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DISTRICT  COURT  REPORTS. 


NOVEMBER,  1867. 

THE  PHILADELPHIA  AND  BEADING  EAILROAD 
COMPANY  V.  WILLIAM  L.  NOBTHAM. 

Bill  of  Lading. — DsMnaRAOB. — UaAOB. — ^Intsrebt. 

Where  a  bill  of  lading  specified  that  the  yeseel  was  bound  **  for  Catharine  street, 
East  Riyer,  New  York,"  and  also  contained  a  clause  as  follows :  "  demurrage 
$10  a  day  after  four  days/'  and,  on  the  arrival  of  the  vessel  at  Catharine 
street,  it  was  not  possible  to  discharge  her  there,  owing  to  the  wharf  being  out 
of  repair,  and  the  consignee  thereupon  ordered  her  to  go  to  Dover  street,  and 
she  went  and  was  unable  to  discharge  her  cargo,  owing  to  there  being  so  many 
vessels  there  that  she  could  not  g^t  a  berth,  nntU  thirteen  days  had  elapsed ; 
and  where  another  bill  of  lading  between  the  same  parties  described  the  boat 
as  "  bound  for  New  York,  instructions  at  New  Brunswick,"  and  had  a  similar 
provision  as  to  demurrage,  and  the  consignee  sent  her  instractions  at  New  Bruns- 
wick to  go  to  Dover  street,  whither  she  went  and  was  detained  for  the  same 
cause  for  dzteen  days ;  and  the  owners  of  the  boats  sued  the  consignee  for  de- 
murrage, and  he  set  up  that,  by  usage,  the  clause  as  to  demurrage  meant  that 
the  boat  should  only  be  entitled  to  demurrage,  if  detained  more  than  four  days 
after  she  had  got  a  berth : 

Held,  That  where  the  consignee  of  a  cargo  requires  it  to  be  taken  to  a  particular 
place,  he  ought  to  be  held  liable  for  any  delay  caused  at  that  place,  for  which 
the  vessel  oamiot  be  shown  to  be  directly  chargeable ; 

That  no  usage  ought  to  be  allowed  to  vary  a  plain  contract  for  demurrage,  under 
such  drcumstances ; 

That  the  consignee,  therefore,  was  bound  to  pay  demurrage  after  four  days  from 
the  arrival  of  the  vessel  at  the  specified  place  of  delivery,  with  interest  on  it 
from  the  day  when  it  was  demanded. 

Vol,  n.— 1 
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ThiB  was  a  libel  to  recover  fSreight  and  demnrrage  on 
two  cargoes  of  coal,  shipped  from  Philadelphia  to  New 
York,  on  board  of  canal  boats  belonging  to  the  libellants, 
one  by  boat  No.  58,  and  the  other  by  boat  No.  75,  nnder 
bills  of  lading  signed  therefor  by  the  masters  of  the  boats. 
In  the  case  of  No.  58,  the  boat  was  described  in  the  bill  of 
lading  as  **  bound  for  Catharine  street.  East  Siver,  New 
York  ;''  the  quantity  of  coal  was  204  tons  ;  and  the  bill 
of  lading  engaged  to  deliver  the  coal  to  the  respondent, 
he  paying  freight  at  $1.60  per  ton,  and  "  demnrrage  $10 
per  day  after  four  days."  In  the  case  of  No.  75,  the  boat 
was  described  in  the  bill  of  lading  as  ''bound  for  New 
York,  instructions  at  New  Brunswick ;"  the  quantity  of 
coal  was  215  tons ;  and  the  bill  of  lading  engaged  to 
deliver  the  coal  to  W.  J.  Harlan  or  his  assigns  (the  re- 
spondent being  the  assignee),  he  or  they  paying  freight 
at  the  rate  of  $1.60  per  ton,  ''  demurrage  $10  per  day 
after  four  lay  days.**  No.  58  arrived  at  Catharine  street, 
and  her  arrival  was  duly  reported-  on  the  same  day  by  her 
captain  to  the  respondent,  who  ordered  her  to  go  to 
Dover  street,  where  she  was  detained  in  all  for  thirteen 
lay  days  after  her  arrival  was  so  reported.  The  libel- 
lants  claimed  nine  days'  demurrage.  The  detention  was 
caused  by  her  being  obliged  to  wait  her  turn  at  Dover 
street  for  a  berth  to  discharge  her  cargo.  No.  75 
received  instructions  at  New  Brunswick  from  the  re- 
spondent to  go  to  Dover  street.  New  York,  and  went 
there,  and  her  arrival  was  reported  to  the  respond- 
ent, and  she  was  thereafter  detained  there,  waiting  for 
a  berth  and  discharging,  for  sixteen  lay  days,  for  which  the 
libellants  claimed  twelve  days'  demurrage.  The  answer 
set  up  that,  when  No.  58  arrived  at  Catharine  street,  the 
pier  there  could  not  be  used  to  discharge  cargoes,  because 
it  had  been  closed  by  the  public  authorities  as  out  of  re- 
pair ;  that  for  the  mutual  benefit  of  both  parties,  and  by 
agreement,  the  boat  was  taken  to  Dover  street  and  dis- 
charged; that  she  was  discharged  as  soon  after  she 
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arrived  at  Dover  street  as  a  berth  could  be  obtained ; 
that  she  was  fully  discharged  within  three  days  after 
fihe  obtained  a  berth ;  that,  by  an  established  and  well 
known  custom,  the  lay  days  referred  to  in  the  bill  of 
lading  did  not  begin  to  run  till  the  boat  had  obtained  a 
berth  ;  and  that  the  captain  of  the  boat  did  not  offer  to 
deliver  the  coal  till  he  had  obtained  a  berth.  The  answer 
also  set  up  that  No.  75  was  instructed  at  New  Bruns- 
wick to  go  to  Dover  street ;  that  she  commenced  dis- 
charging as  soon  after  she  arrived  there  as  she  could  ob- 
tain a  berth,  and  was  fully  discharged  within  three  days 
thereafter ;  that  the  custom  before  mentioned  existed ; 
and  that  the  captain  of  the  boat  did  not  offer  to  deliver 
the  coal  till  he  had  procured  a  berth. 

For  libellants,  Benedict^  Tracy  <k  Benedict. 

For  respondent,  C.  Morris. 

Blatohfobd,  J.  In  regard  to  No.  58,  she  was  bound 
by  the  contract  to  go  to  Catharine  street.  She  went 
there  and  was  then  ordered  by  the  respondent  to  go 
to  Dover  street,  and  she  then  went  there.  Un- 
doubtedly, the  respondent  ordered  her  to  the  place 
where  he  thought  she  could  be  most  quickly  dis- 
charged. But,  by  the  contract,  the  whole  duty  of  the 
libellants  was  discharged  in  taking  the  cargo  to  Catha- 
rine street,  and  notifying  the  respondent  of  its  arrival, 
and  awaiting  his  orders.  This  was  done.  The  plain  in- 
terpretation of  the  provision  of  the  contract,  '*  demurrage 
$10  per  day,  after  four  days,"  is  demurrage  $10  per  day, 
after  four  days  from  the  time  the  vessel  arrives  at 
Catharine  street  with  the  cargo,  and  her  captain  notifies 
the  resi>ondent  of  his  arrival.  So,  too.  No.  75  was  bound 
to  go  to  the  place  where  she  should  receive  instructions 
at  New  Brunswick  to  go,  and  it  being  shown  that  she 
was  at  New  Brunswick  instructed  to  go  to  Dover  street, 
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the  contract  stands  as  if  Dover  street  had  been  originally 
inserted  in  it  as  the  place  of  destination.  Her  arrival  at 
Dover  street  having  been  notified  by  her  captain,  the 
same  observations  apply  as  in  the  case  of  No.  58. 

The  proof  as  to  a  custom  or  usage,  that  the  words,  '*  after 
four  days,"  and  "after  four  lay  days,"  mean,  "after  four 
lay  days  from  and  after  the  time  when  the  boat  gets  a 
berth,  so  that  she  can  commence  discharging  her  cargo," 
does  not  establish  any  such  custom  or  usage.  The  burden 
of  proving  such  a  custom  is  on  the  respondent,  and  he  has 
failed  to  make  out  any  such  custom.  Besides,  I  do  not 
think  the  evidence  as  to  such  a  custom  has  any  reference 
to  bills  of  lading  like  those  in  this  case,  where,  by  the  terms 
of  the  contract,  the  cargo  is  to  be  delivered  at  a  particular 
place.  It  might,  perhaps,  apply  to  a  contract  where  the 
cargo  was  deliverable  generally  at  New  York.  The  usage, 
if  made  out  and  applied  to  bills  of  lading  like  those  in 
this  case,  would  throw  on  the  owner  of  the  vessel  the 
loss  by  delay  in  getting  a  berth,  when  he  had  no  discre- 
tion as  to  the  selection  of  one,  but  was  bound  to  deliver 
at  a  particular  dock.  This  would  be  unreasonable. 
Where  the  contract  is  for  delivery  generally  at  New 
York,  there  ought  to  be  a  propriety  in  throwing  on  the 
owner  of  the  vessel  the  burden  of  finding  a  place  to  dis- 
charge the  cargo,  and  in  holding  that  the  days  allowed 
to  discharge  it,  by  the  contract,  did  not  begin  to  run  till 
the  place  had  been  found,  so  that  the  consignee  could 
actually  receive  the  cargo,  and  in  allowing  evidence  of  a 
custom  to  that  effect.  But,  where  the  consignee  of  the 
cargo  requires  it  to  be  taken  to  a  particular  place,  he 
ought  to  be  held  liable  for  any  delay  caused  at  that 
place,  with  which  the  vessel  cannot  be  shown  to  be 
directly  chargeable,  and  no  usage  ought  to  be  allowed  to 
vary  a  plain  contract  to  that  efilect. 

In  the  present  case,  it  is  shown,  in  regard  to  No.  58, 
that  the  respondent  was  notified,  two  days  before  the 
boat  arrived  at  Catharine  street,  that  it  would  be  impos- 
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sible  for  her  to  discharge  there  because  of  the  condition 
of  the  dock,  and  that  there  was  then  abundant  time  for 
him  to  have  sent  instractions  to  the  boat  at  New  Brons- 
wick,  ordering  her  to  go  to  Dover  street,  and  that,  if  he 
had  done  so  at  that  time,  instead  of  waiting  until  she 
arrived  at  Oatharine  street,  she  would  have  got  a  berth 
at  Dover  street  several  days  sooner  than  she  did,  and 
probably,  on  the  evidence,  soon  enough  to  have  caused 
no  delay  beyond  the  four  days  after  her  arrival  at  Dover 
street,  and  thus  there  would  have  been  no  claim  for  de- 
murrage. Therefore,  in  any  aspect  of  the  case,  the  re- 
spondent would  be  chargeable  with  the  delay  in  discharg- 
ing No.  58. 

The  libellants  are  entitled  to  a  decree  for  $90  de- 
murrage on  No.  58,  being  for  nine  days,  at  $10  per  day, 
and  for  $120  demurrage  on  No.  75,  being  for  12  days,  at 
$10  yer  day,  with  interest  thereon  from  the  date  when  a 
demand  was  made  for  it. 
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Fictitious  Judgment. — Act  op  Bankruptcy. 

Where  a  debtor,  before  the  passage  of  the  Bankruptcy  Act,  procured  a  fictitious 
judgment  to  be  entered  in  a  State  court  against  himself,  to  enable  him  to  coerce 
creditors  who  were  pressing  him,  and,  after  the  passage  of  the  Act,  took  no 
steps  to  have  it  set  aside,  and  in  October,  1867,  the  debtor  being  then  insolvent, 
execution  was  issued  on  it  to  a  sheriff,  who  levied  on  what  was  substantially  all 
the  property  of  the  debtor : 

Beld,  That  the  inaction  of  the  debtor,  in  taking  no  steps  to  set  aside  the  fictitious 
judgment,  and  to  prevent  execution  being  issued  on  it,  was  a  procuring  or 
Buffsring  by  him  of  his  property  to  be  taken  on  legal  process; 

That  the  transaction  was,  in  effect,  within  the  provisions  of  section  thirty-Dliie  of 
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the  Bankruptcy  Act,  a  transfer  of  the  debtor's  property,  with  intent  to  delay, 
hinder  and  defrand  his  creditors  ; 
That  the  debtor,  therefore,  mnst  be  adjudicated  a  bankrupt ;  but  there  was  nothing 
in  the  adjudication  to  preclude  the  judgment  creditor  from  asserting  his  rights, 
and  maintaining  the  integrity  of  the  judgment,  if  he  could. 

Blatghfobd,  J.  The  debtor,  having  denied  the  acts 
of  bankruptcy  set  forth  in  the  petition,  evidence  has 
been  taken  orally  before  the  court,  on  the  part  of  the 
petitioners  and  the  debtor.  The  only  act  of  bankruptcy 
set  forth  in  the  petition,  which  it  is  important  to  consider, 
is  that  arising  out  of  the  judgment  obtained  by  Saphael 
I.  Cowen  against  the  debtor,  on  the  16th  of  February, 
1867,  for  $2,005.51,  in  the  Supreme  Court  of  New  York, 
for  the  city  and  county  of  New  York.  On  that  judg- 
ment an  execution  was  issued,  soon  after  the  judgment 
was  recovered,  but  it  was  almost  immediately  counter- 
manded by  Oowen,  and  nothing  further  was  done  in 
regard  to  the  judgment  until  the  18th  of  October,  1867, 
when  a  second  execution  was  issued  upon  it  to  the  sheriff 
of  the  city  and  county  of  New  York,  under  which  the 
sheriff  has  levied  upon  the  stock  of  cloths  and  clothing 
contained  in  the  debtor's  store,  in  the  Third  avenue,  in 
the  city  of  New  York,  and  now  holds  the  same.  The 
property  so  levied  upon  is  substantially  all  the  property 
which  the  debtor  has.  It  is  alleged,  on  the  part  of  the 
petitioning  creditors,  that  this  judgment  is  wholly  fic- 
titious and  fraudulent,  and  that  the  debtor  did  not  owe 
Cowen  anything,  and  that  the  judgment  was  procured 
by  the  debtor  to  be  recovered  for  the  purpose  of  cover- 
ing up  his  property  from  liability  to  be  seized  by  his 
creditors.  The  portions  of  section  thirty-nine  of  the 
Bankruptcy  Act,  under  which  it  is  sought  to  have  the 
debtor  adjudged  a  bankrupt  in  this  case,  are  the  pro- 
visions, that  any  person  residing  within  the  jurisdiction 
of  the  United  States,  and  owing  debts  provable  under 
the  Act,  exceeding  the  amount  of  three  hundred  dollars, 
who,  after  the  passage  of  the  Act,  being  insolvent,  shall 
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procure  or  suffer  his  property  to  be  taken  on  legal  pro- 
cess, with  the  intent,  by  such  disposition  of  his  prop- 
erty, to  defeat  or  delay  the  operation  of  the  Act,  and 
any  such  person  who  shall  make  any  transfer  of  his 
property,  with  intent  to  delay,  hinder,  or  defraud  his 
creditors,  shall  be  deemed  to  have  committed  an  act  of 
bankruptcy,  and,  subject  to  the  conditions  thereinafter 
prescribed,  shall  be  adjudged  a  bankrupt,  on  the  petition 
of  one  or  more  of  his  creditors,  the  aggregate  of  whose 
debts  provable  under  the  Act  amount  to  at  least  two 
hundred  and  fifty  dollars,  provided  such  petition  is 
brought  within  six  months  after  the  act  of  bankruptcy 
shall  have  been  committed. 

I  am  satisfied,  from  the  evidence,  that  the  debtor  was 
insolvent  when  the  execution  was  issued,  on  the  18th  of 
October,  1867,  on  the  judgment  recovered  by  Cowen, 
and  when  the  property  of  the  debtor  was  taken  by  the 
sheriff  on  such  execution.  All  the  minor  conditions  re- 
quired by  the  provisions  cited  exist  in  regard  to  the 
debtor.  The  only  disputed  question  is  as  to  the  bona 
fides  of  the  judgment.  In  regard  to  that,  I  am  com- 
pelled to  come  to  the  conclusion,  that  the  judgment  was 
wholly  fictitious,  and  was  a  device  set  on  foot  by  the 
debtor  to  enable  him  to  coerce  creditors  of  his,  who  were 
pressing  him  at  the  time,  to  make  favorable  arrange- 
ments with  him  and  give  him  time,  and  that  he  did  not 
owe  Cowen  anything  at  the  time  the  judgment  was  re- 
covered. Although  the  debtor  and  Oowen  both  of  them 
swear  to  the  bona  fides  of  the  debt  to  Oowen,  and  of  the 
judgment,  yet  it  is  proved,  by  four  separate  and  credible 
witnesses,  that,  on  as  many  different  occasions,  the 
debtor  declared  to  each  of  them,  in  substance,  that  the 
judgment  was  a  fiction,  and  was  procured  to  protect  his 
property,  and  that  he  owed  Oowen  nothing.  The  debtor, 
although  examined  as  a  witness,  did  not  deny  having  so 
stated  to  them,  nor  did  he  attempt  to  give  any  explana- 
tion in  regard  to  such  statements.    Moreover,  there  are 
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many  surrounding  and  collateral  circumstances  in  the 
evidence  pointing  in  the  same  direction.  Although  the 
Bankruptcy  Act  had  not  been  passed  when  the  judgment 
was  recovered,  yet  it  was  in  force  when  the  property  of 
the  debtor  was  taken  on  the  execution,  and  the  inaction 
or  non-action  of  the  debtor,  in  taking  no  steps  to  set 
aside  the  fictitious  judgment,  and  prevent  a  second  exe- 
cution from  being  issued  on  it,  must  be  held  to  have 
been,  under  the  circumstances,  a  procuring  or  suffering 
by  him  of  his  property  to  be  taken  on  legal  process. 
The  consequence  of  the  taking  of  such  property  on  the 
execution  must  be  held  to  involve  a  probable  defeat  or 
delay  of  the  operation  of  the  Bankruptcy  Act,  and  the 
debtor  must  be  held  to  have  intended  such  consequence, 
by  procuring  or  suffering  his  property  to  be  so  taken.  I 
think,  also,  that  the  transaction  was,  in  substance  and 
effect,  within  the  provisions  of  section  thirty-nine,  a 
transfer  of  the  property  of  the  debtor,  made  by  him, 
and  so  made  with  intent  to  delay,  hinder  and  defraud 
his  creditors. 

It  follows,  that  the  debtor  must  be  adjudged  a  bank- 
rupt. This  proceeding,  however,  is,  so  far,  one  merely 
between  the  petitioning  creditors  and  the  debtor.  Cowen 
is  no  party  to  it,  although  examined  as  a  witness  for  the 
debtor ;  and,  in  the  further  progress  of  the  matter,  if  the 
assignee  of  the  debtor,  to  be  appointed,  should  institute 
proceedings  to  realize,  for  the  benefit  of  the  debtor's 
estate  in  bankruptcy,  the  property  levied  on  by  the 
sheriff  under  the  execution,  Cowen  will  have  a  full 
opportunity  to  assert  his  rights,  and  maintain,  if  he  can, 
the  integrity  of  the  judgment ;  Jiiid  there  is  nothing  in 
this  adjudication  to  i)reclude  him  from  doing  so. 
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WILLIAM  McLOON  AND  WILLIAM  GBANT  v. 
MAUEIOB  P.  LINQUIST  BT  AL.,  COMPOSING 
THE  PIEM  OP  LINQUIST,  NOETON  &  CO. 

Equitable   Asbionmikt. — Garnishee. 

It  is  the  law  of  the  courts  of  the  United  States,  that,  where  an  order  is  drawn 
either  on  a  ^neral  or  a  particnlar  ftind,  it  does  not  amonnt  to  an  assignment 
of  that  partk  or  give  a  lien  as  against  the  drawee,  unless  he  consents  to  the 
appropriation,  by  an  acceptance  of  the  draft,  or  an  obligation  to  accept  may  be 
fairly  implied. 

'Wliere  a  firm  had  chartered  a  vessel  for  a  voyage  to  New  Orleans,  and  obtained  ad 
vancee  on  the  bills  of  lading  of  her  cargo  from  T.,  who  took  them  nnder  an  agree- 
ment that  the  cargo  should  be  sold  in  New  Orleans  by  D.,  and  the  whole  pro- 
ceeds remitted  to  T.,  who  was  to  take  his  advances  out  of  it  and  pay  the  rest 
over  to  the  firm,  and  the  firm,  being  indebted  to  other  parties,  g^ve  them  a  draft 
on  D.,  "payable  out  of  proceeds  of  consignment"  by  the  vessel,  which  draft 
was  not  accepted,  but  D.  gave  T.  notice  of  of  its  presentation;  and  where,  in 
a  suit  by  the  owners  of  the  vessel,  to  recover  the  charter  money,  an  attachment 
was  served  on  T.,  who  afterwards  received  the  proceeds  of  the  cargo  from  D., 
and,  claimed  the  right  to  reimburse  himself  therefrom  for  his  advances,  and 
for  the  amount  of  the  draft,  which  he  had  paid  after  receiving  such  proceeds, 
taking  a  bond  of  indemnity : 

Meld,  That  the  proceeds  which  came  into  T.'s  hands  were  unincumbered  by  any 
appropriation  or  assignment  which  could  bind  him  or  them,  and  the  surplus 
above  his  advances  became  subject  to  the  attachment,  and  must  be  paid  to  the 
libellants,  with  costs. 

The  libel  in  this  case  was  filed  by  the  libellants,  as 
sole  owners  of  the  bark  Caroline,  to  recover  the  sum  of 
$3,368.39,  with  interest  from  July  26th,  1864,  being  the 
balance  due  on  a  charter  party,  whereby  the  libellant 
Orant,  as  master  and  part  owner  of  the  bark  and  agent 
for  the  libellants,  chartered  her  to  the  respondents  for  a 
voyage  from  New  York  to  New  Orleans.  On  the  filing 
of  the  libel,  process  in  personam  was  issued,  with  a  clause 
of  foreign  attachment  commanding  the  marshal  to  attach 
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the  credits  and  the  effects  of  the  respondents,  to  the 
amount  sued  for,  in  the  hands  of  Thomas  Thacher,  of  the 
city  of  New  York.  To  this  process  the  marshal  returned 
that  the  respondents  were  not  found,  and  that  he  had 
attached  funds  in  the  hands  of  Thacher.  On  the  return 
of  such  process,  no  person  appearing,  the  default  of  the 
garnishee  was  entered,  and  it  was  referred  to  a  commis- 
sioner to  compute  the  amount  due  to  the  libellants.  The 
report  of  the  commissioner  found  the  amount  due  to  be 
$3,368.39,  with  interest  frdhi  July  15th,  1864.  Subse- 
quently the  garnishee,  Thacher,  appeared  and  answered 
the  libel.  His  answer  set  up,  that  he  held  in  his  hands 
188.67  belonging  to  the  respondents,  and  that  he  did  not 
hold  any  larger  sum  when  the  process  was  served  or 
afterwards,  and  that  he  was  ready  to  pay  that  sum.  In 
answer  to  the  written  interrogatories  propounded  to  him, 
Thacher  testified,  that,  on  the  1st  of  June,  1864,  he  re- 
ceived from  the  respondents  a  cargo  of  merchandise,  and 
made  advances  to  them  thereon,  and  paid  out  charges 
thereon  for  them,  under  an  agreement  with  them,  that  he 
should  consign  said  cargo  to  Kew  Orleans  and  dispose  of 
it  and  reimburse  himself  out  of  the  proceeds  for  such 
advances  and  charges,  and  pay  over  the  balance,  if  any, 
to  the  respondents ;  that  he  consigned  the  cargo  to  New 
Orleans  and  it  was  sold,  and  he  received  the  proceeds  ; 
and  that,  after  deducting  the  amount  of  his  advances  and 
cash  paid  out  for  the  respondents,  and  the  amount  of  a 
draft  for  about  $1,200  drawn  on  those  moneys  and  pay- 
able out  of  them  to  the  order  of  Husted  &  Brownson,  he 
had  in  his  possession  $88.67  belonging  to  the  respond- 
ents. 

The  controversy  in  the  case  was  about  a  sum  of 
$1,259.49,  which  Thacher  paid,  in  June,  1865,  at  New 
York,  out  of  the  proceeds  of  the  consignment.  The 
charter  party  was  made  May  20th,  1864.  Thacher,  at 
the  request  of  the  respondents,  who  composed  the  firm 
of  Linquist,  Norton  &  Co.,  advanced  to  them,  in  June, 
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1864,  $5,561.43,  on  shipments  of  goods  by  them  to  New 
Orleans  by  the  bark.  The  advances  were  made  on  the 
bills  of  lading  and  invoices  of  the  goods,  which  were 
sent  by  Thacher,  at  the  reqaest  of  the  respondents,  to 
E.  D.  Darling  of  New  Orleans,  under  an  arrangement 
that  Darling  should  sell  the  goods  and  remit  the  whole 
proceeds  to  Thacher  at  New  York,  and  that,  out  of  them, 
Thacher  should  reimburse  himself  and  hold  the  surplus 
for  the  resi>ondents.  In  May,  1864,  Husted  &  Brownson 
sold  to  the  respondents  a  quantity  of  barley  malt,  some 
$2,000  worth,  on  which  they  paid  about  $800.  This  malt 
was  part  of  the  cargo  of  the  bark  so  consigned  to  Darling. 
Being  pressed  for  payment,  the  respondents  told  Husted 
&  Brownson  they  could  not  pay  till  they  got  a  return  from 
the  consignment,  but  they  would  give  as  security  a  draft 
on  Darling. .  Accordingly  they  gave  to  Husted  &  Brown- 
son a  draft  on  Darling,  drawn  by  Linquist,  Norton  &  Co., 
dated  June  14th,  1864,  for  $1,182.90,  payable  at  sight,  to 
the  order  of  Husted  &  Brownson,  payable  "  out  of  pro- 
ceeds of  consignment  per  bark  Caroline,  with  current 
rate  of  exchange  on  New  York."  This  draft  was  sent 
by  Husted  &  Brownson  to  New  Orleans  for  collection, 
and  was  not  paid,  but  was  returned  with  the  message 
that  it  could  not  be  paid  because  the  balance  due  on  the 
consignment  was  not  ascertained.  Thacher  was  advised 
by  Darling,  in  July,  1864,  of  the  existence  and  presenta- 
tion of  this  draft,  and  was  told  at  the  time  by  Darling, 
that  he  had  not  paid  the  draft  because  he  was  not  author- 
ized by  Thacher  to  do  so.  The  attachment  in  this  suit 
was  served  on  Thacher,  September  6th,  1864.  Thacher 
did  not  receive  from  Darling  funds  enough  to  reimburse 
his  advances  till  after  the  service  of  the  attachment. 
The  draft  was  not  accepted  or  paid  by  Darling,  nor  did 
Thacher  put  his  name  on  it.  Thacher  paid  the  $1,259.49, 
in  June,  1865,  as  a  payment  of  the  draft,  taking  a  bond 
of  indemnity. 
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Blatohford,  J.  It  is  claimed,  on  the  part  of 
Thacher,  that  the  giving  of  the  draft  by  the  resi>ondents 
to  Husted  &  BroMmson,  coupled  with  the  presentation 
of  the  draft  to  Darling  and  the  knowledge  of  its  exist- 
ence communicated  to  Thacher  by  Darling,  operated  as 
an  equitable  assignment  to  the  holder  of  the  draft  of  an 
amount  of  the  proceeds  of  the  consignment  equal  to  the 
amount  specified  in  the  draft,  and  cuts  off  the  claim  of 
the  libellants,  under  their  attachment,  against  such 
amount. 

But  there  are  two  objections  to  this  view :  (1.)  There 
were  no  such  relations  between  the  respondents  and 
Darling  as  authorized  the  respondents  to  draw  the  draft 
on  Darling.  Darling  was  the  agent  and  the  consignee 
of  Thacher  and  not  of  the  respondents.  He  was  re- 
sponsible to  Thacher  and  not  to  the  respondents.  The 
respondents  could  look  to  Thacher  alone  for  the  proceeds 
of  the  consignment.  A  request  by  the  resi>ondents  to 
Darling  to  appropriate  a  part  of  the  proceeds  in  a  par- 
ticular way  imposed  no  liability  on  Darling  to  do  so. 
The  drawing  of  the  draft  on  Darling  and  its  presenta- 
tion to  him  were  ineffectual  to  bind  him  to  respond  to 
the  holder  of  the  draft.  This  being  so,  the  fact  that  he 
advised  Thacher  of  the  existence  of  the  draft  cannot  be 
regarded  as  binding  Thacher  to  respond  to  the  holder  of 
the  draft.  There  was  no  draft  drawn  on  Thacher  to 
support  any  notice  to  Thacher,  and  all  the  notice  that 
Thacher  had  was  in  respect  to  a  draft  which  was  drawn 
on  a  party  who  was  not  liable  to  respond  to  the  drawers 
of  the  draft. 

(2.)  There  was  no  assent  by  Darling,  much  less  by 
Thacher,  to  the  assignment  of  so  much  of  the  proceeds 
as  the  draft  purported  to  c^ver.    Whatever  may  be  the 
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law  in  some  of  the  States,  it  is  the  law  of  the  courts  of 
the  United  States,  that,  where  an  order  is  drawn,  either 
on  a  general  or  a  particolar  fund,  for  a  part  only,  it  does 
not  amount  to  an  assignment  of  that  part,  or  give  a  lien 
as  against  the  drawee,  unless  he  consents  to  the  appro- 
priation by  an  acceptance  of  the  draft,  or  an  obligation 
to  accept  may  be  fairly  implied  (Mandeville  v.  Welch,  5 
WhecOan,  277,  286).  The  reason  assigned  for  this  prin- 
ciple is,  that  a  creditor  shall  not  be  permitted  to  split  up 
a  single  cause  of  action  into  many  actions,  without  the 
assent  of  his  debtor,  since  it  may  subject  him  to  many 
embarrassments  and  responsibilities  not  contemplated 
in  his  original  contract;  that  he  has  a  right  to  stand 
upon  the  singleness  of  his  original  contract,  and  to  de- 
cline any  legal  or  equitable  assignments  by  which  it  may 
be  broken  into  firagments ;  and  that,  when  he  undertakes 
to  pay  an  integral  sum  to  his  creditor,  it  is  no  part  of 
his  contract  that  he  shall  be  obliged  to  pay  in  fractions 
to  any  other  persons  (3  Leading  Cases  in  Equity^  Hare 
and  WatUice^s  Notes^  355,  356;  1  Pa/rsons  an  Notes  and 
Bias,  331,  334). 

In  this  case,  there  was  no  assent  by^Darling,  so  that, 
even  if  the  consignment  had  been  made  by  the  respond- 
ents to  Darling,  so  as  to  authorize  the  drawing  of  the 
draft  on  Darling,  the  presentation  of  it  to  Darling  would 
have  created  no  liability  on  his  part  to  respond  to  its 
holder.  Nor  did  Thacher  in  any  way  make  himself  liable 
to  Husted  &  Brownson,  or  to  the  holder  of  the  draft,  or 
to  any  other  person,  by  any  assent  or  promise,  so  that 
he  could  be  held  to  account  to  any  other  person  than  the 
resiK>ndents  for  the  amount  of  money  covered  by  the 
draft.  That  amount  came  into  his  hands,  on  being  sent 
to  him  by  Darling,  unincumbered  by  any  appropriation 
or  assignment  which  could  bind  it,  or  could  bind  him  in 
respect  to  it,  and  the  moment  it  came  into  his  hands  it 
became  subject  to  the  attachment  in  this  suit,  his  ad- 
vances being  reimbursed  otherwise.     The  attachment 
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was  served  on  him  before  he  received  the  amount  which 
he  afterwards  paid  on  the  draft. 

It  follows,  that  the  libellants  have  a  right  to  have  the 
$1,259.49  as  well  as  the  $88.67  applied  towards  the  pay- 
ment of  the  amount  due  to  them  by  the  respondents, 
and  a  decree  will  be  entered  to  that  effect,  and  confirm- 
ing the  report  of  the  commissioner  finding  the  amount 
due  to  the  libellants.  Thacher  must  also  pay  so  much 
of  the  costs  of  this  suit  as  have  been  caused  by  his  de- 
fence thereto.* 
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Who  is  an  Infobmer? 

Where  C,  being  adyised  that  whiskey  was  being  taken  from  a  distillery  withont 
payment  of  tax,  went  to  the  District  Attorney  of  the  United  States,  and  stated 
the  facts  in  general,  without  nandng  any  place,  and  afterwards  procured  and 
gaye  to  the  District  Attorney  an  affidavit,  made  by  T.,  setting  forth  certain  spe- 
cific Tiolations  of  law,  and  T.  afterwards  made  an  affidayit  contradicting  his  first 
one,  and  alleging  that  he  was  drunk  when  he  made  it,  and  made  it  from  purposes 
of  revenge,  and  the  property  was  afterwards  seized,  and  a  libel  filed  to  condemn 
it»  and  R.,  a  special  revenue  agent,  being  directed  to  examine  into  the  case,  found 
conclusive  evidence  of  entirely  different  frauds,  whereupon  the  property  was 
oondenmed : 

Hddy  that,  under  §  179  of  the  Internal  Revenue  Act  of  June  80th,  1864,  as 
amended  by  the  Act  of  July  18th,  1866,  §  179,  0.  was  not  entitled  to  the  inform- 
er's share,  and  R.  was  entitled  to  it ; 

That,  as  between  C.  and  T.,  the  latter  would  be  entitled  to  the  informer^s  share. 

It  is  not  the  one  who  gives  information  which  leads  to  the  seizure  of  property, 
but  the  person  who  gives  information  of  the  cause  which  leads  to  its  condemna- 
tioD,  who  is  entitled  to  the  informer's  share. 

This  was  a  libel  of  information,  filed  November  26th, 

*  This  decision  was  affirmed  by  the  Circuit  Court,  on  appeal. 
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1866,  on  behalf  of  the  United  States,  against  ''100  bar- 
rels of  whiskey,  and  all  the  tools,  implements,  instru- 
ments and  personal  property  whatever,  found  in  the 
distillery,  48  Broadway."  It  averred,  that  the  property 
proceeded  against  had  been  seized  on  the  23d  of 
Kovember,  1866,  as  forfeitM.     On  the  7th  of  January, 

1867,  on  the  consent  of  the  claimant  of  th6  property,  a 
decree  was  entered,  the  purport  of  which  was  to  cojidemn 
aU  of  the  property  except  the  whiskey,  and  release  it  to 
the  claimant,  in  consideration  of  the  payment  by  him, 
into  the  registry  of  the  court,  of  $2,000,  which  had  been 
fixed  by  appraisement  as  its  value,  and  to  condemn  the 
whiskey  and  release  it  to  the  claimant,  if  he  should  pay 
the  Internal  Eevenue  tax  upon  it  in  thirty  days.  The 
$2,000  was  paid  into  court.  On  the  2d  of  July,  1867,  an 
order  was  made  by  the  court,  referring  it  to  John  A. 
Osbom,  a  commissioner  of  this  court,  to  ascertain  and 
report  to  the  court  the  facts  and  his  opinion  thereon  as 
to  who  was  the  informer  entitled  to  the  moiety  of  the 
moneys  paid  into  court.  The  commissioner  reported 
that  A.  B.  Clarke  was  entitled  to  be  adjudged  the  in- 
former, and  to  receive  the  share  of  the  proceeds  provided 
by  law  for  the  informer.  There  were  three  persons,  each 
of  whom  claimed  to  be  entitled  to  the  whole  of  the  in- 
former's share  in  the  case,  A.  B.  Clarke,  Henry  J.  Trum- 
ble,  and  William  Bichards.  Bichards  excepted  to  the 
commissioner's  report,  on  the  ground  tha  t  the  conunis- 
sioner  erred  in  reporting  in  favor  of  Clarke  as  the 
informer,  and  ought  to  have  reported  in  favor  of 
Bichards.  Clarke  and  Bichards  were  examined,  each 
on  his  own  behalf.  It  appeared  that  Clarke,  being  ad- 
vised that  whiskey  was  taken  from  the  distillery.  No.  48 
Broadway,  without  the  payment  of  the  tax  upon  it,  went 
to  the  District  Attorney,  and  stated  the  facts  in  general, 
without  naming  any  place.  The  District  Attorney  di- 
rected him  to  procure  affidavits.  He  drew  an  affidavit, 
which  was  sworn  to  by  Trumble  on  the  9th  of  November, 
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1866,  and  formed  part  of  the  testimony.  In  that  affidavit, 
Tnimble,  who  had  been  an  employee  of  the  distillery, 
but  had  been  discharged,  stated,  as  the  frauds  which  had 
been  committed,  that  false  dates  in  inspection  brands 
had  been  put  upon  barrels  of  rum  sent  away  from  the 
distillery,  that  200  barrels  of  the  mm  were  then  in  a 
store  in  Morris  street,  naming  it,  and  150  barrels  of  the 
rum  were  then  in  a  store  in  Water  street,  naming  it, 
and  large  quantities  were  at  other  places,  naming  them, 
away  from  the  distillery,  and  that  76  barrels  of  the  rum 
had  been  sent  to  Boston,  without  any  tax  having  been 
paid  on  them,  and  without  having  any  inspector's  brand 
on  them.  This  affidavit  Clarke  gave  to  the  District 
Attorney.  On  the  15th  of  November,  1866,  Trumble 
made  another  affidavit,  utterly  contradicting  his  first  one, 
and  stating  that  he  had  been  discharged  from  employ- 
ment in  the  distillery  for  drunkenness,  and,  while  still 
drunk,  encountered  Clarke,  and,  for  revenge,  told  Clarke 
what  was  contained  in  the  first  affidavit,  and  was  drunk 
when  he  swore  to  it,  and  that  he  knew  of  no  reason  why 
a  complaint  should  be  made  against  the  distillery,  and 
knew  of  no  violations  of  law  there.  This  second  affi- 
davit of  Trumble  was  supported  by  the  affidavits  of 
three  other  persons,  one  of  whom  was  the  father,  and 
one  the  brother,  of  Trumble.  The  purport  of  them  was, 
that  Trumble  was  a  habitual  drunkard,  and  not  to  be 
believed  on  oath,  and  had  been  discharged  from  employ- 
ment at  the  distillery  for  drunkenness,  and  had  offered 
to  withdraw  for  money  the  charge  contained  in  his  first 
affidavit.  After  all  these  affidavits  were  presented  to 
the  authorities,  the  seizure  referred  to  in  the  libel  of 
information  was  made,  on  the  23d  of  November,  1866, 
and  the  libel  was  filed.  In  December,  1866,  Bichards, 
who  was  a  revenue  agent,  residing  at  Washington  city, 
was  directed  by  the  Commissioner  of  Internal  Bevenue 
to  advise  with  the  District  Attorney  in  regard  to  the 
case,  as  it  then  stood.    The  affidavits  above  referred  to 
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were  exhibited  to  Bichards,  and  also  two  other  affidavits, 
which  were  in  evidence,  in  contradiction  of  a  statement 
in  Trumble's  first  affidavit,  and  also  the  report  of  a  reve- 
nue inspector,  made  after  the  seizure,  which  was  not  in 
evidence.  Bichards  then  went  to  the  distillery  and  ques- 
tioned the  proprietor  and  other  persons  there,  and  exam- 
ined the  premises,  and  discovered  that  the  spirits  were 
conducted  from  the  worm  of  the  still  to  a  large  spirit 
tank  not  in  the  cistern  room,  in  violation  of  law,  and 
that  the  proprietor  had  not  complied  with  the  law  in 
regard  to  keeping  his  books  and  making  reports.  These 
facts  Bichards  reported  to  the  District  Attorney,  and  he 
and  Bichards  came  to  the  conclusion  that  on  those  facts 
the  property  could  be  condemned.  The  District  Attor- 
ney, after  the  affidavits  in  contradiction  of  Trumble's 
first  affidavit  had  been  presented  to  him,  had,  in  a  letter 
to  the  Oommissioner  of  Internal  Bevenue,  stated  that, 
in  view  of  such  contradiction,  he  regarded  the  case  as  a 
doubtful  one.  In  consequence  of  this  Bichards  was  di- 
rected to  make  the  investigation.  After  all  this  had 
taken  place  the  claimant  consented  to  the  condemnation 
of  the  property  represented  by  the  $2,000. 

The  provision  of  the  179th  section  of  the  Internal 
Bevenue  Act  of  June  30th,  1864,  as  amended  by  the  Act 
of  July  13th,  1866,  was,  that  when  any  sum  was  received  for 
a  fine,  penalty  or  forfeiture,  under  a  judgment  or  decree 
in  a  suit,  such  share  of  it  '*  as  the  Secretary  of  the  Treas- 
ury shall  by  general  regulations  provide,  not  exceeding 
one  moiety  nor  more  than  five  thousand  dollars  in  any 
one  case,  shall  be  to  the  use  of  the  person,  to  be  ascer- 
tained by  the  court  which  shall  have  imposed  or  decreed 
any  such  fine,  penalty  or  forfeiture,  who  shall  first  inform 
of  the  cause,  matter  or  thing  whereby  such  fine,  penalty 
or  forfeiture  shall  have  been  incurred." 

The  commissioner  reported,  that  the  first  information 
which'  led  to  the  seizure  of  the  property  was  furnished 
to  the  Government  officials  by  Olarke ;  that  no  other 
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information,  on  which   the  property  was   seized,  was 
lodged,  except  that  fomished  by  Clarke ;  that  the  prop- 
OTty  was  seized  on  that  information,  and  had  been  held 
ever  since  it  was  so  seized ;  that  the  libel  was  filed  on 
that  information  and  seiznre;  that  Bichards  had  no 
eonnection  with  the  case  till  after  the  seizure  was  made 
and  after  the  libel  was  filed ;  that  the  information  or  facts 
which  Bichards  famished  to  the  District  Attorney  could 
be  considered  only  in  the  light  of  evidence  to  justify  a  con- 
demnation of  the  property  seized,  and  could  not  reach 
back  to  the  time  of  seizure  and  deprive  the  person  who 
first  called  the  attention  of  the  Government  to  the  place, 
and  furnished  such  information  as  led  to  the  seizure,  of 
the  right  which  vested  in  him  as  informer ;  that  the  ques- 
tion being,  whether  the  information  which  led  to  the 
seizure  and  the  libelling,  or  the  evidence  subsequently 
obtained,  which  was  necessary  to  condemn  the  same,  was 
to  control  in  determining  who  was  entitled  as  informer,  he 
was  of  the  opinion  that  the  person  who  gave  the  informa- 
tion on  which  the  seizure  was  based  was  the  informer ;  and 
that,  as  the  property  in  question  was  seized  on  Clarke's 
information,  and  never  abandoned,  Clarke  was  entitled  to 
be  adjudged  the  informer. 

For  Bichards,  S.  Q.  Cmriney,  U.  S.  District  Attorney. 
For  Clarke,  E.  F.  Brotvn. 

Blatohfobd,  J.  The  report  of  the  commissioner 
proceeds  upon  an  erroneous  view  of  the  statute.  The 
informer's  share  is  not  given  to  the  person  who  first 
gives  information  on  which  property  is  seized,  but  to  the 
person  who  first  informs  of  the  cause,  matter  or  thing 
whereby  the  forfeiture  was  incurred.  In  most  cases,  the 
distinction  is  unimportant  and  does  not  arise.  The 
property  is  generally  seized,  libelled  and  condemned  for 
the  cause  of  forfeiture  pointed  out  by  the  information 
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fumisbed  by  tbe  infonner  before  tbe  seizure.  But  tbis 
case  illustrates  tbe  distinction  between  information  given 
on  wbicb  property  is  seized,  and  information  given  as 
to  tbe  matter  wbereby  tbe  forfeiture  was  incurred.  And 
tbe  distinction  is  a  very  proper  and  sound  one.  In  tbis 
case,  information  as  to  specific  frauds  was  fumisbed 
witb  considerable  detail  in  tbe  first  affidavit  of  Trumble. 
On  tbat  information  tbe  property  was  seized  and  tbe  libel 
was  filed.  But  tbe  only  conclusion  tbat  can  be  arrived 
at  firom  tbe  evidence  is,  tbat  if  Bicbards  bad  not  investi- 
gated tbe  case  and  examined  tbe  premises,  tbe  Govern- 
ment would  never  bave  obtained  a  condemnation  of  tbe 
property.  Tbe  information  fumisbed  by  Trumble  was 
utterly  wortbless  to  tbe  Government,  as  information  of 
any  cause  wbereby  a  forfeiture  of  tbe  property  bad  been 
incurred.  Tbe  property,  it  is  true,  was  seized  and  libelled 
on  tbat  information,  on  tbe  assumption  tbat  it  was  true, 
but,  as  it  must  be  beld,  on  tbe  evidence,  to  bave  been 
false,  tbe  seizure  and  libelling  stand  as  baving  been  made 
on  no  information  wbatever  from  Olarke.  Tbe  Govern- 
ment received,  from  wbat  was  communicated  to  it  by 
Clarke,  no  information  wbicb  was  of  tbe  least  benefit  to 
it,  as  to  tbe  existence  of  any  cause  for  wbicb  it  could 
enforce,  by  condemnation  of  tbe  property,  any  forfeiture 
tbat  bad  been  incurred.  Tbe  statute  intends  tbat  tbe 
reward  sball  be  given  to  tbe  i)erson  wbo  gives  informa- 
tion of  tbe  cause  for  wbicb  tbe  Government  can  condemn 
tbe  property.  Tbe  condemnation  is  wbat  tbe  Govern- 
ment aims  at.  It  is  not  its  policy  to  seize  property  and 
file  a  libel  on  false  information  given  by  one  person,  and 
afterwards  condemn  it  wbolly  on  true  information  given 
by  anotber  person,  and  tben  bestow  tbe  informer's  re- 
ward wbolly  upon  tbe  former.  Tbat  is  tbis  case,  if,  on 
tbe  evidence,  Olarke  is  to  be  adjudged  tbe  informer. 
Sucb  is  not  tbe  law.  No  forfeiture  of 'anytbing  was 
incurred  on  account  of  any  cause,  matter  or  tbing  con- 
tained in  Trumble' s  first  affidavit,  and  for  tbe  very  good 
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reason  that  no  canse,  matter  or  thing  contained  therein 
had  any  existence  in  fact.  The  error  of  the  commis- 
sioner consists  in  holding  that,  as  Clarke  furnished 
information  on  which  the  property  was  seized  and 
libelled,  a  right  vested  in  him  as  informer ;  and  that,  as 
Bichards  only  furnished  evidence  which  justified  a  con- 
demnation of  the  property,  he  is  not  entitled  to  be  ad- 
judged the  informer.  It  is  because  Bichards,  in  this  case, 
furnished  the  information  which  justified  the  condemna- 
tion that,  he  was  the  informer ;  and  it  is  because  Clarke 
furnished  no  information  which  justified  a  condemnation 
that  he  was  not  the  informer.  If  Clarke  had  furnished 
information  of  any  fact  which  was  true  as  a  cause  of 
condemnation  for  a  forfeiture  incurred,  the  case  might 
have  been  different. 

The  exception  taken  by  Bichards  to  the  report  of  the 
commissioner  must,  therefore,  be  allowed.  If,  however, 
any  party  interested  shall  desire  to  put  in  further  testi- 
mony on  the  subject,  or  to  further  examine  or  cross- 
examine  any  of  the  witnesses  already  examined,  an  order 
may  be  entered  referring  the  matter  back  to  the  commis- 
sioner for  that  purpose. 

I  have  considered  the  question  wholly  as  one 
between  Clarke  and  Bichards,  inasmuch  as  Bichards 
alone  excepts  to  the  report ;  but,  in  view  of  the  fact 
that  there  may  be  further  testimony  and  another  re- 
port, it  is  proper  to  say,  that,  irrespective  of  the  claim 
of  Bichards,  and  as  between  Clarke  and  Trumble,  on  the 
version  of  the  afiSair  given  by  Clarke  himself,  it  is  diffi- 
cult to  see  why  Trumble  would  not  be  entitled  to  be 
adjudged  the  informer.  When  Clarke  first  called  on  the 
District  Attorney,  he  named  no  place,  and,  therefore, 
gave  no  information,  in  the  sense  of  the  statute.  When 
he  came  the  second  time,  all  that  he  testifies  to  having 
done  was  to  *hand  the  District  Attorney  Trumble's  affi- 
davit. On  this  state  of  facts,  if  the  affidavit  contained 
a  true  statement  of  any  cause  for  which  a  forfeiture  of 
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the  property  had  been  incarred,  Trumble  was  the  first 
person  who  informed  the  Government  authorities  of  such 
cause. 


NOVEMBER,  1867 

BIOHAED  SQUIEE  v.  ONE  HUNDEED  TONS  OF 
E^ON,  &€•,  AND  WALTEE  EAHMING,  ET  AL. 

SaLVAOB. — AORBBMBNT. — JlTRISDICTION. 

Where  the  libeUant,  who  owned  some  blocks,  let  them  to  parties  who  were  endeay- 
oring  to  get  off  a  wrecked  Teasel  which  they  had  bought,  at  Nassau,  N.  P.,  to  be 
used  in  getting  the  Teasel  ofi^  at  so  much  a  day,  the  Teesel  to  be  responsible  for 
the  hire  and  for  the  safe  retom  of  the  blocks: 

Seld,  that  he  had  no  daim  to  recoTer,  as  a  salyor,  the  price  agreed  upon,  or  for  the 
loss  of  the  blocks,  either  in  penonam  against  the  parties  who  owned  the  wreck, 
or  against  property  saTed  from  her; 

That  the  claose  making  the  Teasel  responsible  for  the  blocks  and  for  their  hire, 
did  not  create  any  hypothecation  of  her  which  a  court  of  admiralty  can  en- 
force. 

Blatghford,  J.  This  is  a  libel  for  a  salvage  com- 
pensation, filed  against  one  hundred  tons  of  iron,  alleged 
to  have  been  saved  from  a  steamer  called  the  Agnes 
Louisa,  at  Nassau,  N.  P.,  and  against  Henry  N.  Farr, 
John  G.  Eahming,  Walter  Eahming,  Henry  Eahming, 
and  Oliver  M.  Pettit.  The  return  of  the  marshal  to  the 
process  issued  on  the  libel,  was,  that  he  had  attached  the 
property  proceeded  against,  and  had  served  the  process 
personally  on  Walter  Eahming  and  on  Pettit.  The  sub- 
stance of  the  libel  is,  that  the  vessel  was  stranded  and 
wrecked  near  Nassau  ;  that  the  libellant,  in  April,  1865, 
was  the  owner  of  certain  blocks,  of  the  value  of  $965, 
which  the  respondents,  at  that  time,  procured  from  him 
at  Nassau,  for  the  purpose  of  saving  the  wreck,  promis- 
ing him  that  they  should  be  used  in  such  service,  and 
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that  he  should  receive  $5  per  day  per  pair,  and  $1,300 
out  of  the  materials  which  should  be  saved  out  of  the 
wreck,  and  should  obtain  his  compensation  out  of  the 
wrecked  property  when  saved;  that  the  respondents 
saved  various  materials  from  the  wreck,  and  one  hundred 
tons  of  the  same,  called  old  iron,  had  been  brought  to 
New  York ;  that  the  respondents  totally  lost  the  libel- 
lant's  blocks  in  and  about  the  wreck  and  while  saving 
the  materials  thereof ;  that  the  per  diem  compensation 
due  to  the  libellant  for  the  use  of  the  blocks  amounts  to 
$2,457,  besides  the  $1,300  to  be  paid  out  of  the  saviuj^s  of 
the  wreck,  making  his  total  claim,  with  the  value  of  the 
blocks,  $4,722 ;  and  that  he  claims  a  hypothecation  of  the 
one  hundred  tons  of  iron  to  pay  his  demands,  and  has, 
by  way  of  maritime  lien  thereon,  a  right  to  attach  it  and 
have  it  sold  to  pay  his  demands. 

The  only  answer  put  in  in  the  case  is  that  of  John  0. 
Bahming,  as  claimant  of  *'  about  thirty-three  tons  of  old 
iron,"  attached  in  the  cause,  who  answers  on  behalf  of 
himself  and  Walter  Sahming,  Henry  Bahming,  and 
Pettit.  This  answer  denies  all  the  allegations  of  the 
libel,  except  that  the  claimant  purchased  the  steamer, 
and  has  saved  some  things  out  of  her  and  brought  them 
to  this  district,  and  avers  that  no  person  who  was  owner 
of  the  steamer  hired  any  blocks  from  the  libellant,  and 
that  some  blocks  of  the  libellant's,  of  small  value,  were 
used,  and  their  use  was  of  little  or  no  value. 

The  libellant  has  been  examined  as  a  witness  on  his 
own  behalf,  and  testifies  that  the  steamer  was  ashore 
and  a  wreck  in  the  ocean,  outside  of  the  harbor  of  If as- 
sau,  and  that,  in  April,  1865,  after  the  respondents  John 
0.  Bahming  and  others  had  purchased  the  vessel  at  an 
admiralty  sale,  the  respondent  Farr,  who  was  her  mas- 
ter, hired  seven  blocks  from  him,  under  a  written  agree- 
ment, of  which  the  following  is  a  copy :  ^'  Nassau,  April 
15th,  1865.  This  is  to  certify  that  I,  as  master  and  head 
wrecker  of  the  steamship  Agnes  Louisa,  have  agreed 
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with  Captain  £•  Squire,  for  the  hire  of  seven  large  blocks, 
at  the  rate  of  $5  per  day  per  pair,  for  the  use  of  said 
blocks,  to  be  used  in  endeavoring  to  get  the  above 
steamer  off  of  the  beach  at  Hog  Island,  said  ship  to  be 
responsible  for  hire  and  damage,  also  for  safe  return  of 
said  blocks  to  him  in  good  order,  Gapt.  H.  N.  Farr,  for 
ship  and  owners."  Squire  testifies  that  these  blocks 
were  taken  by  Gapt.  Farr  under  this  agreement,  and 
were  used  on  the  vessel  in  endeavoring  to  get  her  off, 
from  the  date  of  this  agreement,  until  he,  Squire,  left 
Nassau,  December  18th,  1865 ;  that  the  blocks  have  nev- 
er been  returned  to  him ;  and  that,  the  day  before  he  left 
Nassau,  he  demanded  the  blocks  from  the  Bahmings,  and 
they  begged  him  to  leave  them,  and  said  they  would 
send  them  to  him  at  New  York.  Another  witness  testi- 
fies that,  on  that  occasion,  the  Bahmings  told  Squire  they 
would  pay  him  for  the  blocks  if  he  would  leave  them. 

This  is  the  substance  of  the  case  for  the  libellant. 
Although  he  swears,  in  his  libel,  that  the  agreement  was 
that  he  should  receive,  for  the  use  of  his  blocks,  $5  per 
day  per  pair,  and  $1,300  out  of  the  materials  saved  from 
the  wreck,  yet,  in  his  testimony,  he  does  not  pretend  that 
any  such  agreement  in  reference  to  $1,300  was  made,  and 
the  agreement  he  proves  is  a  written  one,  specifying  no 
other  compensation  than  $5  per  day  per  pair.  So,  too, 
in  his  libel,  he  swears,  that  the  agreement  was  that  he 
should  obtain  his  compensation  out  of  the  wrecked  prop- 
erty when  saved.  The  agreement  he  proves  is  an  abso- 
lute one  to  pay  him  $5  per  day  per  pair  at  all  events,  and 
he  testifies  that  he  never  proposed  to  Henry  Bahming 
that  the  compensation  for  the  blocks  should  depend  on 
the  success  in  getting  off  the  wreck,  and  never  altered 
his  original  agreement,  and  never  told  any  one  that  the 
compensation  was  to  depend  on  such  success. 

It  is  perfectly  clear  that  the  libellant  has  no  claim  as 
a  salvor.  He  merely  hired  his  blocks  for  a  fixed  compen- 
sation to  parties  who  were  endeavoring  to  get  off  the 
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vessel.  He  was  to  be  paid  at  all  events,  whether  the 
vessel  was  saved  or  not.  Besides,  if  he  could  claiin  as 
salvor  against  the  iron  attached,  there  is  no  proof  in  the 
case  that  such  iron  was  a  part  of  the  vessel  in  question. 
He  has,  however,  no  claim  which  he  can  recover  in  this 
suit,  either  in  rem  or  in  personamy  for  the  hire  of  his 
blocks  or  for  their  value,  on  the  principle  of  recovering 
for  a  salvage  service  (The  Independence,  2  Curtis*  C.  C. 
B.3S0). 

In  regard  to  the  claim  of  the  libellant  to  recover, 
either  in  rem  or  vn  personam^  upon  some  other  ground 
than  for  a  salva»ge  service,  I  am  unable  to  perceive  any 
principle  upon  which  he  can  so  recover  in  the  admiralty. 
The  contract  was  not  one  for  repairs,  supplies,  or  other 
necessaries  furnished  to  the  vessel,  in  the  sense  in  which, 
either  by  the  general  maritime  law,  or  by  the  12th  Bule 
of  the  Bules  in  Admiralty  prescribed  by  the  Supreme 
Court,  the  furnishing  of  such  articles  gives  a  right  of 
action  in  the  admiralty.  And,  granting  that  Capt.  Farr 
had  authority  to  make  the  agreement  he  did,  I  do  not 
think  that  the  clause  in  the  agreement  which  makes  the 
vessel  responsible  for  the  hire  of  the  blocks  and  for  dam- 
age to  them  and  for  their  safe  return,  creates  any  hypo- 
thecation of  the  vessel,  which  a  court  of  admiralty  can 
enforce. 

The  libel  must,  therefore,  be  dismissed,  with  costs. 
It  may  be  that  the  libellant  has  a  valid  claim  against 
some  person  or  persons  for  the  use  and  value  of  his 
blocks,  but,  if  so,  he  has  clearly  mistaken  the  forum  in 
which  he  can  obtain  relief. 
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ISLE. 

Collision  at  a  Pier. — Practice. — Harbor  Master. 

In  a  cause  of  collision  against  two  yessels,  if  one  of  them  is  found  to  have  been 
solely  in  fault,  a  decree  may  be  rendered  against  her  alone,  although  the  libel 
charges  the  collision  to  haye  been  caused  by  the  joint  negligence  of  both. 

Where  a  Tessel,  lying  at  a  pier,  was  injured  by  another  yessel,  in  an  effort  made 
by  the  latter  to  get  into  a  berth  at  the  next  pier,  by  carelessness  on  the  part 
of  the  latter : 

HM,  That  the  latter  Tessel  was  liable  for  the  damage. 

Where  a  harbor  master  had,  by  forgetfiilness,  assigned  two  vessels  to  the  same 
berth,  and  both  came  to  the  place  about  the  same  time,  and  one,  in  trying  to  get 
in,  was  swept  down  by  the  tide,  away  from  the  berth,  against  a  vessel  lying  at 
the  next  pier,  and  the  other,  coming  in  properly  and  finding  the  berth  vacant, 
went  into  it,  it  being  charged  that»  in  so  doing,  she  broke  a  line  which  the  first 
vessel  had  got  out,  and  thus  caused  her  to  drift  down  upon  the  vessel  lying  at 
the  next  pier : 

Hdd,  That  the  second  vessel  was  not  in  fault  in  taking  the  berth,  and,  on  the 
facts,  was  not  guilty  of  negligence  in  going  in. 

Blatohfobd,  J,  This  is  a  libel  m  rem^  filed  by  John 
Collins,  Jr.,  as  charterer  and  pro  tanto  owner  of  the 
steamboat  John  Hart,  against  the  [ship  E.  G.  Scran- 
ton  and  the  ship  Emerald  Isle,  to  recover  damages 
for  a  collision  which  occurred  on  the  15th  of  Sep- 
tember, 1855.  The  John  Hart  was  lyin|f  on  that  day, 
about  half-past  two  o'clock  in  the  afternoon,  at  her 
proper  berth  on  the  east  side  of  pier  No.  35,  East 
Eiver,  New  York,  preparatory  to  leaving,  at  a  quarter 
past  three  o'clock  the  same  afternoon,  for  Norwalk,  in 
Connecticut,  between  which  place  and  New  York  she 
regularly  plied.  While  she  was  in  this  position,  the  ship 
E.  C.  Scranton  was  seen  coming  up  along  the  piers  from 
the  westward,  in  tow  of  a  steam-tug,  the  tug  being  lashed 
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to  the  starboard  side  of  the  E.  0.  Scranton.     The  tide 
was  running  strongly  ebb,  it  having  been  high  water  that 
day  at  eleven  o'clock,  A.  M.,  at  the  Battery.     The  tide 
was  thus  against  the  E.  0.  Scranton.  The  John  Hart,  as 
she  lay,  headed  to  the  south,  her  stem  being  about  even 
with  the  south  end  of  the  pier,  and  the  E.  0.  Scrafiton 
and  her  tug  headed  to  the  eastward.     When  the  E.  0. 
Scranton  and  her  tug  came  to  a  point  about  opposite  to 
the  slip,  between  the  east  side  of  pier  No.  35  and  the 
west  side  of  pier  No.  36  (pier  No.  36  being  the  next  pier 
to  the  westward  of  pier  No.  35),  the  libellant,  who  was  the 
master  of  the  John  Hart,  saw  that  the  E.  0.  Scranton 
was  making  for  a  berth  which  was  vacant  along  the  west 
side  of  pier  No.  36,  there  being  no  vessel  then  either  at 
the  west  side  of  pier  No.  36,  or  at  the  outer  end,  which 
was  the  south  end  of  that  pier.    The  way  was  thus  clear 
for  the  E.  0.  Scranton  to  take  a  berth  at  the  west  side  of 
pier  No.  36.    But  the  master  of  the  John  Hart  saw  that, 
with  the  tide  running  as  strongly  ebb  as  it  was  running 
at  that  place,  the  E.  0.  Scranton,  with  a  tug  on  her  star- 
board side,  would,  in  attempting  to  come  into  the  slip 
head  on  (which  was  her  movement),  and  put  her  starboard 
side  lengthwise  against  the  west  side  of  pier  No.  36 
(which  was  w^at  she  must  do  to  reach  the  berth  she  was 
aiming  for),  probably  drift  down  against,  and  come  into 
collision  with,  the  John  Hart.     The  master  of  the  John 
Hart,  therefore,  hailed  the  pilot  of  the  E.  0.  Scranton, 
and  warned  him  that  there  was  danger  of  his  striking  the 
John  Hart.    The  pilot  paid  no  attention  to  the  warning, 
but  persisted  in  bringing  his  vessel  into  the  slip  in  the 
manner  referred  to.  The  result  was,  that  the  E.  O.  Scran- 
ton came  into  collision  with  the  John  Hart  and  damaged 
her  seriously.     The  tug,  being  on  the  starboard  side  of 
the  E.  0.  Scranton,  was  obliged  to  cast  loose,  in  order  to 
enable  the  ship  to  come  up  to  pier  No.  36,  and  to  prevent 
being  herself  jammed  between  the  ship  and  the  pier. 
The  result  was,  that  the  E.  0.  Scranton,  being  deprived 
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of  all  adequate  motive  power  that  conld  control  her 
moyements,  drifted  into  a  position  angling  across  the 
slip  with  her  stem  to  the  northeast,  and  near  to  pier 
Ko.  36,  her  port  bow  resting  against  a  sunken  crib  at  the 
northeast  comer  of  the  slip,  and  her  stem,  on  the  port 
side,  crushing  against  the  John  Hart*  For  the  damage 
caused  to  the  John  Hart  by  this  collision,  the  E.  0. 
Scranton  is  clearly  responsible.  She  was  navigated  with 
great  carelessness.  With  the  tide  such  as  it  was,  it  was 
very  reckless  in  her  to  attempt  to  go  into  the  slip  head 
on  with  the  tug  on  her  starboard  side.  If  the  tug  had 
been  on  her  port  side,  probably  the  collision  would  not 
have  occurred,  for  then  the  tug  would  not  have  been 
obliged  to  cast  loose  from  her  before  she  was  safely 
moored  to  pier  No.  36,  and  would  have  been  able  to  keep 
her  up  to  that  pier  and  away  from  the  John  Hart.  Tes- 
timony was  put  in  to  show  that  it  was  safe  to  berth  ves- 
sels at  the  west  side  of  pier  No.  36,  at  such  a  stage  of  an 
ebb  tide  as  that  which  prevailed  at  the  time  of  this  trans- 
action, but  this  testimony  only  goes  to  show  the  careless- 
ness in  navigating  the  E.  0.  Scranton.  If  it  was  not  safe 
to  berth  a  vessel  there  at  that  time,  then  it  was  negli- 
gence to  atteinpt  to  do  so.  If  it  was  safe  to  do  so,  pro- 
vided the  vessel  was  properly  navigated  and  managed, 
the  fact  that  it  was  not  safely  done  in  this  case,  shows 
that  the  vessel  was  not  properly  navigated  or  managed. 
There  was  nothing  wrong  in  the  attempt  of  the  E.  0. 
Scranton  to  take  the  berth  in  question,  provided  she  did 
so  in  a  proper  way  and  at  a  proper  time,  for  she  was  au- 
thorized to  do  so  by  the  harbor  master  of  the  port,  who 
was  the  proper  authority  in  the  premiBes.  She  is  respon- 
sible, however,  for  her  navigation,  in  attempting  to  take 
the  berth. 

As  to  the  Emerald  Isle,  it  appears  that,  after  this  col- 
lision between  the  E.  0.  Scranton  and  the  John  Hart,  the 
Emerald  Isle,  having  been  assigned  by  the  same  harbor 
master  to  the  same  berth,  at  the  west  side  of  pier  No. 
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36,  to  which  the  E.  0.  Scranton  was  assigned,  came  to 
take  the  berth.  The  error  of  the  harbor  master  in  as- 
signing two  vessels  to  the  same  berth  appears  to  have 
been  one  of  forgetfulness,  in  the  hurry  and  press  of  busi- 
ness, and  neither  vessel  was  guilty  of  any  iUegal  act,  in 
the  mere  abstract  attempt  to  take  the  berth.  The  Emer- 
ald Isle  had  two  steam  tugs  lashed  to  her  sides,  one  on  her 
starboard  side  and  one  on  her  port  side.  She  approached 
from  the  southward  from  across  the  East  Biver,  heading 
directly  to  the  northward,  in  a  line  parallel  with  the  west 
side  of  pier  No.  36,  and  sufficiently  to  the  westward  of  it 
to  enable  her  to  make  the  berth  properly.  Her  naviga- 
tion appears  to  have  been  in  all  respects  proper.  As  she 
approached,  the  berth  was  clear  of  obstruction.  The  E. 
0.  Scranton  was  lying  in  the  angling  position  before  de- 
scribed, with  her  starboard  bow  ten  or  twelve  feet  away 
from  pier  No.  36,  and  her  stem,  on  her  port  side,  against 
the  John  Hart.  A  line  was  got  out  from  the  Emerald  Isle 
and  made  fast  to  pier  No.  36,  and  then  her  starboard  tug 
was  cast  off,  leaving  her  port  tug  still  fast  to  her,  and  in 
a  position,  her  starboard  tug  being  out  of  the  way,  to 
crowd  her  up  to  pier  No.  36,  which  was  done,  her  port 
tug  not  being  cast  loose  till  the  ship  was  moored  close  to 
the  pier.  I  am  entirely  satisfied  that  the  Emerald  Isle 
never  came  in  contact  with  the  John  Hart  at  all.  The 
master  of  the  John  Hart  is  mistaken  in  his  testimony  on 
that  subject.  The  occurrence  took  place  twelve  years 
ago,  and  it  is  very  much  to  be  regretted  that  so  long  a 
time  has  been  allowed  to  elapse  before  the  trial  of  the 
cause,  for  it  appears  that  many  disinterested  witnesses 
are  either  dead  or  beyond  reach.  There  is  one  fact,  how- 
ever, which  is  conclusive  to  my  mind,  to  show  that  the 
stem  of  the  Emerald  Isle  could  not  have  come  into  col- 
lision with  the  John  Hart  in  the  manner  testified  to  by 
the  libellant.  It  is  in  proof  that  the  stem  of  the  port  tug 
of  the  Emerald  Isle  projected  aft  beyond  the  stem  of  the 
Emerald  Isle.     This  being  so,  it  would  have  been  that 
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port  tug  that  would  have  come  against  the  John  Hart, 
and  that  tug  would  have  been  crushed  between  the  John 
Hart  and  the  ship.  But  there  is  not  a  particle  of  evi- 
dence that  the  John  Hart  was  touched  by  that  tug,  or  that 
that  tug  was  injured.  It  may  very  well  be  that  the  flag 
staff  of  the  John  Hart,  as  she  went  out  of  the  slip  after 
the  collision,  came  into  contact  with  some  projecting 
part  of  the  Emerald  Isle  and  was  broken,  but,  if  so,  that 
was  not  because  of  any  fault  on  the  part  of  the  Emerald 
Isle. 

It  is  sought  to  make  the  Emerald  Isle  responsible  for 
a  part  or  the  whole  of  the  damage  to  the  John  Hart,  on 
the  ground  that,  in  coming  in  to  her  berth  she  willfully 
ran  against  and  parted  a  taut  line  which  it  is  claimed  the 
E.  0.  Scranton  had  at  the  time  got  out  from  her  quarter 
to  pier  No.  36,  and  that  the  effect  of  the  parting  of  this 
line  was  to  throw  the  E.  0.  Scranton  anew  against  the 
John  Hart,  she  having  at  the  time,  as  is  alleged,  been 
warped  by  means  of  the  line  to  a  point  some  distance  to 
the  eastward  of  the  John  Hart.  But  I  do  not  think  it  is 
made  out  that  the  Emerald  Isle  parted  any  such  line,  nor, 
if  she  did  break  or  overrun  any  line  which  ran  from  the 
E.  G.  Scranton  to  pier  No.  36,  is  it  satisfactorily  shown 
that  her  doing  so  caused  the  E.  0.  Scranton  to  inflict  on 
the  John  Hart  any  more  injury  than  she  would  otherwise 
have  inflicted.  And,  although,  as  the  Emerald  Isle  came 
up  alongside  of  pier  No.  36,  her  port  bow  came  in  contact 
with  the  starboard  bow  of  the  E.  0.  Scranton,  yet,  from 
the  position  in  which  the  E  C.  Scranton  lay  with  her 
port  bow  crowded  against  the  comer  of  the  sunken  crib, 
and  the  place  where  the  Emerald  Isle  came  in  contact 
with  her,  the  Emerald  Isle  could  not,  by  thus  coming  in 
contact  with  her,  have  caused  her  to  inflict  any  addi- 
tional injury  on  the  John  Hart. 

The  effort  on  the  trial,  on  the  part  of  each  of  the  two 
vessels  sued,  was  to  free  herself  from  blame  and  to  throw 
the  blame  on  the  other,  and  each  also  contended,  that. 


30  U.  8.  DISTRICT  COURT  REPORTS. 


The  £.  C.  Scranton  and  The  Emerald  Isle. 


even  if  she  herself  was  wholly  to  blame,  yet  no  recovery 
could  be  had  in  this  suit  unless  a  joint  fault  was  proved 
in  respect  to  the  two  vessels,  and  then  only  as  to  inju- 
ries which  resulted  to  the  John  Hart  from  matters  in 
respect  to  which  the  two  vessels  were  jointly  in  fault. 
In  other  words,  the  E.  0.  Scranton  contends,  that  if  it 
appears  that  she  was  wholly  to  blame,  no  recovery  can 
be  had  against  her  in  this  suit,  for  the  reason  that  the 
libel  sues  the  vessels  jointly,  and  is  not  sustained  unless 
it  is  shown  that  the  vessels  were  jointly  concerned  in 
every  act  in  respect  to  which  ihe  court  awards  a  recovery. 
In  this  case  I  hold  the  E.  G.  Scranton  to  have  been  in 
fault,  and  the  Emerald  Isle  to  have  been  free  from  htult ; 
and  the  case  of  Sturgis  v.  Boyer  (24  How.,  110),  is  an 
authority  for  allowing  a  recovery  against  the  E.  0. 
Scranton  and  dismissing  the  libel  as  against  the  Emerald 
Isle. 

The  libel  must  be  dismissed  as  against  the  Emerald 
Isle,  with  costs ;  and  there  must  be  a  reference  to  a  com- 
missioner, as  respects  the  E.  0,  Scranton,  to  ascertain 
and  report  the  damages  caused  by  the  collision,  and  for 
such  damages,  with  the  costs  of  the  suit,  there  must  be 
a  decree  against  the  E.  0.  Scranton. 

Beele,  Dean  dk  Donokue,  for  libellant. 

Isaiah  T.  WiXliams,  for  the  E.  0.  Scranton. 

DaiiAd  D.  Lard,  for  the  Emerald  Isle. 
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DECEMBER,  1867. 

THE  BEIG  ELEDONA. 

Material  Man. — Lien. — Nscessitt  for  Credit. 

Where  the  libellant  fhrnished  a  mast  for  a  foreign  yessel  in  the  port  of  New  York, 
supposing  that  the  master  of  the  yessel  was  ordering  it  for  the  yessel,  and  ren- 
dered a  bill  against  the  yessel  and  owners  on  the  same  day  that  he  famished  it,  but 
had  made  no  inqoiry ,  and  receiyed  no  information,  as  to  whether  the  yessel  needed 
the  mast,  or  as  to  whether  the  master  had  means  or  credit,  or  as  to  whether  it  was 
necessary  for  him  to  obtain  it  on  the  credit  of  the  yessel ;  and  where  it  appeared 
that  the  master  had  at  the  time  means  to  pay  for  the  mast,  and  had  contracted 
with  parties  other  than  the  libellant  to  forniah  the  mast,  and  actoally  paid  them 
for  it  on  the  day  it  was  pot  into  the  yessel: 

HeU  That  there  was  neither  a  real,  nor  an  apparent,  necessity  for  pledging  the 
credit  of  the  yessel,  and  that  the  libeUant,  therefore,  had  no  lien  on  the  yessel; 

That  the  twelfth  Admiralty  Rnle  of  the  Snpreme  Conrt  was  only  intended  to  reg- 
ulate the  practice  of  joining  ship,  freight,  owner,  and  master  in  one  snit ;  and 
that  the  question  of  the  right  to  sne  ship,  or  freight,  or  master,  or  owner,  for 
tappUes  or  repairs,  does  not  depend  on  the  twelfth  Rnle,  but  on  the  general 
Admiralty  and  Maritime  Law. 

The  cases  of  Thomas  tr.  Osbom  (19  How,  22),  and  Pratt  v.  Reed  {Id,  859), 
discussed. 

This  was  a  libel  by  David  J.  Taff,  against  the  brig 
Eledona,  a  British  vessel,  belonging  to  the  port  of  Hali- 
fax, in  Nova  Scotia,  to  recover  the  sum  of  one  hundred 
and  fifty  dollars,  as  the  value  of  a  main-mast,  which  he 
alleged  he  furnished  to  the  vessel,  at  New  York,  on  the 
30th  of  August,  1867-  The  libel  alleged  that  the  vessel 
was  in  need  of  the  mast,  and  that  the  libellant  furnished 
it,  at  the  request  of  the  master  or  agent  of  the  vessel, 
and  on  the  credit  of  the  vessel.  It  did  not  allege  that 
the  master  or  owners  were  without  credit  or  means,  or 
that  the  mast  could  be  obtained  only  on  the  credit  of  the 
vessel,  or  that  such  credit  was  necessary ;  and  the  an- 
swer excepted  to  the  libel  for  the  want  of  these  aver- 
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ments.  The  answer  set  ap,  as  a  defence,  that,  the 
vessel  being  at  New  York,  and  the  master  and  owners 
having  abundant  credit  and  means,  certain  persons,  of 
whom  the  libellant  was  not  one,  contracted  to  do  certain 
repairs  on  the  vessel,  including  the  furnishing  of  the 
mast  in  question,  and  that  those  persons  famished  the 
mast,  and  that,  if  the  libellant  ever  owned  the  mast,  it 
was  sold  to  those  parties. 

It  appeared  by  the  evidence,  that,  on  the  22d  of 
August,  1867,  the  master  of  the  Eledona  entered  into  a 
written  contract,  at  New  York,  where  the  vessel  then 
was,  with  the  firm  of  Glickener  &  Fowler,  shipwrights, 
caulkers,  and  spar-makers,  to  make  sundry  repairs  to  the 
vessel,  including  the  furnishing  of  a  new  main-mast,  and 
the  taking  out  of  the  old  main-mast,  and  the  putting  in 
of  the  new  one,  for  the  sum  of  two  hundred  and  twenty- 
five  dollars.  The  master  testified  that  the  vessel  needed 
the  mast ;  that  he  paid  Glickener  &  Fowler  for  the  mast 
on  the  30th  of  August,  1867,  the  day  it  was  put  into  the 
vessel ;  that  such  payment  was  made  with  his  own 
money ;  and  that  he  required  no  credit  for  the  mast, 
having  the  money  to  pay  for  it.  The  mast  was  procured 
from  the  libellant,  but  it  did  not  apx>ear  that  the  libel- 
lant knew  anything  about  the  contract  between  the 
master  and  Glickener  &  Fowler,  or  knew  that  Glickener 
&  Fowler  had  anything  to  do  with  furnishing  or  putting 
in  the  mast.  The  libellant  supposed  that  he  was  furnish- 
ing the  mast  on  the  order  of  the  master  of  the  vessel, 
and  he  made  out  a  bill  for  it  against  the  vessel  and  her 
owners,  on  the  30th  of  August,  1867,  the  same  day  that 
the  mast  was  furnished  by  him,  but  he  suffered  the  mast 
to  leave  his  premises  and  control  before  presenting  the 
bill  at  the  vessel.  The  libellant,  before  furnishing  the 
mast,  made  no  inquiry,  and  received  no  information,  as 
to  whether  the  vessel  needed  the  mast,  or  as  to  whether 
the  master  had  means  or  credit,  or  as  to  whether  it  was 
necessary  for  the  master  to  obtain  the  mast  on  the  credit 
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of  the  vessel,  but  was  satisfied  to  deliver  the  mast  upon 
the  simple  fact  that  he  supposed  the  master  was  order- 
ing it  for  the  vessel. 

For  libellant,  A.  F.  Smith. 

For  claimant,  C.  Donohue. 

Blatchford,  J.     On  the  facts   in   this    case,  the 
libellant  claims  a  lien  on  the  vessel,  for  the  value  of  the 
mast — one  hundred  and  fifty  dollars.    It  is  urged,  on  his 
part,  that,  in  order  to  give  a  lien  on  a  vessel  to  a  mate- 
rial man,  for  supplies  or  repairs  furnished  or  made  to  the 
vessel,  it  is  only  requisite  to  show  that  a  necessity 
existed  for  the  supplies  or  repairs,  and  that  they  were 
furnished  or  made  to  the  vessel  in  a  foreign  port ;  and  it 
is  claimed  that  the  cases  of  Thomas  v.  Osborn  (19  Sow. 
22),  and  Pratt  v.  Seed  {Id.  359),  decided  at  the  Decem- 
ber Term,  1856,  so  far  as  they  established  a  different 
rule,  were  a  departure  from  prior  well  established  prin- 
ciples, and  have  been  since  overruled  by  the  reenactment 
by  the  Supreme  Court,  at  the  December  Term,  1858,  of 
so  much  of  the  twelfth  Eule  in  Admiralty  as  relates  to 
suits  by  material  men  for  supplies  or  repairs  or  other 
necessaries  for  a  foreign  ship,  or  for  a  ship  in  a  foreign 
port,  and  by  the  -decision  in  the  case  of  The  Steamer 
St.  Lawrence,  (1  BUic\  522).    It  is  also  urged,  that  Mr. 
Justice  Nelson,  who  delivered  the  opinion  of  the  court 
in  Pratt  v.  Eeed,  has  since,  in  cases  adjudged  by  him, 
given  to  the  decision  in  that  case  a  construction  which 
will  admit  of  the  existence  of  a  lien  on  the  vessel  in  this 
case  in  favor  of  the  libellant,  on  the  facts  in  proof.    The 
claim  on  the  part  of  the  libellant  comes  to  this,  that, 
inasmuch  as  the  contract  in  this  case  under  which  he 
furnished  the  mast  was  a  maritime  contract,  and  the 
mast  was  furnished  for  a  foreign  vessel,  and  was  in  fact 
necessary  for  her,  he  has  a  right,  undei:  the  twelfth  Eule 

Vol.  IL— 8 


34  U.  S.  DISTRICT  COURT  REPORTS. 

The  Brig  Eledona. 

in  Admiralty,  to  proceed  against  the  vessel  in  reni,  to 
recover  the  value  of  the  mast. 

There  was  nothing  new  in  the  decisions  in  Thomas  v. 
Osbom  and  Pratt  v.  Beed.    They  merely  applied  and  en- 
forced the  well  settled  principles,  of  admiralty  and  mari- 
*  time  law,  established  for  the  protection  of  ship-owners 
whose  vessels  are  found  in  foreign  ports,  as  well  as  for 
the  security  of  parties  furnishing  necessaries  to  such 
vessels.     In  Thomas  v.  Osbom,  it  was  held,  that  the 
master  of  a  vessel  has  power,  in  a  foreign  port,  to  hypoth- 
ecate the  vessel  for  necessary  supplies  and  repairs  fur- 
nished and  made  to  her,  either  by  an  express  hypotheca- 
tion of  her,  as  by  a  bottomry  bond,  or  by  an  implied 
hypothecation  of  her,  by  obtaining  such  supplies  and 
repairs  on  her  credit,  in  a  case  of  necessity ;  but  that 
his  authority  so  to  hypothecate  her  is  limited  to  eases 
where  there  is  a  necessity  for  obtaining  the  supplies  or 
repairs  on  her  credit,  as  well  as  a  necessity  for  having 
them  at  all ;  that  the  person  famishing  the  supplies  or 
repairs  must  see  to  it  that  apparently  such  necessities, 
both  of  them,  exist,  before  he  can  claim  that  the  vessel 
is  hypothecated  to  him  ;  and  that  this  limitation  on  the 
authority  of  the  master,  and  this  duty  imposed  on  the 
furnisher,  are  as  ancient  and  well  established  as  such 
authority  itself.    It  was  also  held,  in  that  case,  that,  to 
constitute  a  case  of  apparent  necessity,  not  only  must 
the  supplies  and  repairs  be  needful,  but  it  must  be  ap- 
parently necessary  for  the  master  to  have  a  credit  to  pro- 
cure them  ;  that  if  the  master  has  funds  which  he  ought 
to  apply  to  pay  for  the  supplies  and  repairs,  then  no  case 
of  actual  necessity  for  a  credit  exists ;  and  that,  if  the  fur- 
nisher knows  these  facts,  or  has  the  means,  by  the  use  of 
due  diligence,  to  ascertain  them,  then  no  case  of  apparent 
necessity  exists  to  have  a  credit,  and  the  act  of  the  master 
in  procuring  a  credit  does  not  bind  the  vessel.    The  case 
of  Pratt  V.  £eed  only  enforced  the  decision  in  Thomas  v. 
Osbom,  by  holding  again,  that  to  create  an  implied 
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hypothecation  of  a  vessel  for  supplies  furnished  to  her 
in  a  foreign  port,  not  only  must  a  real  or  apparent  neces- 
sity exist,  at  the  time,  for  the  supplies,  but  a  real  or 
apparent  necessity  must  also  exist,  at  the  time,  for 
giving  a  credit  upon  the  vessel  in  order  to  procure 
them. 

So  much  of  the  twelfth  Bule  in  Admiralty  as  is  in- 
voked in  behalf  of  the  libellant  was  in  force  in  the  same 
language,  when  these  decisions  were  made,  that  is  found 
in  the  twelfth  Bule,  as  amended  at  the  December  Term, 
1858.  That  Bule,  in  saying  that,  *Vin  all  suits  by  mate- 
rial men  for  supplies  or  repairs,  or  other  necessaries,  for 
a  foreign  ship,  or  for  a  ship  in  a  foreign  port,  the  libel- 
lant may  proceed  against  the  ship  and  freight  in  rem,  or 
against  the  master  or  owner  alone  in  personam^^^  only 
means,  that,  where  a  material  man  has  a  right  to  sue  for 
supplies,  repairs,  or  necessaries  for  such  a  ship,  he  may, 
if  he  has  a  right  tp  sue  the  ship  in  rem^  and  the  freight 
in  rent,  join  them  in  one  suit  in  rem,  but  that  he  cannot 
join  the  master  and  the  owner,  or  either  of  them,  as 
a  respondent,  in  persondm^  in  the  same  suit  with  such 
proceedings  in  rem ;  and  .that,  if  he  has  a  right  to  sue 
the  master  in  personam^  and  the  owner  in  personam^  he 
cannot  sue  them  both  in  one  suit  in  personam^  but  may 
sue  either  of  them  in  personam.  But  the  question  of  the 
right  to  sue  ship,  or  freight,  or  master,  or  owner,  in  a 
Court  of  Admiralty,  for  the  particular  supplies,  repairs, 
or  necessaries,  does  not  depend  at  all  on  the  twelfth  Bule, 
but  depends  on  the  general  admiralty  and  maritime 
law. 

Nor  has  the  ancient  rule  been  at  all  relaxed  since  the 
decisions  in  Thomas  v.  Osbom  and  Pratt  v.  Beed.  The 
case  of  The  Steamer  St.  Lawrence  (1  Blacky  522)  con- 
tains nothing  to  affect  those  decisions  ;  and,  in  the  Cir- 
cuit Courts  within  the  Second  Circuit,  their  authority 
has  been  upheld  and  applied,  in  very  recent  cases,  by 
Mr.  Justice  Nelson.    In  the  case  of  Tall  v.  The  James 
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Guy,  in  the  Circuit  Court  for  the  Eastern  District  of 
New  York,  on  appeal  (September,  1867),  Judge  Nelson 
upholds  the  soundness  of  the  decision  in  Pratt  v.  Beed, 
as  above  defined,  and  holds  that,  in  every  case,  the  ques- 
tion of  the  necessity  for  the  repairs  or  supplies,  as  well 
as  the  question  of  the  necessity  for  creating  a  lien  on 
the  vessel  for  them,  must  depend  on  the  facts  and  cir- 
cumstances of  the  case.    Again,  in  the  case  of  Boss  v. 
The  Steamboat  Neversink,  in  the  Circuit  Court  for  this 
district,  on  appeal    (November,  1867),  Judge    Nelson 
refers  to  the  cases  of  Thomas  v.  Osbom  and  Pratt  v. 
Beed,  and  says,  in  regard  to  those  cases,  that  the  de- 
cisions in  them  were  placed  upon  ancient  and  settled 
authority ;  that  those  decisions  extend  no  rule  beyond 
its  ancient  strictness,  and  lay  down  the  principles  which 
are  to  govern  cases  of  the  kind ;  that  no  fixed  rule  can 
be  laid  down  in  advance  as  to  what  will  be  sufficient 
proof  of  an  apparent  necessity  for  giving  credit  to  a 
vessel,  but  the  question  must  rest  in  the  sound  judgment 
of  the  tribunal  before  which  the  proof  is  presented ;  that 
good  faith  and  fair  dealing  m\ist  be  exacted,  in  every 
case,  on  the  part  of  the  person  furnishing  the  supplies 
or  repairs ;  and  that  the  absent  owner  ought  to  be 
guarded  against  any  collusion  of  the  master  with  the 
material  man  or  the  furnisher  of  supplies,  and  against 
an  unnecessary  tacit  incumbrance  upon  his  vessel.    In 
that  case,  Judge  Nelson  upheld  the  lien  on  the  vessel, 
because  the  supplies  were  furnished  at  a  place  where  the 
owners  of  the  vessel  were  not  present,  and,  in  the  sense 
of  the  maritime  law,  in  a  foreign  jurisdiction,  and  be- 
cause the  master  had  no  means  wherewith  to  pay  for 
the  supplies.    He  held,  therefore,  that  there  was  an 
apparent  necessity  for  a  credit  to  the  vessel.     In  the 
case  of  Bickford  v.  The  Brig  Caroline,  in  the  District 
Court  for  the  District  of   Massachusetts  (November, 
1867),  it  was  held,  by  Judge  Lowell,  on  the  authority  of 
Pratt  V.  Beed,  that  the  material  man  had  no  lieu  on  the 
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vessel  for  the  supplies,  the  evidence  being,  that  the  sup- 
plies were  furnished  to  her  at  Boston,  she  being  a  foreign 
vessel,  on  the.  order  of  her  master,  who  was  also  her 
owner,  under  circumstances  not  sufficient  to  satisfy  the 
court  that  the  supplies  could  be  obtained  only  upon  a 
pledge  of  the  credit  of  the  vessel. 

Now,  in  the  present  case,  the  mast  was  necessary  for 
the  vessel,  but  there  was  clearly  no  real  necessity,  and  * 
not  even  an  apparent  necessity,  for  pledging  the  credit 
of  the  vessel  to  procure  the  mast.  The  master  had  the 
money  to  pay  for  the  mast,  and  did  pay  for  it.  On  the 
evidence,  he  paid  the  party  who  furnished  it  to  him,  and, 
although  the  libellant  has  not  been  paid  for  the  mast, 
yet  his  own  negligence  is  the  cause.  He  could  have 
learned,  by  the  exercise  of  due  diligence,  that  the  master 
had  the  means  of  paying  for  the  mast,  and  that  there 
was  no  necessity  for  pledging  the  credit  of  the  vessel  to 
pay  for  it.  But  he  made  no  inquiry  on  that  subject.  It 
may  be  that  the  conduct  and  language  of  the  master 
were  such,  on  his  interview  with  the  libellant,  as  to 
make  the  master  personally  liable  to  the  libellant  for  the 
value  of  the  mast ;  but  neither  the  owner  nor  the  vessel 
is  liable.  This  case  is  one  fully  illustrating  the  pro- 
priety of  adhering  strictly  to  the  rule  laid  down  in 
Thomas  v.  Osbom  and  in  Pratt  v.  Beed.  The  master 
had  the  money  to  pay  for  the  mast,  and  did  pay  for  it  to 
the  party  with  whom  he  contracted  for  it,  and  who  pro- 
cured it  from  the  libellant ;  and,  although  it  may  have 
been  furnished  by  the  libellant,  under  circumstances 
which  led  him  to  suppose  that  he  was  furnishing  it  to 
the  vessel  on  the  direct  order  of  the  master  to  him  for 
it,  yet  no  facts  existed  which  authorized  the  master  to 
pledge  the  credit  of  the  vessel  to  the  libellant  for  the 
mast.  To  allow  the  lien  in  this  case  would  be  to  create 
an  unnecessary  incumbrance  on  the  vessel,  and  to  open 
the  door  for  collusion  between  masters  and  material 
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men — evils  which  the  law,  as  expounded  in  the  cases 
referred  to,  aims  to  cure. 

The  libel  must  be  dismissed,  with  costs. 


DECEMBER,  1867. 

IN  THE  MATTER  OP  GEOEGE  W.  KIMBALL,  A 

BANKRUPT. 

Arbbbt  of  Baitkbuft  xtkdeb  Stati  Process. — Pbivilbok  of  Wit- 

Kxss. — Debt  Contbactbd  bt  Fbaud. 

Where  a  salt  Was  commenced  against  a  bankrupt  in  a  State  court,  the  complaint 

being  simply  for  goods  sold  and  delivered,  but,  on  affidavits  showing  a  fraudulent 

contracting  of  the  debt,  an  order  of  arrest  was  issued  against  him,  and  he  was 

arrested :  . 

Held,  That  the  bankrupt  was  not  exempt  from  such  arrest,  under  the  twenty-sixth 

section  of  the  Bankruptcy  Act    The  words  '*  the  same,"  in  that  section,  refer 

to  the  arrest,  and  not  to  the  action. 
But  as  the  bankrupt,  when  arrested,  was  on  his  way  to  the  register's  office,  for  the 

purpose  of  being  examined,  under  an  order  (Form  No.  45)  which  had  been  served 

upon  him : 
Held,  That  that  order  was  substantially  a  subpcena,  and  that  the  bankrupt  was 

entitled  to  be  considered  as  a  witness ; 
That,  as  such  witness,  and  also  as  being  a  party  to  the  bankruptcy  proceedings,  he 

was  entitled  to  protection  from  arrest  at  the  hands  of  any  other  tribunal ; 
That  this  court,  whose  process  had  been  interrupted,  had  power  to  give  him  that 

protection,  and  that  he  must  be  discharged  from  this  arrest,  on  the  ground  that 

it  was  a  breach  of  his  privilege  ;  but  that,  as  soon  as  the  privilege  should  cease, 

he  would  be  liable  to  be  rearrested. 

Blatghfobd,  J.  This  is  an  application  to  discharge 
from  imprisonment  the  bankrupt  in  this  case,  who  is 
confined  in  close  custody,  in  Ludlow-street  Jail,  by  vir- 
tue of  an  arrest  made  by  the  sheriff  of  the  city  and 
county  of  New  York.  The  bankrupt  was  declared  a 
bankrupt  by  this  court,  on  the  16th  of  November,  1867, 
on  the  petition  of  one  of  his  creditors.    By  the  order  of 
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adjadication,  the  case  was  referred  to  one  of  the  Eegis- 
ters  in  Bankruptcy,  Mr.  Isaiah  T.  Williams ;  and  Mr. 
Williams,  in  pursuance  of  the  authority  granted  by  the 
Bankruptcy  Act,  issued  an  order,  under  the  twenty-sixth 
section  of  the  Act,  according  to  Form  No.  45  of  the  Forms 
in  Bankruptcy,  requiring  the  bankrupt  to  attend  before 
him,  to  submit  to  an  examination,  on  the  6th  of  Decem- 
ber, 1867.  After  the  bankrupt  had  been  served  with  this 
order,  and  a  few  moments  before  the  hour  appointed  for 
the  examination,  and  while  the  bankrupt  was  on  his  way 
to  the  office  of  the  register,  and  was  in  the  same  building 
in  which  the  office  of  the  register  is  situated,  with  the 
order  for  such  examination  upon  his  person,  he  was 
arrested  by  the  sheriff,  upon  an  order  of  arrest  issued  as 
mesne  process  in  a  civil  suit  in  the  Supreme  Court  of  the 
State  of  New  York ;  and  he  applies  now  to  this  court  to 
be  discharged  from  his  imprisonment,  upon  the  ground 
that  he  was  arrested  while  he  was  on  his  way,  under 
the  process  of  this  court,  to  be  examined  thereunder. 
There  is  no  statute  of  the  United  States,  as  there  is  of 
the  State  of  New  York,  giving  protection  to  a  witness 
from  being  arrested  in  a  civil  suit,  while  he  is  in  process 
of  obeying  a  subpoena,  issued  from  a  competent  court,  for 
his  examination  as  a  witness.  I  have  heretofore  decided, 
that  a  bankrupt,  in  all  matters  relating  to  his  examination 
under  the  twenty-^ixth  section  of  the  Bankruptcy  Act,  is 
substantially  a  witness,  and  that  he  is  to  be  examined 
and  cross-exammed  as  a  witness,  and  is  enti  led  to  be 
considered  as  a  witness  in  all  respects.  The  order,  or 
summons,  according  to  Form  No.  45,  which  is  issued  and 
served  upon  him,  commanding  him  to  appear  and  be  exam- 
ined, is  substantially  a  subpoena.  The  twenty-sixth  sec- 
tion of  the  Act  provides,  that  the  court  may  require  him  to 
attend,  upon  reasonable  notice,  and  submit  to  an  exam- 
ination on  oath,  and  that,  if  he  neglects  to  obey  any  order 
of  the  court,  he  may  be  committed  and  punished  as  for  a 
contempt  of  court.    He  must,  therefore,  when  served 
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with  such  order  or  summons,  be  regarded  as  a  witness 
under  a  subpoena,  and  as  entitled  to  the  same  protection 
to  which  any  other  witness,  subpoenaed  to  attend  before 
a  court,  or  an  officer  of  the  court,  is  entitled.  He  is  also 
a  party  to  the  bankrupt  proceedings,  and  is  entitled  to 
all  the  protection  which  any  party  to  any  suit  is  entitled 
to  under  like  circumstances.  Such  protection  was  de- 
cided by  the  Circuit  Court  of  the  United  States  for  the 
District  of  Pennsylvania  (Hurst's  Case,  4  Dallas^  387,  and 
1  Wash.  C.  C.  B.  186)  to  be  a  protection  thrown  around 
him  by  the  court  from  which  the  subpoena  issues.  In 
that  case,  the  party  was  in  attendance  at  Philadelphia, 
having  gone  there  from  his  residence  at  l^ew  York,  for 
the  purpose  of  being  present  at  the  trial,  in  that  court, 
of  a  suit  to  which  he  was  a  party,  and  he  was  also  under 
process  of  subpoena  from  that  court  to  attend  it  as  a 
witness  in  another  suit,  when  he  was  arrested  at  his 
lodgings,  at  a  tavern  in  Philadelphia,  by  a  State  sheriff, 
on  a  capias  ad  satisfaciendum^  issued  out  of  the  Supreme 
Court  of  Pennsylvania.  An  application  was  made  to  the 
Circuit  Court  of  the  [Jnited  States  to  discharge  him  from 
imprisonment,  and  it  was  granted  by  Mr.  Justice  Wash- 
ington and  Judge  Peters,  holding  the  court,  who  decided 
that  the  Circuit  Court  of  the  United  States  had  compe- 
tent authority  to  discharge  the  party  from  arrest,  be- 
cause of  the  breach  of  his  privilege  which  had  been 
committed,  in  order  that  the  proceedings  of  the  court 
might  not  be  impeded ;  and  that  the  order  for  such  dis- 
charge would  be  a  justification  and  protection  to  the 
sheriff  in  discharging  him.  In  the  present  case,  as 
the  order  or  summons  was  issued  by  this  court,  the  ap- 
plication is  made  to  it  to  discharge  the  party  from  his 
imprisonment.  Although  there  is  no  statute  of  the 
United  States  upon  the  subject,  yet  the  law  is  well  set- 
tled, that  a  party  and  a  witness  is,  under  such  circum- 
stances, entitled  to  be  protected  by  the  court  whose 
process  has  been  interrupted.    The  plaintiff,  at  whose 
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instance  he  was  arrested  in  the  State  court,  may  re-arrest 
him,  under  the  same  or  other  process,  whenever  the 
privilege  ceases;  but  the  privilege  must  be  enforced, 
and  the  order  of  the  court  discharging  the  party  from 
his  imprisonment  will  be  a  conclusive  justification  of  the 
sheriff  in  every  other  court,  and  even  in  the  State  court 
itself,  which  issued  the  process.  The  privilege  is  one 
not  merely  for  the  benefit  of  the  party  and  witness,  but 
exists  for  the  purpose  of  maintaining^  the  dignity,  and 
carrying  out  the  commands,  of  the  court  which  issues 
tl)e  subpcana,  and  of  promoting  public  justice,  it  being 
necessary  that  private  right  should  for  the  time  being 
yield  to  the  public  good  (Lyell  v.  Goodwin,  4  McLean^ 
32).  In  the  present  case,  the  party  was  clearly  entitled 
to  his  privilege,  both  as  party  and  as  a  witness,  and  I 
shall,  therefore,  make  an  order  discharging  him  from  the 
custody  of  the  sheriff,  upon  the  ground  that  his  arrest, 
under  the  circumstances  under  which  it  was  made,  was 
a  breach  of  his  privilege. 

There  is  another  ground  urged  in  this  case  for  the 
discharge  of  the  party  from  imprisonment,  but  which  I 
do  not  regard  as  sufficient  ground  for  his  discharge.  He 
claims  to  be  discharged  under  the  last  clause  of  the 
twenty-sixth  section  of  the  Bankruptcy  Act,  which  pro- 
vides, that  **no  bankrupt  shall  be  liable  to  arrest  during 
the  pendency  of  the  proceedings  in  bankruptcy,  in  any 
civil  action,  unless  the  same  is  founded  on  some  debt  or 
claim  from  which  his  discharge  in  bankruptcy  would  not 
release  him."  The  thirty-third  section  of  the  Act  pro- 
vides, **  that  no  debt  created  by  the  fraud  or  embezzle- 
ment of  the  bankrupt,  or  by  his  defalcation  as  a  public 
officer,  or  while  acting  in  any  fiduciary  character,  shall 
be  discharged  under  this  act."  The  cause  of  action  set 
out  in  the  complaint  in  the  suit  in  the  State  court,  in 
which  the  party  was  arrested,  is  simply  a  complaint  for 
the  recovery  of  five  hundred  and  sixty  dollars  for  goods 
sold  and  delivered  to  him,  and  the  sununons  is  a  sum- 
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mons  for  a  money  demand  on  contract  for  five  hundred 
and  sixty  dollars.  There  is  no  allegation  in  the  com- 
plaint that  the  debt  was  fraudulently  contracted,  nor 
any  averment,  except  that  so  much  money  is  due  for 
goods  sold  and  delivered ;  but  the  affidavits  upon  which 
the  party  was  arrested  set  forth  facts  which  show  a 
fraudulent  purchase  of  the  goods,  and  a  fraudulent  con- 
tracting of  the  debt,  and  make  out  a  case  where  the  debt 
is  one  created  by.  the  fraud  of  the  bankrupt  in  making 
fraudulent  representations  as  to  his  solvency  and  pecu- 
niary means  and  ability  at  the  time  he  purchased  the 
goods.  If  these  averments  had  been  contained  in  the 
complaint,  there  w^uld  have  been  no  question  in  the 
case,  but  they  are  only  contained  in  the  affidavits  on 
which  the  order  of  arrest  was  granted ;  and  the  ground 
urged  for  the  discharge  of  the  party  is,  that,  under  this 
last  clause  of  the  twenty-sixth  section  of  the  Act,  it  is 
necessary  that  the  action  should  be  founded  upon  the 
debt  from  which  the  discharge  in  bankruptcy  would  not 
release  the  party.  It  is  clear  that,  upon  the  face  of  the 
l>apers  in  this  case,  this  debt  was  created  by  the  fraud  of 
the  bankrupt.  Being  such  a  debt,  it  is  one  that  will  not 
be  discharged  by  his  discharge  under  the  Act.  But  it  is 
contended,  on  the  part  of  the  bankrupt,  that  the  words 
**the  same,"  in  the  twenty-sixth  section — **  unless  the 
same  is  founded  on  some  debt  or  claim,  from  which  his 
discharge  or  bankruptcy  would  not  release  him  " — mean 
the  action  ;  and,  on  the  part  of  the  plaintiff  in  the  suit 
in  the  State  court,  it  is  contended  that  the  words  "  the 
same"  mean  the  arrest.  Whether  the  one  or  the  other 
of  these  interpretations  of  the  words  "  the  same,"  in  the 
section,  is  given  to  those  words,  makes  a  material  differ- 
ence ;  because,  if  the  interpretation  of  the  bankrupt  is 
the  correct  interpretation,  that  the  action  must  be 
founded  on  the  debt  or  claim,  then  it  is  clear  that  the 
action  in  the  State  court  is  not  founded  on  a  debt  or 
claim  from  which  the  discharge  would  not  release  him. 
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It  is  founded  on  a  naked  sale  of  the  goods,  with  no  ele* 
ment  of  fraud  in  it.  Whereas,  if  the  arrest  is  what  is  to 
be  founded  on  the  debt  or  claim,  it  is  very  clear  that  the 
arrest  in  this  case  was  founded  upon  a  debt  created  by 
fraud,  and  one  from  which  the  bankrupt  would  not  be 
released  by  his  discharge  in  bankruptcy.  After  a  care- 
ful consideration  of  the  language  of  the  provision  in 
question,  and  its  meaning  and  object,  in  connection  with 
the  language  of  the  thirty-third  section,  I  have  come  to 
the  conclusion  that  the  good  sense  of  the  statute  is,  that 
whenever  the  ground  of  arrest  in  the  State  court  is  a 
debt  created  by  fraud,  the  party  is  not  entitled  to  the' 
privilege  of  exemption  from  arrest ;  and  that  it  would  be 
too  narrow  and  technical  an  interpretation  of  the  lan- 
guage to  hold  that  the  words  '*  the  same"  refer  merely 
to  the  aetion,  although  that  is  the  last  antecedent.  The 
intent  of  the  Act  is,  I  think,  that  whenever  the  party  is 
under  arrest  on  account  of  a  debt  created  by  his  fraud, 
neither  this  court,  nor  the  State  court,  has  any  right  to 
interpose  and  discharge  him,  because  of  the  pendency  of 
proceedings  in  bankruptcy.  It  is  contended,  on  the  part 
of  the  bankrupt,  that  the  plaintiff  in  the  suit  in  the  State 
court  has,  by  force  of  what  is,  and  what  is  not,  con- 
tained an  his  complaint,  waived  the  tort,  and  confined 
himself  strictly  to  the  contract.  But  that  is  not  con- 
clusive at  aU  of  the  question.  I  think  that  when  the 
court  sees  that  the  party  is  arrested,  as  in  this  case,  for 
a  debt  from  which  he  would  not  be  discharged  by  his  dis- 
charge in  bankruptcy,  the  arrest  and  imprisonment  must 
hold  good. 

The  bankrupt  is,  however,  entitled  to  be  discharged 
in  this  case,  because  he  was  unlawfully  arrested,  in  vio- 
lation of  his  privilege,  and  of  the  authority  of  this  court. 
The  moment  that  that  privilege  ceases,  he  will,  of 
course,  be  liable  to  be  rearrested.  But,  on  the  face  of 
the  papers  now  presented,  I  hold  that  the  bankrupt  is 
not  entitled  to  exemption  from  arrest  entirely  in  the 
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case,  but  that  the  sheriff  had  no  right  to  arrest  him 
under  the  circamstances  under  which  he  was  arrested, 
and  that  an  order  must  be  entered  discharging  him  from 
such  arrest. 
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Lien  of  Judgment  Entered  before  the  Bankruptcy  Proceedings. 

Where,  before  proceedings  were  talcen  in  involontary  bankmptcy,  a  judgment 
was  entered  against  the  bankrupt  in  a  State  court,  by  default,  on  which  an 
execution  was  issued  and  a  levy  made,  and  the  bankrupt  unsuccessfdlly  en- 
deavored to  haye  the  judgment,  execution,  and  levy  set  aside,  and  the  sheriff 
then  advertised  the  property  for  sale,  but  was  stopped  by  an  injunction  from 
the  Bankruptcy  Court,  which  injunction  was,  on  a  representation  that  the  goods 
were  perishable,  modified  so  as  to  allow  the  sheriff  to  sell,  directing  him  to 
hold  the  proceeds  subject  to  the  order  of  this  court,  and  the  sheriff  sold  them, 
and  an  application  was  then  made  to  dissolve  the  injunction,  there  being  no 
impeachment  of  the  bona  fides  of  the  judgment,  execution,  and  levy: 

Held,  That  the  lien  of  the  levy  was  preserved  by  the  Bankruptcy  Act  and  should 
be  respected  by  this  court ; 

That  the  sheriff  should  be  directed  to  apply  the  proceeds  of  the  property  in  his 
hands  to  the  satisfaction  of  the  execution,  paying  the  overplus  to  the  bankrupt's 
assignee,  or,  if  there  was  no  assignee,  to  the  clerk  of  the  court 

The  firm  of  Wilmerding,  Hoguet  &  Co.  obtained  a 
judgment  against  tlie  bankrupt,  on  the  21st  of  October, 
1868,  for  $2,930.30,  in  a  suit  in  the  Supreme  Court  of 
New  York,  for  a  money  demand  on  contract,  founded  on 
two  promissory  notes  made  by  him,  and  on  a  sale  and 
delivery  of  goods  to  him.  The  suit  was  commenced  on 
the  25th  of  September,  1867,  and  the  judgment  was  ob- 
tained in  due  course,  by  default,  after  personal  service 
of  a  summons.  On  the  same  day  on  which  the  judgment 
was  obtained,  an  execution  was  issued  thereupon  to  the 
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sheriff  of  the  city  and  county  of  New  York,  and  he  made 
a  levy  thereunder  on  a  stock  of  goods  in  the  store  of  the 
bankrupt  in  the  city  of  New  York.    The  goods  were  ad- 
vertised for  sale  by  the  sheriff  for  the  28th  of  October, 
1867,  but  the  sale  was  stayed  by  the  State  court,  and  a 
motion  was  made  by  the  bankrupt  in  that  court  to  set 
aside  the  judgment,  execution,  and  levy,  but  the  motion 
was  denied,    (fa  the  commencement  of  the  suit  in  the 
State  court,  an  attachment  was  issued  in  it,  under  which 
the  same  stock  of  goods  above  mentioned  had  been  at- 
tached.    A  motion  was  made  by  the  bankrupt  in  the 
State  court  to  dissolve  that  attachment,  which  motion 
was  heard  at  the  same  time  with  the  other  motion  before 
mentioned,  and  was  also  deniedi    After  the  denial  of 
these  motions,  the  sheriff  advertised  the  goods  for  sale 
for  the  22d  of  November,  1867.    On  the  21st  of  Novem- 
ber, 1867,  the  petition  in  this  matter,  praying  for  an  ad- 
judication of  bankruptcy,  was  filed,  and  this  court,  under 
the  fortieth  section  of  the  Bankruptcy  Act,  at  the  time  it 
made  an  order  to  show  cause  why  the  prayer  of  the  peti- 
tion should  not  be  granted^  issued  an  injunction  restrain- 
ing the  sheriff  from  selling  the  goods  under  the  execution 
on  the  levy  made  thereunder.    There  was  afterwards  an 
adjudication  of  bankruptcy  in  this  matter.    On  a  repre- 
sentation that  the  goods  levied  on  were  of  a  perishable 
character,  and  were  deterioratiag  in  value,  this  court 
made  an  order  modifying  the  injunction  so  as  to  permit 
the  sheriff  to  sell  the  goods  under  the  execution,  and 
directing  the  sheriff  to  hold  the  proceeds  until  the  fur- 
ther order  of  this  court  concerning  the  same.     The 
plaintiffs  in  the  judgment  now  moved  the  court  to  dis- 
solve the  injunction  wholly,  and  to  allow  the  proceeds  of 
the  sale  to  be  applied  in  paying  the  judgment  and  the 
costs  and  the  charges  and  fees*  of  the  sheriff. 

For  the  bankrupt,  D.  McAdam. 

For  the  creditors  and  the  sheriff,  D.  McMalion. 
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Blatchfobd,  J.    There  is  nothing  shown  to  impeach 
the  lana  fides  of  the  judgment,  execution,  and  levy.    No 
collusion  in  regard  to  them  api)ears,  and  the  bankrupt 
resisted  them  to  his  utmost.    The  lien  of  a  levy  made 
under  an  execution  issued  on  a  final  judgment,  such  as  is 
that  in  the  present  case,  provided  such  lien  attached 
before  the  commencement  of  the  proceedings  in  bank- 
ruptcy, is  preserved  by  the  Bankruptcy  Act,  and  is  to  be 
respected  by  this  court,  whether  this  court  takes  to  itself 
the  administration  of  the  property  on  which  the  lien  is 
imposed,  and  applies  it  towards  the  satisfaction  of  the 
lien,  or  whether  it  allows  the  State  officer,  who  is  execut- 
ing the  State  process,  to  do  so.    In  this  case,  the  prop- 
erty has  been  sold,  and  the  proceeds  of  it  are  in  the 
hands  of  the  sheriff.    No  advantage  can  result  firom  re- 
quiring the  money  to  be  paid  into  this  court,  with  a  view 
to  its  application  by  this  court  in  satisfaction  of  the  lien 
on  the  property.    An  order  will  be  entered  allowing  the 
sheriff  to  apply  the  proceeds  of  the  sale  of  the  property 
towards  the  discharge  of  the  amount  which  he  is  required 
by  the  execution  to  make,  including  his  charges  and  fees 
thereon,  and  directing  him  to  pay  the  overplus,  if  any, 
to  the  assignee  of  the  bankrupt,  if  there  be  one,  and,  if 
there  be  none,  then  to  the  clerk  of  this  court,  to  the 
credit  of  the  bankrupt's  estate. 
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THE  PEOPBLLEE  MAET  J.  VAUGHAN  AND  THE 

STEAMBOAT  TELEGEAPH. 

Damages  in  Collision  Cases. — Loss  of  Cargo. — Place  of  Ship- 

IfSNT. CURRENCT. INTEREST. 

The  measure  of  damages  for  cargo  lost  by  a  collision,  is  its  value  at  the  time  and 
place  of  its  shipment 

Where  cargo  was  pot  on  board  a  canal  boat,  in  Canada,  to  be  carried  to  New 
York,  and  was  lost  in  a  collision  on  the  Hudson  River,  the  currency  of  the 
place  of  shipment  being  shown  to  be  United  States  gold  coin,  and  the  cargo,  in 
that  coin,  being  shown  to  be  worth  a  certain  number  of  dollars : 

SM,  That  the  decree  for  damages  must  be  for  that  number  of  dollars ; 

That  the  interest  must  be  allowed  at  the  rate  of  six  per  cent,  per  annum. 

This  case  came  before  the  court  on  separate  excep- 
tions taken  by  each  of  the  chiimants  of  the  two  vessels 
sued,  to  the  report  of  a  commissioner.  The  libel  was 
filed  i»  rem^  by  the  firm  of  Gordon,  Bruce  &  McAuliff, 
merchante  of  the  city  of  New  York,  as  consignees  of 
certain  barley,  against  the  two  vessels,  to  recover  dam- 
ages for  the  loss  of  the  barley,  caused  by  a  collision 
which  took  i)lace  on  the  Hudson  Eiver  between  Newburgh 
and  Cold  Spring  in  October,  1864,  whereby  a  canal  boat 
on  which  such  barley  was  laden  was  sunk.  The  canal 
boat,  in  tow  of  the  propeller,  was  on  a  voyage  from  Troy 
to  New  York.  The  steamboat  was  bound  up  the  river, 
with  barges  in  tow,  one  of  which  struck  the  canal  boat 
80  as  to  sink  her.  The  barley  was  laden  on  board  of  the 
canal  boat  at  St.  Timothy,  in  Canada.  On  the  hearing, 
the  court  decreed  a  recovery  against  both  of  the  vessels 
Bued,  and  referred  it  to  a  commissioner  to  ascertain  and 
compute  the  amount  of  the  damages  sustained  by  the 
libellants.  The  barley  was  laden  at  St.  Timothy,  Octo- 
ber 7th,  1864.    Other  barley,  consigned  to  the  same  con- 
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signees,  was  laden  at  the  same  place  at  the  same  time  on 
board  of  another  canal  boat,  which  was  in  tow  of  the 
same  propeller  at  the  time  of  the  collision,  and  arrived 
safely  at  New  York,  and  was  sold  there  for  $1.70  in  cur- 
rency per  bushel  of  48  pounds,  about  October  27th,  1864. 
On  this  basis,  the  commissioner  fixed  *the  value  of  the 
barley  lost  at  $1.70  per  bushel,  which,  for  3,480  bushels, 
the  quantity  fixed  by  him,  amounted  to  $5,916.00.  As 
the  price  of  $1.70  per  bushel  at  New  York,  included,  as 
an  element  going  to  make  it  up,  the  usual  commission 
of  2J  per  cent  to  the  consignee,  which  he  would  have 
received  for  selling  the  barley,  and  the  freight  on  the 
barley,  the  commissioner  deducted  from  the  $5,916.00, 
the  sum  of  $147.90,  for  2^  per  cent  commission  on  the 
$5,916.00,  and  also  the  sum  of  $676.51  for  freight,  being 
at  the  rate  of  19^  cents  per  bushel,  that  is,  9  cents  in 
gold  per  bushel,  computing  gold  as  worth  216  per  cent, 
premium  in  currency  at  the  time  of  the  collision,  the  9 
cents  in  gold  per  bushel  being  the  rate  of  freight  which 
the  canal  boat  was  to  receive  for  transporting  the  barley 
from  St.  Timothy  to  New  York.  These  deductions  left 
remaining  the  sum  of  $5,091.59,  on  which  the  commis- 
sioner allowed  interest  to  the  date  of  his  report,  two 
years  and  six  months,  at  the  rate  of  7  per  cent,  per  an- 
num, amounting  to  $889.02.  This  addition  of  interest 
made  a  total  of  $5,980.61,  which  the  commissioner  re- 
ported as  the  damages.  To  this  report  the  claimants  of 
both  of  the  vessels  sued  excepted,  on  the  ground  that 
the  commissioner  erred  in  fixing  the  value  at  $1.70  per 
bushel. 

The  claimants  insisted  that  the  commissioner  should 
not  have  taken  the  value  at  New  York  or  at  the  place  of 
collision,  but  should  have  taken  it  at  the  place  of  ship- 
ment. The  value  at  the  time  and  place  of  shipment  was 
shown  to  have  been  from  67  to  72  J  cents  per  bushel  of 
48  pounds,  in  United  States  gold  coin,  which  was  the 
currency  then  in  circulation  at  such  place,  and  the  cur- 
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rency  in  which  barley  was  then  bought  and  sold  there/ 
The  libellants  insisted  that  the  value  at  the  place  of 
shipment  was  what  the  commissioner  did,  substantially, 
in  fact,  take,'  but  that  he  took  it  in  the  legal  tender  cur- 
rency of  the  United  States,  by  taking  such  currency 
value  at  New  York,  and  deducting  commission  and 
freight  computed  in  the  same  currency.  The  libellants 
also  insisted  that,  as  they  sued  here,  they  were  entitled  to 
have  the  damages  computed  in  the  current  currency  of 
the  United  States,  and  that,  if  such  damages  were  com- 
puted in  gold  and  were  to  be  discharged  in  currency, 
they  would  not  receive  indemnity.  The  claimants  in- 
sisted that  they  were  entitled  to  have  the  damages  com- 
puted at  the  value  of  the  barley  in  the  cuiTency  preva- 
lent at  the  place  of  shipment,  and  that,  as  that  currency 
was  United  States  gold  coin,  and  did  not  require  to  be 
converted  into  such  coin,  as  would  be  the  case  with  any 
other  foreign  currency,  they  were  entitled  to  have  the 
value  in  dollars  so  ascertained  stated  as  the  damages, 
without  reference  to  any  premium  on  gold,  or  to  the  fact 
that  the  claimants  could  discharge  such  damages  in  legal 
tender  currency.  The  claimants  further  insisted  that, 
even  if  the  value  in  New  York  should  be  taken,  it  must 
be  the  value  in  gold,  found  by  reducing  the  currency 
value  stated  by  the  commissioner  to  gold  value  according 
to  the  rate  of  premium  on  gold  which  ruled  at  the  time 
at  New  York.  That  gold  value  they  stated  at  79}  cents 
per  bushel. 

For  libellants,  8.  E.  Lyon. 

For  the  Vaughan,  C.  Van  Santvoord. 
For  the  Telegraph,  jP.  J.  Fithian, 

Blatchford,  J.    The  law  is  well  settled,  that,  in  case 
a  contract  to  deliver  goods  is  broken,  the  party  is  enti- 
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^tled  to  recover  the  full  value  of  the  goods  at  the  place 
of  delivery.  And  such  value  is  to  be  computed  in  the 
currency  prevalent  at  such  place.  This  was  the  rule  ap- 
plied by  Judge  Shipman,  in  the  case  of  The  Patrick 
Henry  (1  Benedicfs  Mep.^  392),  cited  in  this  court  for 
the  libellants.  If,  in  this  case,  the  action  was  on  the 
bill  of  lading  of  the  barley,  for  its  non-delivery  at  New 
York,  the  proper  rate  of  damages  would  be  $1.70  per 
bushel.  But,  in  cases  of  loss  of  cargo  by  collision, 
or  other  tort,  the  rule  is  equally  well  settled,  that 
the  value  of  the  lost  property  at  the  time  and  place  of 
its  shipment  is  the  measure  of  damages.  In  a  case  of 
illegal  capture  as  prize,  where  the  property  is  wholly  lost 
to  its  owner,  the  damages  allowed  are  only  the  prime 
value,  or  invoice  price,  and  interest,  and  no  supposed 
profits  or  allowance  of  damages,  on  the  basis  of  a  calcu- 
lation of  profits  (Murray  v.  The  Oharming  Betsey,  2 
Cranch^  64;  Maley  v.  Shattuck,  3  Cranchy  458;  The 
Schooner  Lively,  1  QaUison,  315,  324  to  327 ;  Del  Col  v. 
Arnold,  3  DaUas,  333 ;  The  Anna  Maria,  2  WheaUm,  327; 
The  Amiable  Nancy,  3  Id.,  546,  560).  The  same  rule  of 
damages  has  been  established  by  the  Supreme  Court  for 
collision  cases.  In  Smith  v.  Condry  (1  Howard^  28),  a 
collision  occurred  in  the  port  of  Liverpool.  The  plaint- 
iff offered  to  prove,  at  the  trial,  that  his  vessel  was  laden 
with  salt,  and  was  so  delayed  in  her  voyage  by  the  col- 
lision, that  the  salt  was  worth  considerably  less  at  her 
port  of  destination,  when  she  arrived  there,  than  it  would 
have  been  worth  if  she  had  not  been  so  delayed,  and 
claimed  to  recover  such  difference  as  damages.  The 
court  excluded  the  evidence,  and  the  Supreme  Court  held 
that  the  evidence  was  properly  excluded,  and  that,  in 
cases  of  loss  by  collision,  the  injured  party  could  not 
recover  for  the  loss  of  probable  profits  at  the  port  of 
destination,  and  that  the  value  of  the  property  at  the 
place  of  its  shipment  was  the  measure  of  compensation. 
That  was  the  rule  adopted  by  this  court  in  the  case  of 
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Adams  v.  The  Ocean  Queen  (before  Judge  Shipman,  No-^ 
yember,  1866),  where  the  commissioner,  in  assessing  the' 
amount  of  damages  caused  to  the  cargo  of  a  vessel  by  a 
collision,  took  as  the  measure  the  price  it  would  have 
brought  at  the  port  of  destination,  instead  of  the  price 
paid  at  the  port  of  shipment.  This  court  held  that  the 
proper  measure  was  the  value  of  the  property  at  the  port 
of  shipment,  with  interest  at  the  rate  of  6  per  cent,  per 
annum,  from  the  time  of  the  collision.  The  Circuit 
Court,  on  appeal  (September,  1867),  affirmed  this  deci- 
sion. As  the  commissioner,  in  the  present  case,  did  not 
adopt,  as  the  measure  of  damages,  the  value  of  the  bar- 
ley at  the  port  of  shipment,  in  the  currency  then  and 
there  prevalent,  the  first  exception  of  the  claimants  to 
his  report  is  allowed.  The  second,  third,  foiurth,  fifth, 
sixth,  seventh  and  eighth  exceptions  of  the  claimants  to 
his  report  necessarily  fall  with  the  allowance  of  their 
first  exception,  and  no  decision  is  necessary  as  to  the 
points  involved  in  those  exceptions.  They  are  neither 
allowed  nor  disallowed,  but  are  ordered  to  be  stricken 
from  the  record. 

The  damages  computed  on  the  principles  above  set 
forth  will  amount  to  a  certain  number  of  dollars  in  the 
money  of  the  United  States,  and  the  decree  will  be  for 
that  number  of -dollars.  The  case  will  stand  the  same  as 
if  the  barley  had  been  shipped  from  England,  in  which 
event  the  value  of  the  barley  there,  in  sterling  money  of 
Great  Britain,  converted  into  the  coined  money  of  the 
United  States,  at  the  commercial  value  of  such  sterling 
money  at  the  time  in  such  coined  money,  would  be  the 
legal  measure  of  damages,  the  only  difference  in  the 
present  case  being,  that,  as  the  currency  prevalent  in 
Canada  is  the  coined  money  of  the  United  States,  it  does 
not  require  to  be  converted  into  such  coined  money. 
The  rule  is  the  same  as  if  the  action  were  one  for  the 
breach  of  a  contract  to  deliver  the  like  quantity  of  bar- 
ley at  a  foreign  port,  whether  in  England  or  in  Canada^, 
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or  for  the  breach  of  a  contract  for  the  payment  of  money, 
made  abroad  and  to  be  performed  abroad,  in  a  foreign 
currency.  In  a  case  of  the  latter  description,  this  court 
has  held  that  the  proper  rule  of  damages  is  the  commer- 
cial value  of  the  foreign  money  in  the  coined  money  of 
the  United  States,  without  any  allowance  for  any  pre- 
mium on  such  coined  money  (The  Blohm,  1  BenedicfPs 
Bep.,  228).  The  fact  that,  under  the  Act  of  Feb- 
ruary 25th,  1863  (12  U.  S.  Stat,  at  La/rge,  345),  the 
debtor  can  discharge  a  judgment  entered  for  the  amount 
of  damages  so  ascertained  by  paying  it  in  the  United 
States  notes  or  legal  tender  currency,  without  any  allow- 
ance for  any  depreciation  in  the  value  of  such  currency 
or  notes,  cannot  afiect  the  question  as  to  the  proper 
measure  of  damages,  or  the  proper  mode  of  computing 
them.  A  debt  contracted  in  the  United  States  before 
such  notes  were  made  a  legal  tender,  and  payable  in  the 
United  States,  can  be  discharged  by  such  notes,  dollar 
for  dollar,  according  to  the  tenor  of  the  contract.  Such 
is  the  law,  and  the  privilege  of  so  discharging  any  judg- 
ment which  maybe  entered  in  this  case  for  damages 
computed  on  the  principles  herein  set  forth,  is  one  which 
the  debtor  is  entitled  to  as  an  incident  of  the  bringing 
of  the  suit  in  this  forum.  The  creditor,  if  he  comes 
into  this  jurisdiction  to  bring  his  suit,  must  accept  the 
the  right  to  sue  with  the  incident. 

The  ninth  exception  of  the  claimants  must  be  allowed, 
as  the  proper  rate  of  interest  was  six  per  cent,  per  an- 
num, and  not  seven. 

An  order  must  be  entered  disposing  of  the  exceptions 
as  above  stated,  and  referring  the  case  back  to  the  com- 
missioner to  ascertain  the  damages  on  the  principles 
above  set  forth,  and  report  the  same  to  the  court. 
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m  THE  MATTEE  OF  JAMBS  D.  EAT,  A  BAISTK- 

EtJPT. 

Statute  of  Limitations. — Examination  of  Bankrupt. 

A  debt,  to  be  barred  by  limitation  so  as  not  to  be  provable  in  Bankruptcy,  as  not 
not  being  "  dae  and  payable  "  according  to  the  nineteenth  section  of  the  Bank, 
raptcy  Act,  most  be  shown  to  be  barred  throughout  the  limits  of  the  United 
State& 

Before  a  creditor  oan,  under  the  twenty-sixth  section  of  that  Act,  apply  for  an 
order  to  examine  the  bankrupt,  he  must  prove  his  claim ;  but,  under  the  twenty 
second  section,  a  creditor  who  has  tendered  proof  of  a  debt,  which  has  not  been 
allowed,  may  also  apply  for  such  eicamination. 

In  this  capse,  upon  the  day  appointed  by  the  register, 
on  the  application  of  Wheeler,  Madden  &  Olemson,  cred- 
itors, for  the  examination  of  the  bankrupt  and  his  wife 
and  other  witnesses,  under  section  twenty-six  of  the 
Bankruptcy  Act,  the  bankrupt  objected  to  the  examina- 
tion, on  the  ground  that  the  claim  of  those  creditors  was 
barred  by  the  statute  of  limitations  of  the  State  of  New 
York,  and,  in  support  of  such  objection,  the  bankrupt 
put  in  before  the  register  an  affidavit  and  plea,  for  the 
purpose  of  availing  himself  of  the  plea  and  defence  of 
such  statute.  The  facts  were  conceded  by  the  creditors 
to  be  correctly  set  forth  in  the  affidavit.  The  affidavit, 
which  was  made  by  the  bankrupt,  stated,  that  the  claim 
of  the  creditors  was  fQed  with  the  assignee  December 
7th,  1867,  the  assignee  having  been  appointed  September 
12th,  1867 ;  that  such  claim  was  founded  upon  a  note 
made  by  the  bankrupt  and  another  person,  as  copartners, 
dated  at  New  York,  May  1st,  1860,  for  $747.14,  payable 
in  eight  months  after  date,  and  upon  a  balance  of  ac- 
count against  said  copartnership  amounting  to  $1,197.38, 
for  merchandise  purchased  by  it  from  said  creditors  prior 
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to  October,  1860 ;  that  the  debtors  and  the  creditors  were 
all  of  them  citizens  of,  and  all  of  them  resided  within, 
the  Stat^  of  New  York  at  the  time  such  indebtedness 
arose  or  was  contracted,  and  have  thence  continued  and 
now  are  citizens  of,  and  residents  within,  said  State ; 
that  the  cre<lit  on  said  indebtedness  expired,  and  the 
entire  claim  became  due  and  payable,  and  so  remained 
for  more  than  six  years  before  the  filing  of  the  original 
petition  of  the  bankrui)t  herein ;  that  any  right  or  cause 
of  action  accruing  thereon  against  said  coiiartnership  or 
said  bankrupt,  did  not  accrue  within  six  years  next  be- 
fore the  filing  of  said  petition ;  that,  by  reason  thereof, 
the  said  claim  is  barred  by  the  statute  of  limitations  of 
the  State  of  New  York ;  that  the  said  note  was  made 
and  delivered  at  New  York,  and  was  payable  there,  and 
the  said  merchandise  was  x)nrchased  there,  and  the  claim 
of  said  creditors  was  contracted  there  ;  that,  by  reason 
of  said  matters,  the  bankrupt  took  objection  to  all  pro- 
ceedings by  said  creditors  or  on  their  behalf  in  this  mat- 
ter, and  made  the  affidavit  and  interposed  the  plea  of 
said  statute  for  the  purpose  of  availing  himself  of  such 
objection  and  of  said  statute  as  a  defence  and  bar  to  said 
claim,  or  to  its  allowance  as  a  claim,  against  his  estate, 
and  as  a  bar  to  the  right  of  said  creditors  to  have  such 
examination ;  and  that  the  bankrupt  had  in  no  way  or 
maimer  waived  said  objection.  On  the  foregoing  facts, 
and  on  the  request  of  the  parties,  the  register  certified 
to  the  District  Judge,  for  his  opinion  thereon,  the  follow- 
ing question :  Has  a  creditor  who  has  proved  his  debt, 
but  whose  debt  is  barred  by  the  statute  of  limitations  of 
the  State  of  New  York,  as  set  forth  in  said  affidavit  and 
plea,  a  right  to  examine  the  bankrupt,  under  section 
twenty-six  of  the  Bankruptcy  Act. 

Blatohfobd,  J.  At  the  request  of  the  parties,  made 
through  the  register,  the  court  consented  to  receive  writ- 
ten briefs  on  the  question  certified  in  this  case.    A  brief 
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has  been  famished  on  the  part  of  the  bankrupt,  but  none 
on  the  part  of  the  creditors.  The  questions  discussed  on 
the  part,  of  the  bankrupt  are,  whether  the  bankrupt  is  es- 
topped from  availing  himself  of  the  statute  of  limitations 
by  reason  of  his  having  set  forth  the  claim  of  the  creditors 
in  the  schedule  of  creditors  annexed  to  his  petition ; 
whether  the  bar  created  by  the  statute  of  New  York  can- 
not operate  as  a  complete  bar  to  the  debt,  unless  it  be 
also  shown  that  the  debt  would  be  barred  in  all  the 
States  of  the  Union ;  and  whether,  this  being  a  proceed- 
ing for  the  relief  of  the  debtor,  and  the  discharge  he  pe- 
titions for  being  a  matter  of  concession  and  favor,  he 
cannot  interpose  a  technical  defence  or  objection,  or  one 
that  does  not  go  to  the  equities  between  the  parties. 

It  is  argued,  on  the  part  of  the  bankrupt,  that  the 
placing  by  him  of  the  debt  upon  the  schedule  to  his  peti- 
tion is  not  a  promise  to  pay  the  debt,  or  an  admission  of 
a  willingness  to  pay  it,  or  an  admission  that  it  is  due,  or 
an  acknowledgment  or  recognition  of  its  existence,  or  of 
an  existing  liability  to  pay  it,  from  which  a  new  promise 
may  be  inferred,  the  fact  that  the  debt  is  named  in  a 
proceeding,  the  sole  purpose  of  which  is  to  obtain  a  dis- 
charge from  all  liability  on  the  debt,  being  a  circum- 
stance calculated  to  repel  the  presumption  of  an  intent 
or  promise  to  pay  the  debt ;  that,  under  the  facts  in  re- 
gard to  this  debt,  the  creditors  cannot  claim  the  benefit 
of  the  statute  of  limitations  of  any  other  State  than  Kew 
York ;  and  that  the  right  to  a  discharge  on  complying 
with  the  law  is  a  legal  right.  The  question  certified  is 
treated  by  the  argument  on  the  part  of  the  bankrui>t  as 
identical  with  the  question  whether  the  claim  in  this  case 
is  provable  under  the  Bankruptcy  Act. 

The  twenty-sixth  section  provides,  that  the  court  may, 
on  the  application  of  "any  creditor,"  require  the  bank- 
rupt to  submit  to  an  examination  upon,  among  other 
things,  all  debts  claimed  from  him,  and  all  matters  con- 
cerning his  property  and  estate.    The  twenty-second 
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section  provides,  that  the  court  may,  on  the  application 
of  **  any  creditor,"  "  examine  upon  oath  the  bankrupt,  or 
any  person  tendering,  or  who  has  made  proof  of  claims, 
and  may  summon  any  person  capable  of  giving  evidence 
concerning  such  proof,  or  concerning  the  debt  sought  to 
be  proved,  and  shall  reject  all  claims  not  duly  proved,  or 
where  the  proof  shows  the  claim  to  be  founded  in  fraud, 
illegality,  or  mistake."  Before  a  creditor  can,  under 
section  twenty-six,  apply  for  an  order  to  examine  the 
bankrupt  he  must  prove  his  claim.  The  words,  "any 
creditor,"  in  that  section  mean  any  creditor  who  has 
proved  his  claim.  It  is  true,  that  the  examination  under 
that  section  may  extend  to  an  examination  concemiug 
the  claim  itself.  But  an  examination  of  the  bankrupt, 
when  desired,  in  regard  to  a  claim  proved  or  sought  to 
be  proved,  can  take  place  under  the  twenty-second  sec- 
tion ;  and  the  words,  "  any  creditor,"  in  the  last  clause 
of  that  section,  must,  from  the  language  of  the  whole 
section,  be  held  to  mean  not  only  a  creditor  who  has 
proved  his  debt,  but  a  creditor  who  has  tendered  proof 
of  a  debt  which  has  not  yet  been  allowed,  so  as  to  author- 
ize the  latter,  as  well  as  the  former,  to  apply  for  an 
examination  under  the  twenty-second  section.  The 
order  for  the  examination  in  the  present  case  is  stated 
to  have  been  made  under  the  twenty-sixth  section,  and  I 
must  intend  that  it  was  not  to  be  merely  an  examination 
in  reference  to  the  debt  claimed  by  these  creditors.  As 
their  debt  had  been  proved,  they  had  a  right,  under  sec- 
tion twenty-six,  to  apply  for  the  order.  The  debt  being 
proved,  and  the  order  being  made,  the  creditors  have  a 
right  to  proceed  with  the  examination. 

The  twenty-third  section  requires  the  court  to  allow 
all  debts  duly  proved.  But,  under  the  ijrovision  in  the 
twenty-second  section,  before  quoted,  the  court  is  re- 
quired to  reject  all  claims  not  duly  proved,  or  where  the 
proof  shows  the  claim  to  be  founded  in  fraud,  illegality, 
or  mistake.    The  claim  of  these  creditors  must  stand  as 
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proved  until  it  is  rejected,  either  as  not  having  been  duly 
proved  or  as  having  been  founded  in  illegality  or  mis- 
take. If  the  bankrupt  desires  to  have  the  claim  rejected 
for  any  such  reason,  he  must  apply  to  tibie  court  by  peti- 
tion, and  a  reference  will  be  ordered  under  section 
thirty-eight,  to  make  the  examination  provided  for  by 
section  twenty-two. 

I  might  content  myself  with  answering  the  question 
certified,  by  saying  that  a  creditor  who  has  proved  his 
debt  has  a  right  to  examine  the  bankrupt  under  section 
twenty-six  of  the  Act,  although  his  debt  may  appear  to 
be  barred  under  the  circumstances  set  forth  in  this  case. 
But  what  is  really  desired  by  the  parties  is  a  decision 
whether  the  debt  in  this  case  is  one  which  ought  to  be 
rejected  as  being  barred  by  the  statute  of  limitations  of 
New  York. 

The  Bankruptcy  Act  is  silent  as  to  the  operation  of 
any  statute  of  limitation.  The  nineteenth  section  pro- 
vides, that  '^all  debts  due  and  payable  from  the  bankrupt 
at  the  time  of  the  adjudication  of  bankruptcy,"  may  be 
proved  against  his  estate.  This  language  is  brodd 
enough,  on  its  face,  to  include  all  debts,  no  matter  of 
how  long  standing.  I  have  not  met  with  any  decision 
under  any  former  Bankruptcy  Act  of  the  United  States 
on  the  question  presented.  But  in  England  it  has  always 
been  held,  under  the  bankruptcy  law,  that  a  debt  which 
cannot  be  recovered  in  an  action,  against  a  plea  of  the 
statute  of  limitations,  cannot  be  proved  in  bankruptcy 
{Ex  parte  Dewdney,  15  Vesey^  479 ;  Be  Olendining,  9  Irish 
Eq.  jB.,  new  series,  287).  And  in  England  a  dividend  paid 
on  such  a  debt  was  ordered  to  be  repaid  (Ex  pa/rte 
Dewdney,  vM  supra).  The  principle  involved  is,  that  the 
debtor  is  under  no  obligation  to  pay  such  a  debt,  and 
that,  therefore,  it  cannot  be  said  to  be  ''due  and  pay- 
able." The  rule  in  England  continues  to  be  the  same, 
and  the  ground  on  which  it  is  put  by  elementary  writers 
is,  that  the  bankrupt  has  no  option  as  to  defending  or 
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not  defending  a  claim  against  his  estate  in  bankruptcy, 
save  through  the  action  of  the  assignee,  and  the  assignee 
is  bound,  in  the  interest  of  the  body  of  creditors,  to  set 
up  any  legal  defence  which  the  bankrupt  could  have  set 
up  if  he  were  not  bankrupt  (1  ArchboUPs  Law  of  Bankr 
ruptcy^  by  Gfriffith  <6  Holmes^  edition  of  1867,  p.  533 ;  2 
Doria  <&  Macraffs  Law  and  Practiee  of  Bankruptcy^  p.  787). 
I  think  that  is  the  proper  rule,  and  that,  under  section 
nineteen  of  the  Bankruptcy  Act,  no  debt  can  be  <5on- 
sidered  "due  and  payable"  which  is  barred  by  limita- 
tion, and  that  a  debt  so  barred  cannot  be  proved  in  bank- 
ruptcy. * 

Is  the  debt  in  the  present  case  so  barred  ?  The  Code 
of  Procedure  of  New  York  provides  {sections  74,  91),  that 
a  civil  action  on  causes  of  action  such  as  those  in  this 
case,  can  only  be  commenced  within  six  years  after  the 
causes  of  action  accrued,  but  that  the  objection  that  the 
action  was  not  commenced  within  the  time  limited  can 
only  be  taken  by  answer.  The  whole  scope  of  the  stat- 
ute is  one  affecting  the  remedy  merely,  and  not  the  con- 
tract. A  complaint  setting  out  a  cause  of  action  which 
appears  to  have  accrued  more  than  six  years  before  the 
action  was  commenced,  is  not  objectionable  on  its  face 
or  open  to  a  demurrer.  The  defence  of  the  limitation 
must  be  set  up  by  answer.  If  it  is  not  so  set  up,  it  is 
waived.  Now,  the  distinction  between  a  law  which 
affects  the  rights  and  merits  of  a  contract,  and  extin- 
guishes it  and  makes  it  null  and  void  as  the  result  of  a 
prescription  or  limitation,  and  a  law  which  does  no  more 
than  limit  the  time  within  which  an  action  must  be 
brought  upon  the  contract  in  the  courts  of  the  country 
which  enacts  the  law,  is  well  settled.  A  law  of  the  lat- 
ter description  is  wholly  conlBoied  to  the  country  enact- 
ing it.  A  law  of  the  former  description  may,  under  cer- 
tain circmnstances,  so  affect  the  contract  and  its  con- 
struction as  to  be  capable  of  being  invoked  as  a  bar  to 
an  action  on  it  in  another  country  (Huber  v.  Steiner,  2 
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Bingham's  N  C,  202;  Story's  Conflict  of  Laws,  §  582). 
The  statute  of  limitations  of  New  York  goes  exclusively 
to  the  remedy  in  the  courts  of  New  York,  and  could 
never  be  invoked  as  a  bar  to  an  action  in  another  State 
on  the  contracts  in  question  in  this  case.  This  principle 
is  sought  by  the  creditors  in  this  case  to  be  applied  to 
their  claim,  and  they  insist,  that,  as  they  would  have  a 
right,  notwithstanding  anything  found  in  the  law  of  New 
York,  to  sue  the  bankrupt  on  their  claim  if  they  find  him 
within  the  jurisdiction  of  another  State,  they  ought  not 
to  be  deprived  of  the  privilege  of  proving  their  claim  in 
bankruptcy  under  a  law  of  the  United  States,  whose 
operation  is  co-extensive  with  the  limits  of  the  United 
States,  unless  it  is  shown  that  the  claim  is  barred 
throughout  the  limits  of  the  United  States.  The  Eng- 
lish bankruptcy  law  is  co-extensive,  as  to  territorial  oper- 
ation, with  the  English  statute  of  limitations.  The  Bank- 
ruptcy Act  of  the  United  States  operates  in  all  the  States 
as  well  as  in  New  York.  Under  these  circumstances,  I 
think,  that  a  debt,  to  be  barred  by  limitation,  so  as  not 
to  be  provable  under  the  Bankruptcy  Act,  as  not  being 
"due  and  payable,"  must  be  shown  to  be  so  barred 
throughout  the  limits  of  the  United  States.  I  am  the 
less  reluctant  to  hold  this  view,  because  a  contrary  rule 
would  have  an  efibct  which  the  counsel  for  the  bankrupt 
in  this  case  seems  to  have  entirely  overlooked.  By  sec- 
tion thirty-two  of  the  Bankruptcy  Act,  a  discharge  under 
it  discharges  the  bankrupt  from  all  debts  and  claims 
which  are  by  the  Act  made  provable  against  his  estate 
(except  such  as  are  excepted  by  section  thirty-three) ; 
and,  by  section  thirty-four,  it  is  declared,  that  the  dis- 
charge shall,  with  such  exception,  release  the  bankrupt 
''from  all  debts,  claims,  liabilities  and  demands  which 
were  or  might  have  been  proved  against  his  estate  in 
bankruptcy."  If  it  be  held  that  the  debt  in  this  case 
cannot  be  proved  against  the  estate,  it  will  not  be  dis- 
charged, and  it  will  stand  against  the  bankrupt.    If  he 
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shall  hereafter  be  sued  on  it  in  another  State,  the  dis- 
charge in  bankruptcy  will  be  no  defence  to  such  suit,  if 
it  appears  that,  on  a  direct  adjudication,  the  creditors 
were  refused  permission,  by  the  court  in  bankruptcy,  to 
prove  their  claim,  on  the  ground  that  it  was  not  provable 
because  it  was  barred  by  the  statute  of  limitations  of 
New  York,  and  that  statute  will  be  no  defence  to  such 
suit.  The  effect  of  applying,  in  this  case,  the  views  con- 
tended for  on  the  part  of  the  bankrupt,  would  be  very 
disastrous  to  his  interests.  The  schedules  to  his  petition 
disclose  the  names  of  324  creditors,  whose  aggregate 
debts,  a6  set  forth  therein,  amount  to  over  $120,000.  Of 
these  creditors,  235  are  set  down  as  residing  in  the  State 
of  New  York.  Of  the  entire  amount  of  debts,  some 
$30,000  have  been  put  into  the  shape  of  judgments.  The 
rest  appear  to  have  been  all  of  them  past  due  for  more 
than  six  years  at  the  time  the  petition  in  bankruptcy  was 
fQed,  and  to  be  simple  contract  debts.  The  same  rule 
that  would  exclude  the  debt  in  question  here  from  being 
provable,  would  exclude  others,  iirobably  the  debts  of  all 
the  235  creditors  who  reside  in  New  York,  possibly  the 
debts  of  all  the  324,  except  those  in  judgment.  Thus  the 
bankrupt  would,  by  his  discharge,  secure  a  discharge  from 
but  a  meagre  fraction  of  his  debts.  In  the  present  case, 
10  debts  have  been  proved,  amounting,  in  the  aggregate, 
including  the  debt  in  question  here,  which  is  proved  at 
$2,897.29,  to  a  little  over  $13,500.  These  debts  are  all  of 
them  in  the  same  category.  They  are  simple  contract 
debt«,  not  in  judgment,  and  were  all  of  them  due  and 
payable  more  than  six  years  before  the  filing  of  the  peti- 
tion in  bankruptcy  in  this  case.  If  they  should  be  held 
to  be  not  provable  against  the  estate  of  the  bankrupt 
because  they  were  barred  by  the  statute  of  limitations 
of  the  State  of  New  York  at  the  time  such  petition  was 
filed,  and  yet  should  be  held,  under  section  thirty-four  of 
the  Act,  to  be  discharged  by  a  discharge  in  this  case, 
because  they  were  in  fact  proved  against  the  estate,  and 
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all  the  other  unproved  simple  contract  debts  should  be 
held  not  to  be  discharged  because  they  were  not  proved, 
and  because,  having  been  due  and  payable  for  more  than 
six  years  before  the  fQing  of  such  petition^  they  were  not 
provable,  the  result  would  be  that  the  debts  in  judgment, 
amounting  to  $30,000,  and  the  debts  proved,  amounting 
to  113,500,  would  be  discharged,  while  the  remainder  of 
the  debts,  amounting  to  nearly  $80,000,  would  be  unaf- 
fected by  the  discharge.  This  is  certaioly  a  result  which 
the  bankrupt  cannot  be  supposed  to  be  aiming  at  by  his 
proceedings  in  bankruptcy,  or  by  taking  the  objection 
that  the  debt  in  question  here  is  not  provable  against 
his  estate.  And  yet  it  is  a  result  which  must  inevitably 
follow,  if  the  views  urged  on  his  behalf  are  sound.  I  do 
not  think  that  any  interpretation  of  the  Act  ought  to  be 
admitted  which  can  work  out  any  such  result,  if  any 
other  interpretation  is  fairly  to  be  deduced  from  its  pro- 
visions. It  is  not  to  be  presumed  that  a  beneficent  stat- 
ute like  this,  which  was  designed  to  restore  to  the  pur- 
suits of  trade  and  business,  for  the  benefit  of  the  whole 
country,  energies  which  have  been  crippled  by  misfor- 
tune, is  so  hampered  in  its  operation  as  not  to  extend  to 
the  discharging  of  a  simple  contract  debt  which  has  been 
past  due  for  more  than  six  years.  The  provision  in  sec- 
tion nineteen,  that ''  all  debts  due  and  payable  from  the 
bankrupt"  may  be  proved,  is  broad  enough  to  include 
all  debts,  no  matter  how  old,  for  the  recovery  of  which, 
but  for  a  discharge  under  the  Act,  the  bankrupt  can  be 
sued  anywhere  within  the  territory  where  the  discharge 
will  operate ;  and  no  provision  is  found  in  the  Act  which 
destroys  the  provability  of  a  debt  because  it  is  barred  by 
the  statute  of  limitations  of  one  State. 

These  views  dispose  of  the  question  presented  in  the 
certificate  from  the  register,  without  the  necessity  of  de- 
ciding on  any  of  the  other  points  raised.  But  I  ought 
to  say,  that  I  am  not  satisfied,  that  the  setting  forth  of  a 
debt  in  a  schedule  to  a  voluntary  petition  in  bankruptcy, 
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can  have  the  effect  of  destroying  a  bar  which  has  come 
into  operation  in  regard  to  the  debt  by  virtue  of  a  stat- 
ute of  limitations. 


DECEMBER,  1867. 

m  THE  MATTEE  OP  WILLIAM  B.  TOWNSEXD, 

A  BANKRUPT. 

NoTiOK    OF  Mestinob  OF  Creditorb. — ^Certificats  of  Service    bt 

THE  Clerk. 

Where  the  clerk  of  the  bankruptcy  court  certifies,  in  due  form,  under  the  seal  of 
the  court,  that  copies  of  a  notice  for  a  meeting  of  creditors,  "  were  duly  mailed 
to  each  creditor  "  that  is  sufficient  evidence  of  what  is  so  stated,  even  thougli 
it  is  made  to  appear  that  a  notice  was  mailed  by  the  clerk  to  one  of  the  creii- 
itors,  naming  a  dififerent  day  from  the  day  fixed. 

In  this  case,  the  meeting  of  the  creditors  to  show 
cause  was  fixed  for  December  27th,  1867,  by  an  order 
dated  December  2d,  1867.  The  solicitor  of  the  bank- 
rupt appeared  before  the  register  at  that  time,  and 
produced  a  notice  which  had  been  served  by  the  clerk 
upon  one  of  the  creditors  who  had  proved  his  debt,  in 
which  the  day  of  the  meeting  was  stated  to  be 
December  2d,  and  moved  for  an  order  fixing  the  meeting 
at  a  future  day. 

The  register  decided  that,  as  the  clerk  of  the  court, 
under  the  seal  of  the  court,  had  certified,  in  due  form, 
that  copies  of  a  notice  annexed  to  the  certificate,  in 
which  notice  the  day  of  meeting  was  correctly  stated, 
**  were  duly  mailed  to  each  creditor,"  that  certificate 
was  conclusive.  But,  at  the  bankrupt's  request,  he  cer- 
tified the  question  to  the  court. 

Blatchtord,  J.  The  certificate  of  the  clerk  to  the 
effect  stated  is  sufScient  evidence  of  what  is  so  stated. 
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TWENTY-EIGHT  OASES,   MAEKED  M.  &  B., 

CONTAINING  WINE. 

Ebybnub  Laws. — ^Reappraisembkt. — Evidence. 

Revenne  laws  are  not  penal  in  the  sense  that  requires  them  to  be  construed  with 
great  strictness  in  favor  of  defendants. 

There  cannot  be  a  reappraisement,  ou  appeal,  of  imported  goods,  unless  there  has 
been  an  entry  of  the  goods. 

Therefore,  where,  on  the  trial  of  an  action  to  forfeit  g^oods  for  alleged  undervalua- 
tion, no  invoice  or  entry  of  the  goods  was  proved,  but  it  appeared  that  papers 
purporting  to  be  an  invoice  and  entry  had  been  in  the  possession  of  the  District 
Attorney,  but  had  disappeared,  and  it  also  appeared  that  the  goods  had  been 
appraised  at  the  Custom  House,  but  the  papers  on  such  appraisement  had  also 
^sappeared,  and  that  an  appeal  was  taken  from  that  appraisement,  on  which 
appeal  a  reappraisement  was  had,  the  papers  on  which  were  proved  : 

Eeld^  That  it  was  not  error  for  the  court  to  tell  the  jury  that  they  had  a  right 
to  presume,  from  the  evidence,  that  there  was  an  entry  of  the  goods. 

This  was  a  motion  for  a  new  trial  on  the  ground  of 
alleged  misdirection  by  the  court  to  the  jury.  The  case 
was  a  libel  of  information  on  a  seizure  for  fraudulent  un- 
dervaluation in  the  invoice  of  twenty-eight  casks  of  wine, 
imported  in  the  ship  Emma,  from  Botterdam.  No  entry 
or  invoice  was  put  in  evidence.  It  appeared  that  two 
papers,  purporting  to  be  an  entry  and  an  invoice  in  the 
case,  had  been  in  the  possession  of  the  District  Attorney, 
but  had  disappeared,  and,  on  proper  search,  could  not  be 
found  either  in  his  office  or  in  the  Custom  House.  It 
also  appeared,  that  an  appraisement  of  the  wine,  in  the 
usual  manner,  had  been  made  in  the  Custom  House,  but 
that  the  papers  on  such  appraisement  had  also  disap- 
peared, and  could  not  be  found.  An  appeal  was  taken 
from  that  appraisement,  and  a  reappraisement  was  made 
by  the  general  appraiser  and  a  merchant  appraiser, 
January  10th,  1866,  with  the  aid  of  experts  as  witnesses. 


62  U.  8.  DISTRICT  COURT  REPORTS. 

In  the  Matter  of  WillUm  £.  Townsend,  a  Bankrapi. 

can  have  the  effect  of  destroying  a  bar  which  has  come 
into  operation  in  regard  to  the  debt  by  virtue  of  a  stat- 
ute of  limitations. 


DECEMBER,  1867. 

ly  TUB  MATTEE  OF  WILLIAM  B.  TOWNSEXD, 

A  BANKRUPT. 

Notice   of  Meetinob  of  Creditors. — Cbrtifioate  op  Sertioe   by 

THE  Clerk. 

Where  the  clerk  of  the  bankruptcy  court  oertifiee,  in  due  form,  under  the  seal  of 
the  court,  that  copies  of  a  notice  for  a  meeting  of  creditors,  "  were  duly  nuuled 
to  each  creditor,"  that  is  sufficient  eyidenoe  of  what  is  so  stated,  CTen  though 
it  is  made  to  appear  that  a  notice  was  mailed  by  the  clerk  to  one  of  the  cred- 
itors, naming  a  different  day  from  the  day  fixed. 

In  this  case,  the  meeting  of  the  creditors  to  show 
cause  was  fixed  for  December  27th,  1867,  by  an  order 
dated  December  2d,  1867.  The  solicitor  of  the  bank- 
rupt appeared  before  the  register  at  that  time,  and 
produced  a  notice  which  had  been  served  by  the  clerk 
upon  one  of  the  creditors  who  had  proved  his  debt,  in 
which  the  day  of  the  meeting  was  stated  to  be 
December  2d,  and  moved  for  an  order  fixing  the  meeting 
at  a  future  day. 

The  register  decided  that,  as  the  clerk  of  the  court, 
under  the  seal  of  the  court,  had  certified,  in  due  form, 
that  copies  of  a  notice  annexed  to  the  certificate,  in 
which  notice  the  day  of  meeting  was  correctly  stated, 
"were  duly  mailed  to  each  creditor,"  that  certificate 
was  conclusive.  But,  at  the  bankrupt's  request,  he  cer- 
tified the  question  to  the  court. 

Blatckpord,  J.  The  certificate  of  the  clerk  to  the 
effect  stated  is  sufScient  evidence  of  what  is  so  stated. 
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CONTAINING  WINE. 

Beybkxtx  Laws. — Bbappraisembnt. — ^Evidence. 

Revenue  laws  are  not  penal  in  the  sense  that  requires  them  to  he  construed  with 
great  strictness  in  &Tor  of  defendants. 

There  cannot  he  a  reappraisement,  ou  appeal,  of  imported  goods,  unless  there  has 
heen  an  entry  of  the  goods. 

Therefore,  where,  on  the  trial  of  an  action  to  forfeit  goods  for  alleged  undervalua- 
tion, no  invoice  or  entry  of  the  goods  was  proved,  but  it  appeared  that  papers 
purporting  to  be  an  invoice  and  entry  had  been  in  the  possession  of  the  District 
Attorney,  but  had  disappeared,  and  it  also  appeared  that  the  goods  had  been 
appraised  at  the  Custom  House,  but  the  papers  on  such  appraisement  had  also 
disappeared,  and  that  an  appeal  was  taken  from  that  appraisement,  on  which 
appeal  a  reappraisement  was  had,  the  papers  on  which  were  proved  : 

Eeid,  That  it  was  not  error  for  the  court  to  tell  the  jury  that  they  had  a  right 
to  presume,  from  the  evidence,  that  there  was  an  entry  of  the  goods. 

This  was  a  motion  for  a  new  trial  on  the  ground  of 
alleged  misdirection  by  the  court  to  the  jury.  The  case 
was  a  libel  of  information  on  a  seizure  for  fraudulent  un- 
dervaluation in  the  invoice  of  twenty-eight  casks  of  wine, 
imported  in  the  ship  Emma,  from  Botterdam.  No  entry 
or  invoice  was  put  in  evidence.  It  appeared  that  two 
papers,  purporting  to  be  an  entry  and  an  invoice  in  the 
case,  had  been  in  the  possession  of  the  District  Attorney, 
but  had  disappeared,  and,  on  proper  search,  could  not  be 
found  either  in  his  office  or  in  the  Custom  House.  It 
also  appeared,  that  an  appraisement  of  the  wine,  in  the 
usual  manner,  had  been  made  in  the  Custom  House,  but 
that  the  papers  on  such  appraisement  had  also  disap- 
peared, and  could  not  be  found.  An  appeal  was  taken 
from  that  appraisement,  and  a  reappraisement  was  made 
by  the  general  appraiser  and  a  merchant  appraiser, 
January  10th,  1865,  with  the  aid  of  experts  as  witnesses. 
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The  official  papers  on  such  reappraisement  were  put  in 
evidence.  The  invoice  value  was  1,870.66  florins,  the  ap- 
praised value  2,364.07  florins,  and  the  reappraised  value 
2,282.27  florins.  The  chief  clerk  in  the  general  apprais- 
er's office  testified,  that  he  made  up  such  official  reap- 
praisement papers  from  the  original  invoice  which  he 
had  before  him  at  the  time,  and  that  such  invoice  came 
tohimas'apartof  the  papers  on  the  appeal  from  the 
appraisement.  One  of  the  claimants  testified,  that  the 
claimants  Meyer  &  Baer  received  the  wine  and  unloaded 
it  and  put  it  in  their  cellar ;  that  he  visited  the  Custom 
House  in  relation  to  the  wine';  'and  that  he  presumed  it 
was  entered  at  the  Custom  House,  although  he  was  on 
his  way  from  Europe  when  the  wine  arrived. 

The  forfeiture  of  the  goods  was  claimed  under  the 
sixty-sixth  section  of  the  Act  of  March  2d,  1799  (1  TI.  8. 
Stat,  at  Largej  677),  the  fourth  section  of  the  Act  of 
May  28th,  1830  (4  Id.,  410),  and  the  first  section  of  the  Act 
of  March  3d,  1863  (12  Id.,  738).  The  sixty-sixth  section  of 
the  Act  of  March  2d,  1799,  provides  for  the  forfeiture  of 
goods  entered  on  a  fraudulent  invoice,  and  makes  an  entry 
a  prerequisite  to  a  forfeiture.  The  fourth  section  of  the 
Act  of  May  28th,  1830,  is  to  the  same  effect  in  substance. 
The  first  section  of  the  Act  of  March  3d,  1863,  provides 
for  the  forfeiture  of  goods  entered  or  attempted  to  be 
entered  by  means  of  any  falee  or  fraudulent  paper. 
Therefore,  in  the  present  case,  it  was  necessary  there 
should  have  been  an  entry,  or  an  attempt  at  an  entry,  of 
the  goods. 

The  court  charged  the  jury  that  they  had  a  right, ' 
from  the  evidence,  to  presume  that  there  was  an  entry, 
although  there  was  no  direct  evidence  of  one.  The  jury 
found  a  verdict  for  the  Government,  condemning  the 
goods,  and  the  claimants  now  moved  for  a  new  trial,  on 
the  ground  that  the  court  erred  in  such  instruction  in 
regard  to  the  entry. 
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For  the  United  States,  B.  K.  Phelps. 
For  claimants,  M.  Y.  B.  Wilcoxson. 

Blatchtord,  J.  By  the  revenne  laws,  it  is  necessary 
that  an  invoice  should  be  presented  to  the  collector  at 
the  time  of  entry.  In  this  case,  an  invoice  was  found  in 
the  possession  of  the  Custom  House,  and,  although  it 
was  not  produced,  its  loss  and  contents  were  proved. 
The  fact  that  the  officials  had  an  invoice  of  the  goods 
might  not,  of  itself  have  been  sufficient  evidence  on 
which  to  presume  an  entry,  even  though  an  appraise* 
ment  of  the  goods  had  been  shown.  For  an  appraise- 
ment may  be  had  as  well  of  goods  which  are  not  entered 
or  invoiced,  as  of  those  which  are.  But  no  reappraise- 
ment  on  appeal  can  take  place  unless  there  is  a  previous 
entry,  followed  by  an  appraisement.  The  fact  of  reap- 
praisement  is,  therefore,  prima  facie  evidence  of  an  entry, 
sufficient  to  throw  the  burden  of  proof  on  the  claimant 
to  show  that  there  was  no  entry,  and  to  warrant  the  jury 
in  jSnding  in  favor  of  the  presumption  that  there  was  an 
entry,  if  no  opposing  evidence  is  offered  (1  Oreenleaf^s 
Evidence^  §§  33,  34).  The  officers  of  the  customs  would 
have  failed  in  their  duty  if  they  had  allowed  a  reap- 
praisement,  on  an  appeal  by  the  importer,  unless  he  had 
previously  made  an  entry  of  the  goods.  It  is  a  pre- 
sumption of  law,  that  all  public  officers  perform  their 
prox)er  official  duties  until  the  contrary  is  proved ;  and,, 
where  a  reappraisement  is  to  be  made  only  upon  its  ap- 
pearing to  the  collector  that  there  has  been  a  previous 
entry  of  goods,  the  fact  that  the  reappraisement  has 
taken  place,  is  prima  facie  evidence  that  the  previous 
entry  was  made  (The  Philadelphia  and  Trenton  Eail-^ 
road  Co. «?.  Stimpson,  14  Peters^  448,  458 ;  Turner  v.  Yates^ 
16  Howard,  14,  26). 

I  think  that  the  instruction  to  the  jury  was  correct, 
and  that  the  motion  for  a  new  trial  must  be  denied^ 

Vol.  n.— 6 
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Bevenue  laws  are  not  penal  laws  in  the  sense  that  re- 
quires them  to  be  construed  with  great  strictness  in  favor 
of  the  defendant.  They  are  rather  to  be  regarded  as 
remedial  in  their  character,  and  intended  to  prevent 
frauds  suppress  public  wrong,  and  promote  the  public 
good,  and  they  should  be  so  construed  as  to  carry  out 
the  intention  of  the  legislature  in  passing  them,  and 
most  effectually  accomplish  these  objects  (Gliquot's 
Champagne,  3  WaUaoey  114,  145).  In  the  present  case,  it 
was  perfectly  open  to  the  claimants  to  rebut  the  prima 
facie  evidence  of  an  entry,  by  showing  that  none  had 
been  made,  but  they  offered  no  evidence  of  the  kind. 
The  Jury,  on  a  submission  of  the  question  to  them, 
found  that  there  was  an  undervaluation  in  the  invoice, 
and  that  it  was  fraudulent,  and  I  see  no  reason  to  dis- 
turb the  verdict. 

Motion  denied. 
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(Eastern  gistritt  ai  Jiefo  Jork* 

DECEMBER,  1861 

THE  SHIP  HELEN  R.  COOPER  AND  THE  STEAMTUG 

R.  L.  MABEY. 

Collision. — ^Tow. — Icb. — Guaeanty. 

» 
No  yeeeel  can  lay  aside  extraordinary  care,  where  the  circumstances  are  eztra- 

ordinary,  without  making  herself  liable  for  any  damage  that  ensues  in  oonse. 

qaenee. 
Where  a  ship  was  being  towed  to  sea  by  a  single  tug,  when  floating  ice  made  the 

navigation  difficult,  and  ran  into  a  yessel  lying  at  a  pier,  which  she  claimed  was 

caused  by  the  movement  of  a  ferry-boat  in  suddenly  crossing  the  bows  of  the 

tug  and  causing  her  to  stop,  and  thus  causing  the  ship  to  she^r : 
ffdd,  That  on  the  pleadings  and  proofs  that  defence  was  not  made  out. 
That  as  it  appeared  in  evidence,  that  if  another  tug  had  been  employed  the  ship 

could  have  been  controlled,  the  failure  to  adopt  that  precaution  was  a  fault 

which  rendered  her  liable. 
That  the  tug,  having  alleged  acts  of  negHgence  on  the  part  of  the  tow  as  the 

cause  of  the  coltision,  of  which  she  gave  no  evidence,  must  be  held  liable  also. 

She  was  negligent  in  attempting  to  tow  the  ship  alone  under  the  circufflstances. 
That  the  fact,  that  before  setting  out  the  tug  exacted  of  the  ship  an  agreement  to 

assume  all  the  risk,  cannot  relieve  the  tug  from  liability  to  an  innocent  third 

party. 

This  was  an  action  brought  by  the  owners  of  the  ship 
J.  F.  Ghapman  against  the  ship  Helen  £.  Oooper  and  the 
tug  £.  L«  Mabey,  to  recover  the  sum  of  $18,500  damages 
caused  by  a  collision  which  occurred  in  the  harbor  of 
New  York,  on  the  17th  of  January,  1866. 

At  the  time  of  the  accident,  the  Ghapman  was  moored 
at  Pier  45  in  the  East  Biver,  inside  the  pier,  and  while 
there  was  run  into  by  the  Gooper,  then  being  towed  to 
sea  by  the  Mabey,  at  the  end  of  a  hawser.  There  was 
at  the  time  little  or  no  wind.  The  tide  was  running  ebb, 
and  the  river  was  greatly  obstructed  by  masses  of  ice 
moving  down  with  the  ebb  tide. 
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No  fault  was  charged  upon  the  Ohapman  by  either 
party. 

For  libellants,  Benedict  &  Benedict. 

For  the  Oooper,  Beebe^  Donahue  <&  Cooke. 

For  the  Mabey,  Emerson  cfe  Ooodrich. 

Benedict,  J.  The  two  vessels  proceeded  against  in 
this  action  have  interposed  separate  defences;  that  of 
the  ship  will  be  first  considered.  The  amended  answer, 
filed  in  behalf  of  the  ship,  sets  forth  that  she  left  her 
berth  at  the  Shin-bone  stores,  on  the  Brooklyn  side  of 
the  East  Biver,  on  the  day  in  question,  in  tow  of  the  tug 
Mabey ;  that  while  being  towed  successfully,  in  such  a 
way  as  to  bring  her  head  directly  down  the  river,  a  ferry- 
ooat  suddenly  and  improi>erly  crossed  the  bows  of  the 
tug,  and,  in  order  to  avoid  striking  the  ferry-boat,  the  tug 
was  necessarily  suddenly  slowed,  whereby  the  ship,  being 
deprived  of  her  towing  power  but  having  headway,  shot 
in  toward  the  piers,  and,  although  both  anchors  were 
let  go,  ran  into  the  Ohapman  before  she  could  be  stopx>ed» 
And  it  is  insisted  that  these  circumstances  make  the  case 
one  of  inevitable  accident,  for  which  the  Cooper  cannot 
be  held  liable. 

The  evidence  in  support  of  this  defence  I  have  ex- 
amined with  care,  and  find  it  vague  and  unsatisfactory. 
No  witness  is  able  to  describe  the  ferry-boat  spoken  of, 
or  seems  to  know  where  she  came  from  or  where  she  was 
going.  The  master  of  the  ship  and  the  pilot  in  charge 
are  in  conflict,  as  to  the  course  taken  by  this  ferry-boat. 
No  witness  is  produced  from  any  such  ferry-boat,  nor 
from  the  shore,  nor  from  the  tug,  who  testifies  to  the 
presence  of  any  ferry-boat.  Furthermore,  the  answer  of 
the  tug,  which  vessel  would  be  nearest  to  the  ferry-boat 
and  best  acquainted  with  the  fact  that  her  headway  was 
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stopped  by  a  ferry-boat,  if  such  were  the  fact,  and  most 
interested  to  give  a  reason  for  her  stoppage,  does  not 
allude  to  any  ferry-boat  as  causing  the  disaster  or  even 
being  present,  but  distinctly  sets  forth  acts  of  negligence 
on  the  part  of  the  Cooper,  which  it  avers  were  the  sole 
cause  of  the  collision.  Besides  this,  the  original  answer 
of  the  Cooper  herself,  filed  soon  after  the  occurrence, 
does  not  speak  of  any  ferry-boat,  but  charges  the  coUi- 
£ion  to  have  been  caused  by  an  immense  field  of  ice, 
T^hich  it  avers  caught  both  ship  and  tug,  and  carried 
them  over  to  the  New  York  side  and  into  the  Chapman ; 
while  the  master  of  the  Cooper,  when  called,  on  the  day 
of  the  collision,  to  account  for  its  occurrence,  assigned 
no  such  reason  as  the  presence  of  a  ferry-boat. 

In  such  a  posture  of  the  pleadings  and  evidence,  it 
cannot  be  held  that  the  collision  was  the  result  of  a 
audden  movement  of  a  passing  ferry-boat.  On  the  con- 
trary, I  am  satisfied  that  the  cause  of  the  collision  must 
be  held  to  have  been  negligence  on  the  part  of  the  ship  in 
undertaking  to  go  to  sea,  on  an  ebb  tide  and  in  run- 
ning ice,  with  a  single  tug.  The  condition  of  the  harbor 
was  not  an  ordinary  one.  Large  masses  of  ice  were 
moving  in  it,  and  at  this  time  of  tide  in  this  locality  no 
vessel  could  move  without  danger.  The  Chapman  her- 
self, although  entirely  ready  for  sea,  with  her  crew  on 
board,  and  although  it  was  Saturday,  remained  at  her 
pier  because  of  the  dangerous  condition  of  that  portion 
of  the  harbor. 

In  the  face  of  a  peril  clearly  to  be  foreseen,  the  Coop- 
er set  out  with  a  power  inadequate  to  cope  with  the 
peril,  should  it  arise.  The  proof  is  positive  that,  if 
another  tug  had  been  alongside  of  the  ship,  no  disaster 
would  have  occurred,  and  this  common  precaution 
should  have  been  adopted  by  the  Cooper.  Had  she 
adopted  it  her  course  could  have  been  nearer  the  mid- 
dle of  the  river,  and  any  sheer  of  the  ship  could  have 
been  controlled.    The  failure  to  adopt  this  precaution  I 
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consider  to  have  been,  under  the  circumstances,  a  fault 
which  must  render  her  liable. 

No  vessel  can  lay  aside  extraordinary  care,  where  the 
circumstances  are  extraordinary,  without  making  herself 
liable  for   any  damage  that   ensues    in  consequence.. 
{Ma^ikichUm  on  SMp.^  p.  281.) 

The  remaining  question  as  to  the  liability  of  the  tug 
is  not  a  very  material  one,  inasmuch  as  it  appears,  by  a 
stipulation  filed  in  the  cause,  that  the  claimants  of  the 
ship  have  assumed  the  defence  of  the  tug,  and  under* 
taken  to  satisfy  any  decree  which  may  be  rendered 
against  her. 

The  defence  set  up  by  the  answer  of  the  tug  is  not 
inevitable  accident ;  on  the  contrary,  it  sets  forth  specific 
acts  of  negligence  on  the  part  of  the  ship,  which  alone, 
it  avers,  caused  the  collision.  This  defence  there  has 
been  no  eflfort  on  the  part  of  the  tug  to  prove.  In  the 
absence,  then,  of  any  testimony  to  sustain  her  answer, 
and  upon  the  evidence  in  the  cause,  she  must  be  held 
liable  as  a  co-trespasser  with  the  ship.  She  was  clearly 
negligent  in  undertaking,  single-handed,  to  tow  a  ship 
like  the  Cooper  in  the  then  condition  of  the  harbor.  It 
is  true  that  it  appears  in  evidence  that  before  setting 
out  she  insisted  upon  a  guarantee  from  the  ship  to  as- 
sume all  the  risk ;  but  this  cannot  relieve  her  from  lia- 
bility to  an  innocent  third  party  whose  vessel  was  injured, 
in  a  collision  caused  by  the  lack  of  power  in  the  tug  to 
keep  the  Cooper  in  the  proper  track  and  off  from  the 
piers. 

A  decree  must  accordingly  be  entered  against  both 
vessels  proceeded  against,  with  a  reference  to  ascertain 
the  amount. 
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DECEMBER,  1867. 

IN  THE  MATTEE  OP  JUSTUS  S.  EEDPIELD,  A 

BANKEUPT. 

Limitation  of  Costs. — Misstatement  in  Petition. 

Where  a  bankrupt  applied,  under  the  80th  Rule,  for  an  order  that  the  costs  should 
not  exceed  the  sum  depoeited  with  the  clerk,  and,  on  being  examined,  testified 
to  certain  sums,  expended  by  him  for  hia  subsistence  during  the  past  year,  all  of 
which  were  borrowed  and  still  unpaid,  but  his  petition  contained  no  statement 
of  such  indebtedness : 

Hdd,  That  if  his  testimony  was  true,  no  discharge  could  be  granted  on  his  peti> 
tion  in  its  present  condition. 

That  the  present  application  must  be  denied. 

BEii^DiCT,  J.  This  is  an  application  on  the  part  of 
the  bankrupt,  under  the  30th  Eule,  for  an  ordeif  directing 
that  the  costs  and  fees  of  his  proceedings  should  not 
exceed  the  sum  deposited  with  the  clerk  under  the  act. 
Under  what  is  deemed  a  proper  practice  upon  all  appli- 
cations of  this  description,  the  petitioner  was  directed  to 
appear  and  be  examined  orally  as  to  his  inability  to  pay 
costs,  and  also  as  to  the  extent  of  his  actual  interest  in 
the  amount  of  the  costs.  The  petitioner,  being  examined 
accordingly,  testifies,  among  other  things,  to  certain 
sums  expended  by  him  for  his  subsistence  during  the  past 
year,  all  which  he  declares  to  have  been  borrowed,  and 
to  be  still  unpaid.  His  petition,  however,  which  is  also 
sworn  to,  and  purports  to  set  forth  all  his  indebtedness, 
makes  no  disclosure  of  any  such  indebjtedness.  If,  then, 
the  testimony,  upon  which  this  application  is  based,  is 
true,  no  discharge  could  be  granted  upon  the  petition  in 
its  present  condition.  It  may  be  that  the  omission  in 
the  petition  was  the  result  of  mistake,  but  it  cannot  be 
allowed  to  pass  unnoticed.     Petitions   in  bankruptcy 
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must  be  full,  and  be  true  in  point  of  fact ;  otherwise,  no 
discharge  will  be  granted. 

The  application  to  proceed  upon  the  petition  m  famia 
pauperis,  in  the  present  position  of  the  proceedings,  must 
accordingly  be  denied. 


DECEMBER,  1867. 

IN  THE  MATTER  OP  ISAAC  CLAEKE,  A  BANK- 

EUPT. 

Register's  Costs. 

Benedict,  J.  A  register  is  not  entitled  to  five  dol- 
lars upon  the  adjournment  of  an  examination,  as  for  '^  a 
day's  service  while  actually  employed  under  the  especial 
order  of  the  court,"  where,  on  the  application  of  an  op- 
posing creditor,  an  order  has  been  made  by  the  register 
that  the  bankrupt  attend  and  be  examined  before  him, 
and  on  the  day  fixed  the  bankrupt  appeared,  but  the  op- 
posing creditor  was  not  ready,  and  accordingly  the  ex- 
amination was  adjourned. 


DECEMBER,  1867. 

IN    THE    MATTEE    OF    FEANOIS    SOHNEPP,    A 

BANKEUPT. 

State  Court. — Judgment. — Fraud. — Lien. — Power  or  the  Court. 

Where  a  suit  was  commenced  in  a  State  court  against  the  bankrapt,  and  the  jadg. 
ment  was  entered  and  execution  issued,  and  a  levy  made  by  the  sheriff  before 
the  petition  in  bankruptcy  was  filed : 
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Held,  That  on  the  facte  the  judgment  was  not  fraudulent. 

That  therefore  the  judgment  creditors,  by  their  levy,  acquired  a  security  for  their 
debt  in  the  property,  which  is  not  invalidated  by  the  bankruptcy  act 

That  as  it  appeared  that  the  property  IcTied  on  would  bring  more  money  if  sold 
by  the  assignee  in  bankruptcy  at  priyate  sale  than  if  sold  by  the  sheriff  under 
the  execution,  and  as  no  objection  was  made  by  the  creditors  to  the  taking  of 
such  a  course,  the  assignee  must  take  the  property  and  sell  it,  with  leave  to  the 
judgment  creditors  to  apply  for  an  order  directing  payment  of  their  judgment 
out  of  the  proceeds. 

'Whether  the  court  has  power  to  direct  an  assignee  to  take  property  out  of  the 
hands  of  a  sheriff  who  holds  it  under  snch  a  levy,  except  by  consent — Quere. 

This  was  an  application  to  set  aside  an  injunction 
heretofore  granted.  The  bankrupt  filed  his  pai>ers  on 
the  9th  of  October,  1867,  and  was  declared  a  bankrupt, 
and  procured  an  injunction  prohibiting  creditors  named 
Oammeyer  &  Mason  from  enforcing  a  levy,  which  the 
sheriff  had  made  upon  Schnepf's  property  under  a  judg- 
ment against  him  which  they  had  obtained  in  a  State 
court.  They  now  moved  to  set  aside  that  injunction. 
The  affidavits  on  behalf  of  the  bankrupt  showed  that  he 
had  prepared  his  papers  to  take  the  benefit  of  the  act  in 
September,  1867 ;  that  the  summons  in  the  suit  of  Gam- 
meyer  &  Mason  was  served  on  him  on  September  17 ; 
that  after  that  service  he  sent  to  them  showing  them  the 
state  of  his  affairs,  and  offering  them  a  compromise  of 
their  debt- at  forty  cents  on  the  dollar,  telling  them  that 
he  should  go  into  bankruptcy  if  they  did  not  take  it ; 
that  on  the  8th  of  October  he  sent  again  to  them,  and 
they  requested  till  the  next  day  to  consider  it,  and  gave 
him  to  understand  that  they  would  not  proceed  in  their 
suit  in  the  mean  time ;  but  on  that  afternoon  they  en- 
tered judgment  against  him  by  default,  and  issued  exe- 
cution, on  which  the  sheriff  made  the  levy  that  night, 
and  Schnepf  filed  his  petition  in  bankruptcy  the  next 
morning. 

Benedict,  J.    This  is  a  motion  in  behalf  of  judg- 
ment creditors  of  a  bankrupt  to  dissolve  an  injunction 
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heretofore  issaed  by  this  court,  restraining  them  from 
proceeding  to  sell  under  an  execution  certain  personal 
property,  levied  upon  prior  to  the  filing  of  the  petition  in 
bankruptey.  The  motion  is  opposed  by  the  bankrupt,  on 
the  ground  that  the  judgment  under  which  the  judgment 
creditors  seek  to  proceed,  was  obtained  in  fraud  of  the 
Bankruptey  Act,  and  by  the  assignee  in  bankruptey,  on 
the  ground  that  the  title  of  the  property  in  question  is 
vested  in  him  as  an  officer  of  the  court,  and  no  person 
can  be  permitted  to  dispose  of  or  interfere  with  it,  ex- 
cept under  the  order  of  the  Bankrupt  Court,  to  which 
the  property  has  been  transferred  by  operation  of  law. 
The  feu^ts  attending  the  judgment  are  so  fully  spread  out 
in  the  papers  before  me,  and  are  so  simple  in  their  char- 
acter, that  I  can  without  injustice  dispose  of  the  ques- 
tion as  to  the  validity  of  the  judgment  on  the  affidavits 
alone.  Upon  that  question  I  should  gladly  hold  in  favor 
of  tbe  bankrupt  if  I  could  do  so,  as  I  by  no  means  ap- 
prove of  the  manner  in  which  the  judgment  was  obtained ; 
but  I  do  not  see  how  the  judgment  can  be  held  fraudu- 
lent upon  the  facts.  It  was  obtained  in  the  regular 
course  of  judicial  proceedings,  instituted  adversely  to  the 
debtor  and  without  collusion.  It  was  entered  for  an 
amount  admitted  to  be  justly  due,  and  the  entry  was 
made  as  it  was,  not  with  the  assent  of  the  debtor,  but  in 
spite  of  him.  It  is  in  law  a  valid  judgment  obtained 
without  fraud  or  collusion,  and  can  in  no  proper  sense  be 
said  to  have  been  procured  by  the  bankrupt  with  a  view 
to  give  a  preference.  This  being  so,  the  judgment  cred- 
itors, by  their  levy  made  prior  to  the  filing  of  the  bank- 
rupt's petition,  acquired  a  security  for  their  debt  in  the 
property  levied  on. 

The  next  question  arising  is  whether  such  a  secur- 
ity is  invalidated  by  the  provisions  of  the  Bankruptey 
Act,  and  upon  this  question  I  have  heretofore  had  oc- 
casion to  express  an  opinion  which  I  see  no  reason  to 
modify.     It  seems  to  me  that  such  a  security  is  pre- 
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served  and  entitled  to  be  protected,  upon  general  princi- 
ples of  law,  and  that  the  general  scope  of  the  Bankruptcy 
Act  indicates  that  such  was  the  intention  of  the  framers 
of  the  act  {Parker  v.  Muggridge^  2  Story,  p.  343). 

The  remaining  question,  then,  is  as  to  the  manner  in 
which  this  right  of  the  judgment  creditors  shall  be  pro- 
tected.   Two  methods  are  open,  by  either  of  which  the 
debt  will  be  secured.  One  is  to  allow  the  creditors  to  pro- 
ceed to  sell  the  property  at  sheriff's  sale,  in  which  case,  as 
the  affidavits  show,  there  will  be  little  or  no  surplus  for  the 
other  creditors.    The  other  is  to  direct  the  assignee  in 
bankruptcy  to  take  possession  of  and  sell  the  property  at 
private  sale,  in  which  case,  as  also  appears  by  the  affida- 
vits, a  snm  can  be  realized  not  only  sufficient  to  pay  the 
judgment,  but  to  leave  a  considerable  sum  for  the  other 
creditors.    As  between  these  two  methods  upon  such  a 
state  of  facts,  it  cannot  be  doubted  that  it  is  the  duty 
of  the  Bankrupt  Oourt,  charged  as  it  is  with  the  interests 
of  all  the  creditors,  to  prevent  the  sacrifice  of  this  prop- 
erty by  a  sheriff's  sale,  and  direct  a  sale  by  the  assignee, 
provided  the  power  to  do  so  has  been  conferred  by  the 
act.    A  discussion  of  the  question  of  the  power  of  the 
court  in  the  premises  is  rendered  unnecessary  in  this  case, 
inasmuch  as  the  power  is  conceded  to  exist  by  the  judg- 
ment creditors,  and  no  objection  is  made  to  a  disposal  of 
the  property  by  the  assignee  instead  of  the  sheriff.    I 
postpone,  therefore,  the  discussion  of  that  point  until  a 
case  shall  arise  where  it  is  raised,  with  the  remark  that 
such  a  power  seemS' necessary  to  a  proper  administration 
of  the  bankrupt  law,  and  that  it  would  seem  to  be  fairly 
included  in  the  power  conferred  by  the  act  to  collect  all 
the  assets  of  the  bankrupt,  to  ascertain  and  liquidate  all 
liens  or  other  specific  claims  thereon,  to  adjust  priorities 
and  marshal  and  dispose  of  the  different  funds  and  assets 
so  as  to  secure  the  rights  of  all  persons  and  the  due  dis- 
tribution of  the  assets  among  all  the  creditors.    The  mo- 
tion to  dissolve  the  injunction  will  therefore  be  denied. 
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and  an  order  entered  directing  the  assignee  to  take  pos- 
session of  the  property  levied  upon  and  sell  the  same, 
without  delay,  and  to  the  best  advantage,  with  liberty  to 
the  judgment  creditors,  immediately  upon  such  sale,  to 
apply  for  an  order  directing  the  payment  of  their  judg- 
ment out  of  the  proceeds  of  such  sale. 


DECEMBER,  1867. 

A  LOT   OP  LEAF   TOBACCO,   &o. 

Intbbnal   Revenue. — Bondinq   Property. — ^Tax   to   be  Paid  nrro 

Court. 

Where  property  was  seized  as  forfeited  for  an  alleged  Tiolatdoa  of  the  Internal  ReT- 
enne  Law,  and  the  claimant  applied  for  a  delivery  to  him  of  the  same  upon  a 
bond: 

ffeld.  That  as  the  application  was  one  for  a  favor,  terms  might  be  imposed. 
That  the  property  might  be  delivered  to  the  claimant,  on  his  giving  stipulations 

in  the  appraised  value  of  the  property,  less  the  amount  of  tax  due  on  it,  paying 

this  latter  amount  in  money  into  the  registry  of  the  court 

Benedict,  J.  This  is  an  application  on  the  part  of 
the  claimant  of  certain  tobacco,  machinery,  tools,  &c., 
seized  as  forfeited  to  the  United  States,  for  an  order  to 
release  the' same  upon  a  stipulation  for  value.  An 
appraisement  of  the  property  has  been  made  in  accord- 
ance with  the  rules  of  court,  and  the  value  of  the 
tobacco  in  the  market,  as  tobacco  on  which  the  tax  had 
been  paid,  has  been  reported  by  the  appraisers.  The 
questions  raised  are,  whether  the  stipulation  should 
be  for  the  value  of  the  tobacco,  including  or  excludmg 
the  tax,  and  what  provision,  if  any,  should  be  made  in 
regard  to  the  tax.  The  proposition  of  the  claimant  is  to 
include  the  tax  in  the  value  of  the  property,  and  upon 
his  mcorporating  into  the  ordinary  stipulation  for  value 
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a  provision  which  would  enable  the  Government  to  enter 
a  decree  upon  it  for  the  amount  of  the  tax,  notwith- 
standing the  acquittal  of  the  property,  if  that  should  be 
decreed,  upon  the  charges  in  the  information,  to  receive 
the  property  as  free  from  tax.  What  should  be  the 
proper  order  to  make  m  regard  to  the  tax  upon  this 
property,  in  the  event  of  a  verdict  in  favor  of  the 
claimants,  and  upon  the  entering  of  a  decree  of  restitu- 
tion, it  is  not  necessary  now  to  decide.  The  application 
of  the  claimant  here  is  for  leave  to  take  the  property 
into  his  own  possession  and  control,  pending  the  deter- 
mination by  the  court  of  the  question  of  its  forfeiture 
or  restitution.  This  property,  it  should  be  noticed,  is 
now  in  the  absolute  custody  of  the  marshal,  and,  if  now 
surrendered  by  him,  will  not  be  delivered  into  the  cus- 
tody of  a  collector,  who  can  hold  it  until  the  payment 
of  the  tax,  but  to  the  claimant,  without  any  security  for 
the  payment  of  the  tax,  except  such  as  may  be  exacted 
by  the  court.  Upon  such  an  application,  being,  as  it  is, 
an  application  for  a  favor,  terms  may  be  imposed ;  and 
I  think  it  not  unreasonable,  if  indeed  it  be  not  neces- 
sary in  order  properly  to  protect  the  Government,  to 
require,  as  a  condition  of  the  delivery,  that  the  portion 
of  the  appraised  value  of  the  tobacco,  which  represents 
the  tax,  shall  be  paid,  in  money,  into  the  registry,  to 
insure  the  liquidation  of  the  tax  in  case  of  an  acquittal 
of  the  property  upon  the  charge  in  the  information. 
The  possession  of  this  property  must,  in  the  ordinary 
course  of  law,  remain  in  the  Government  until  that  pos- 
session be  changed  by  a  decree  of  restitution.  The 
Government,  being  thus  now  in  possession  of  the  tax,  in 
the  property  which  represents  it,  cannot,  certainly,  in 
the  absence  of  a  decree  of  restitution,  be  asked  to  sur- 
render that  possession. 

A  further  question  has  been  raised  in  this  case,  since 
the  submission  of  the  motion,  by  the  application  of  the 
district  attorney  for  leave  to  withdraw  his  consent  to  a 
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delivery  of  the  property,  upon  which  consent  the  motion 
had  been  originally  based ;  and  in  support  of  this  applica- 
tion, as  well  as  to  show  that  the  public  interest  requires 
that  none  of  the  property  seized  shall  be  delivered  upon 
bail,  affidavits  have  been  received.  The  affidavits  produced 
in  reply,  on  the  part  of  the  claimant,  are,  however,  very 
full,  and  satisfactorily  explain  the  circnmstances  relied 
on  by  the  Government,  and  make  ont  a  case  where  the 
favor  asked  may  well  be  granted,  provided  the  security 
be  such  as  to  be  satisfactory  to  the  district  attorney. 
An  order  may,  therefore,  be  entered,  allowing  the 
«Iainiant  to  receive  the  property,  upon  giving  stipula- 
tions in  the  appraised  value  of  tlie  property,  less  the 
amount  of  the  tax,  which  last  amount  must  be  paid  in 
lawful  money.  The  stipulations  to  be  executed  by  two 
sureties,  residents  and  freeholders  in  the  city  of  Brook- 
lyn, and  satisfactory  to  the  district  attorney. 

For  the  Government,  B.  F.   Tracy,    U.  S.  District 

Attorn^. 


For  olaimant,  W.  K.  EotUa. 


DECEUBEE,  1867. 


IN  THE  MATTEE   OF  BENJAMIN  F.  METOALF 
AND  SAMUEL  DUNCAN,  BANKEUPTS. 

Statdjo  pRocKSDmoa  ih  State  Courtb. — Appxal. 

A  judgment  in  a  State  coort  against  ■  bankmpt,  whUii  baa  been  duly  qipeakd 
from  hj  faim,  ia  not  a  final  Judgment  nnder  the  twenty^rst  section  of  the  Buk- 
mptoj  Act. 

The  prosecotiOD  of  the  case,  andsr  HQch  appeal,  u  forbidden  to  the  creditor  hj 
that  aectlon. 
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A  motion  to  compel  the  bankrupt  to  furnish  new  security  on  such  i^peal,  or 
abandon  the  appeal,  is  embraced  within  that  prohibition. 

This  case  came  before  the  court  upon  a  petition  filed 
by  Henry  D.  Brookman  and  John  U.  Brookman,  for 
relief  from  an  injunction  issued  by  this  court  restraining 
all  proceedings  in  a  certain  cause  pending  in  the  Oourt 
of  Appeals  of  the  State  of  New  York,  wherein  the 
petitioners  were  plaintiffs,  and  one  of  the  bankrupts  the 
defendant.  It  appeared  that  the  case  had  been  tried, 
and  judgment  given  for  the  plaintiffs,  which  judgment 
had,  however,  been  appealed  from  by  the  defendant,  who 
had  given  security  upon  such  appeal,  as  required  by  law. 
It  also  appeared  that  one  of  the  sureties  upon  the  appeal 
had  become  insolvent,  and  the  plaintiffs  had,  since  the 
commencement  of  the  proceedings  in  bankruptcy,  given 
notice  of  a  motion  to  compel  the  bankrupt  to  furnish 
new  security,  or  abandon  his  appeal ;  whereupon  the 
bankrupt  obtained  from  this  court,  in  which  his  petition 
in  bankruptcy  had  been  filed,  an  injunction  staying  all 
proceedings  in  the  cause  referred  to,  which  injunction 
the  plaintiffs  in  that  cause  now  asked  to  have  dismissed. 

^For  the  motion.  Oilmen,  Nash  <&  Gray. 

In  opposition,  Emerson  dk  Good/rick. 

Bbnebiot,  J.  The  twenty-first  section  of  the  Bank- 
ruptcy Act  declares  that  "no  creditor  whose  debt  is  prov- 
able under  this  act  shall  be  allowed  to  prosecute  to  final 
judgment  any  suit  at  law  or  in  equity  therefor  against 
the  bankrupt,  until  the  question  of  the  debtor's  discharge 
shall  have  been  determined."  This  is  a  very  clear 
provision,  the  object  of  which  is  to  prevent  a  race  of 
diligence  between  creditors,  and  to  protect  the  bankrupt 
from  being  harassed  with  suits  pending  the  question  of 
his  discharge.    It  seems  to  apply  to  all  cases  where  the 
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personal  liability  of  the  debtor  is  sought  to  be  fixed  or 
ascertained  by  a  final  judgment  pending  the  determina- 
tion of  the  question  of  his  discharge,  and,  in  my  opinion, 
it  applies  to  a  case  like  the  present,  where  an  action 
against  one  of  the  bankrupts  is  pending  in  the  Court  of 
Appeals  of  the  State,  to  which  an  appeal  had  been  taken 
by  him  prior  to  the  filing  of  the  petition  in  bank- 
ruptcy. In  such  a  case  there  is  no  final  judgment  within 
the  meaning   of  the   Bankruptcy  Act;   the   debtor's 
liability  has  not  been  finally  determined,  and  there  bein^ 
no  final  judgment,  the  Bankruptcy  Act  declares  that  the 
suit  shall  stop,  pending  the  determination  of  the  ques- 
tion of  the  bankrupt's  discharge.    This  option  to  en- 
deavor to  obtain  a  discharge  in  bankruptcy,  and,  failing 
in  that,  to  defend  all  undetermined  personal  actions,  is 
a  right  given  a  debtor  by  the  Bankruptcy  Act  under  the 
Constitution  of  the  United  States,  and  he  is  entitled  to 
be  protected  in  that  right  by  this  court.    But  it  is  said 
that  the  motion  for  further  security,  which  has  been 
noticed  by  the  creditor  in  the  actions  pending  in  the 
Court  of  Appeals,  is  not  strictly  a  proceeding  against  the 
banlarupt.    I  think  otherwise.    It  is  just  the  proceeding 
which  will  compel  the  bankrupt  to  determine,  pending 
his  appbcation  for  his  discharge,  whether  to  defend  thS 
Z«  w        *f??^  Judgment.    But  the  Bankruptcy  Act 
nr    t  Tf '*  ^'"^.^  ^  ^^'•^  ^  decide  that  question 

SSfce  5  h.^  ^  ^^  a  reasonable  time  to  obtain  his 

XU^nS    M  *  P^^'^i^g  i^  whatever  court  it 
S  du?^^f  ^f  ;„^^  IT^^^  *^«'«fo'«'  i«.  that  it  is  the 

shall  hftvp  hoH  ^^^^  t**®  petitioners  until  the  bankrupt 

the  proceedings  pendW  t  LfS  °^  "^'^  ^^^  ^PO^ 
undertake  to  decid^.  ^  ^^^  "^"^^^  I  do  not 

'^he  motion  must  be  denied. 
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JANTJARY,  1868. 

THE  SHIP  E.  0.  80EANTON. 

Practice. — Referxncb. — Examination  of  WiTNEfls. 

The  proceedings,  on  a  reference  to  a  commisaioner  to  compute  damagea,  are  to  be 
conducted  in  the  usual  manner  in  which  they  are  conducted  before  a  referee  or 
a  master  in  chancery. 

Where,  on  such  a  reference,  the  libellant  was  examined  and  partially  cross-exam- 
ined, and  the  Ubellanfs  counsel,  claiming  ''that  the  .croes-examination  had 
been  closed,  refused  to  produce  the  libellaDt  for  further  cross-examination* 
and  thereupon  the  claimants  applied  to  the  court  for  an  order  staying  all  pro. 
ceedings  before  the  commissioner  until  the  libellant  was  so  produced,  but  it  did 
not  appear  that  the  matter  had  been  in  any  way  brought  up  before  the  commis- 
sioner: 

SM,  That  where  important  questions  as  to  leading  principles  arise  on  a  reference, 
it  is  proper  practice  for  the  commissioner  to  apply  to  the  court  for  directions, 
but  this  is  always  to  be  done  on  his  certificate. 

That  where  a  commissioner  is  proceeding  irregularly,  or  refuses  to  allow  necessary 
testimony  to  be  taken,  it  is  proper  to  apply  to  the  court,  on  a  certificate  from  the 
oommissioner  as  to  his  proceedings,  for  reliel 

That  it  is  not  proper  to  make  such  application  to  the  court  unless  the  question  is 
one  on  which  the  commissioner  has  passed  one  way  or  another,  or  has  refused 
to  pass. 

That  as  there  was  here  no  certificate  from  the  commissioner  as  to  his  proceedings, 
and  it  appeared  that  he  had  not  passed  upon  the  matter,  the  motion  would  be 
denied.    * 

Blatchford,  J.  The  44th  Eule  of  the  Instance 
Bules  in  Admiralty  prescribed  by  the  Supreme  Court, 
provides,  that,  **in  cases  where  the  court  shall  deem  it 
expedient  or  necessary  for  the  purposes  of  justice,  the 
court  may  refer  any  matters  arising  in  the  progress  of  the 
suit,  to  one  or  more  commissioners  to  be  appointed  by 

voL.n.— 6 
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the  court,  to  hear  the  parties,  and  make  report  thereon  ; 
and  such  commissioner  or  commissioners  shall  have  and 
possess  all  the  powers  in  the  premises  which  are  usually 
given  to  or  exercised  by  masters  in  chancery  in  references 
to  them,  including  the  power  to  administer  oaths  to  and 
examine  the  parties  and  witnesses  touching  the  prem- 
ises." Under  this  rule  the  order  of  reference  in  this 
case  was  made,  referring  it  to  a  commissioner  of  this 
court  to  ascertain  and  compute  the  amount  of  the  dam- 
ages sustained  by  the  libellant,  and  report  thereon  to  the 
court.  Under  such  an  order  the  libellant  has  a  right  to 
put  the  reference  into  the  hands  of  any  regular  commis- 
sioner of  this  court  {Benedict's  AdmvraUy,  section  ,339). 
The  proceedings  before  a  referee  under  an  order  made 
under  the  44th  Kule,  are  to  be  conducted  in  the  usual 
manner  in  which  proceedings  are  conducted  before  a 
referee  or  a  master  in  chancery. 

In  the  present  case,  the  claimants,  during  the  pend- 
ency of  the  reference,  and  after  some  progress  has  been 
made  in  it  before  the  commissioner  to  whom  it  was  given 
in  charge  by  the  libellant,  apply  to  the  court,  on  affidavit^ 
for  an  order  that  all  proceedings  in  the  action  be  stayed, 
until  the  libellant  shall  appear  before  the  commissioner 
and  submit  to  a  cross-examination  by  the  counsel  for  the 
claimants,  or  that  the  direct  testimony  of  the  libellant 
be  stricken  out.  The  ground,  set  forth  in  the  moving 
affidavit,  for  this  application,  is,  that  the  counsel  for  the 
libellant  has  objected  to  permitting  the  counsel  for  the 
claimants  to  further  cross-examine  the  libellant,  on  the 
ground  that  his  testimony  has  been  closed,  and  has  re- 
fused to  produce  the  libellant  for  such  further  cross- 
examination,  and  has  declared  that  the  claimants,  if  they 
want  him,  must  subpoena  him  as  their  own  witness.  It 
does  not  appear  that  the  matter  has  been  in  any  way 
bfought  before  the  commissioner,  or  that  he  has  made 
any  ruling  in  regard  to  the  same. 

It  is  proper  practice,  when  a  reference  is  pending  be- 
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fore  a  referee  or  a  master,  and  important  questions  as  to 
leading  principles  arise,  for  him  to  apply  to  the  court  for 
directions ;  but  this  is  always  to  be  done  on  his  certifi- 
cate, and  the  discretion  of  submitting  such  matters  to 
the  court  should  be  sparingly  exercised,  because  it  is  the 
duty  of  the  referee  or  master  to  settle,  in  the  first  in- 
stance, all  questions  which  arise,  and  to  meet  every  dif- 
ficulty until  he  finds  he  cannot  proceed  for  want  of 
power  (Hoffmanns  Cha/ncery  Prdctice^  chapter  1%  section  1). 
When,  in  the  course  of  proceedings  before  a  referee  or 
master,  he  refuses  to  allow  a  question  to  be  put  to  a  wit- 
ness, as  going  to  matters  improper  or  useless  to  be  in- 
quired into,  or  for  other  reasons,  the  aggrieved  party 
may  apply  to  the  court,  on  a  certificate  from  the  referee 
or  master  and  other  papers,  for  an  order  that  the  referee 
or  master  allow  the  question  or  examine  as  to  the  point 
(Hoffman's  Office  of  Master,  34,  35).    In  HaUett  v.  HaUett 
(2  Paige,  432),  on  a  reference  before  a  master,  an  applica- 
tion was  made  to  him  by  the  plaintiff  for  leave  to  inspect 
certain  books  and  papers  which  the  defendants  had  de- 
livered under  an  order  therefor,  and  to  examine  the  de- 
fendants to  see  if  they  had  delivered  everything  required 
by  the  order.    The  master  refused  the  application,  and 
the  plaintiff,  on  a  certificate  of  the  facts,  applied  to  the 
court  to  direct  the  master  to  examine  the  defendants  as 
to  the  delivery.    The  court  held  that  the  master  had 
erred,  and  made  an  order  giving  leave  to  the  plaintiff  to 
inspect  the  books  and  papers  and  examine  the  defend- 
ants.   So,  where,  on  an  examination  before  a  master,  a 
party,  on  the  advice  of  his  counsel  that  a  question  is  im- 
proper or  irrelevant  to  the  matters  referred  to  the  master, 
and  after  a  decision  by  the  master  that  it  is  proper  for 
him  to  answer  the  question,  refuses  to  answer  it,  the 
matter  is  to  be  brought  before  the  court,  on  an  applica- 
tion to  compel  him  to  answer,  and  to  punish  him  for 
the  contempt  in  refusing  to  answer,  if  the  question  was 
not  an  improper  one  {Oihon  v.  Albert,  7  Paige,  278).. 
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Where  a  master  proceeds  irregularly,  or  where  it  is  neces- 
sary to  take  some  testimony  which  the  master  erro- 
neously refuses  to  permit  to  be  taken,  the  proper  course 
is  to  make  a  special  application  to  the  court,  upon  a  cer- 
tificate from  the  master  as  to  the  proceedings,  and  on 
due  notice  to  the  adverse  party,  for  relief  {Benwkik  v. 
Bewmcky  10  Paigey  420,  422).  So,  also,  if  a  master  omits 
to  report  as  to  some  matters  upon  which  he  is  directed  to 
report  by  the  order  of  reference,  the  remedy  is  not  to 
except  to  the  report,  but  to  move  the  court  that  the  re- 
port be  referred  back  to  the  master,  with  instructions  to 
him  to  correct  the  report,  so  as  to  make  it  embrace  all 
the  matters  of  the  reference  {Stevenson  v.  Gregory ^  1  Bar- 
hon/r^s  Ch.  22.,  72).  It  is,  therefore,  proper  to  bring  before 
the  court,  otherwise  than  by  exceptions  to  a  report,  mat- 
ters arising  on  a  reference.  But  it  is  not  proper  to  do  so 
unless  the  question  is  one  which  has  been  passed  upon 
by  the  referee  in  one  way  or  another,  or  one  upon  which 
he  has  directly  or  practically  refused  to  pass  ;  and,  in  all 
cases,  there  must  be  a  certificate  from  the  referee  as  to 
the  proceedings.  In  the  present  case  no  such  certificate 
is  presented,  nor  does  it  appear  that  the  commissioner 
has  refused  to  allow  to  the  counsel  for  the  claimants  the 
privilege  of  further  cross-examining  the  libellant,  or  has 
refused  to  make  an  order  directing  the  libellant  to  ap- 
pear and  be  further  cross-examined,  or  to  strike  out  his 
direct  testimony  on  his  failure  to  comply  with  such  an 
order.    For  these  reasons  the  application  is  refused. 

J.  T.  WilUamSy  for  the  claimants. 

BeeMf  Dean  <&  Donohue^  for  the  libellant. 
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JANUARY,  1868. 

IN  THE  MATTEE  OF  GEOEGE  E.  WHITE  AND 

JOHN  E.  MAY,  BANKEUPTS. 

Sale  of  Absbts  bt  Assignee. 

No  order  of  court  is  necessary  to  anthorlze  the  assignee  to  sell  nnencombered  as- 
sets of  the  bankrupt. 

In  this  case  the  assignee  in  bankruptcy  applied  to 
the  court  for  an  order  directing  him  to  sell  certain  unen- 
cumbered assets  of  the  bankrupts  which  had  come  into 
his  hands. 

Blatohfobd,  J.  No  order  is  necessary.  By  section 
fifteen  of  the  Bankruptcy  Act  the  assignee  is  .required 
to  sell  all  unencumbered  estate,  real  and  personal,  which 
comes  to  his  hands,  on  such  terms  as  he  thinks  most  for 
the  interest  of  the  creditors.  General  Order  No.  21  reg- 
ulates the  sale. 


JAKUARY,  1868. 

IN  THE  MATTEE  OF  WILLIAM  H.  HUGHES,  A 

BANKEUPT. 

Rxoister's  Cbrtifigate. — Assignee's  Return. — Expenses  of 

Bankrupt's  Examination. 

If  a  creditor  opposes  a  banlonipt's  discharge,  the  register  must  make  a  certificate 
of  his  proceedings,  and  return  the  papers  into  court 

An  assignee  must  make  his  return,  Form  No.  85,  when  requested  by  the  bankrupt, 
when  he  has  not  received  or  paid  any  money  for  the  estate,  even  though  ho 
has  reason  to  expect  that  he  shall  thereafter  receive  money  on  that  account. 
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Where  an  aa«ignee  examines  a  bankrupt,  under  the  twenty-sixth  section  rf  the 

Bftokruptcy  Act,  the  assignee  must  pay  the  register's  fees,  whether  he  has  a»- 

sets  M  tlie  bankrupt  or  not. 
If  the  examination  Is  for  the  benefit  of  creditors,  the  expenses  of  it  must  be  ad- 

▼anced  or  secured,  under  the  twenty-eighth  section  of  the  Act,  by  the  creditors. 
If  the  examination  is  one  of  tiie  steps  preliminary  to  the  bankrupt's  discharge 

the  extfennes  must  be  advanced  or  secured  by  the  bankrupt. 
These  expenses  do  not  include  any  compensation  to  the  assignee.    Provision  may 

be  made  Air  securing  such  compensation  to  him. 

IJlatchfoed,  J.  In  answer  to  the  three  questions 
certified  in  this  case,  the  court  replies :  1st.  Where,  on 
the  return  of  an  order  to  show  cause  before  a  register 
why  a  bankrupt  should  not  be  discharged,  a  creditor 
api>ears  and  opposes  the  discharge,  the  register  must 
make  a  certificate  of  his  proceedings,  stating  the  op- 
position, and  return  the  papers  into  court  in  like  maimer 
OS  If  there  were  no  opposition. 

2d.  An  assignee  must  make  his  return,  when  re- 
quested by  the  bankrupt,  under  Form  No.  35,  when  he 
has  In  fact  not  received  or  paid  any  moneys  on  account 
of  the  estate,  even  though  he  may  have  reason  to  believe 
that  he  will  thereafter  receive  moneys  on  account  of  the 
estate,  as  the  proceeds  of  assets  thereof. 

3d.  Under  the  provisions  of  section  four  of  the  Act, 
and  of  General  Order  No.  29,  where  an  assignee  examines 
a  bankrupt  before  a  register,  under  section  twenty-six  of 
the  Act,  the  assignee  must  pay  the  fees  of  the  register 
for  such  examination,  whether  he  has  any  assets  of  the 
estate  or  not.  If  there  are  assets,  the  court  can,  under 
General  Order  No.  29,  reimburse  the  assignee  out  of  the 
assets.  The  bankrupt  Is  not,  under  such  circumstances, 
bound  to  pay  the  fees  of  the  register.  By  the  provisions 
of  section  twenty-eight,  the  assignee,  If  not  in  funds 
from  the  estate  at  any  time,  to  a  sufficient  extent  to  de- 
fray the  necessary  expenses  which  will  be  required  for 
the  further  execution  of  his  trust,  may  require  that  the 
funds  for  that  purpose  shall  be  advanced  or  satisfactorily 
secured  to  him  before  he  proceeds  further.    These  funds 
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must  be  advanced  or  secured  by  the  party  for  whose 
benefit  the  expenses  are  to  be  incurred.  If  they  are  to 
be  incurred  in  an  examination  of  the  bankrupt,  under 
section  twenty-six,  with  a  view  to  discover  assets  for  the 
benefit  of  his  creditors,  they  must  be  advanced  or  se- 
cured by  the  creditors.  If  they  are  to  be  incurred  in  a 
proceeding  by  the  assignee  which  is  a  part  of  the  proper 
steps  preliminary  to  the  discharge  of  the  bankrupt,  they 
must  be  advanced  or  secured  by  the  bankrupt.  The 
"expenses,"  thus  provided  for  by  section  twenty-eight, 
do  not  cover  any  allowance  to  the  assignee  for  his  serv- 
ices. Section  twenty-eight  does  not  provide  for  any 
allowance  for  such  services,  except  by  way  of  a  percent- 
age upon  moneys  received  and  paid  out  by  the  assignee 
as  assets  of  the  estate.  But,  by  section  seventeen,  the 
assignee  is  to  be  allowed  a  reasonable  compensation  for  i 

his  services,  in  the  discretion  of  the  court ;  and,  if  there 
is  any  money  in  his  hands,  this  compensation  and  all 
the  necessary  disbursements  made  by  him  in  the  dis- 
charge of  his  duty,  may  be  retained  by  him  out  of  such 
money.  This  allowance  cannot  be  made  until  after  the 
services  are  rendered,  because,  until  the  court  is  advised 
what  the  services  have  been,  it  cannot  determine  whether 
any  particular  amount  of  compensation  for  the  services 
is  or  is  not  reasonable,  unless  perhaps  it  might,  for  si>e- 
cific  acts,  mainly  of  routine,  prescribe  specific  fees.  If 
there  is  no  money  in  the  hands  of  the  assignee,  the  pay 
ment  of  the  compensation  referred  to  in  section  seven- 
teen, if  it  is  a  compensation  for  services  in  steps  properly 
preliminary  to  the  discharge  of  the  bankrupt,  can,  when 
the  compensation  has  been  allowed,  be  secured  by  a 
withholding  by  the  court  of  the  discharge  of  the  bank-  . 
mpt,  until  he  makes  the  i>ayment,  on  the  ground  that 
until  then  he  has  not  in  all  things  conformed  to  his  duty 
under  the  Act ;  and,  if  it  is  a  compensation  for  services 
for  which  the  bankrupt  ought  not  to  pay,  its  payment  to 
the  assignee  can  probably  be  secured  by  appropriate 
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means.  Oompensation  to  the  assignee  for  his  services 
in  an  examination  of  the  bankrupt,  under  section  twenty- 
six,  with  a  view  to  discover  assets  for  the  benefit  of  his 
creditors,  is  not  to  be  paid  by  the  bankrupt. 


JANUARY.  1868. 

THE   STEAMSHIP  MANHATTAN. 

Pasbbngbb  Act. — Stbamshipb. 

The  prOYistons  of  the  second  section  of  the  Passenger  Act  of  March  8d,  1855  (10 
U,  S.  Stat,  at  Large,  716),  do  not  apply  to  steamships. 

Blatchford,  J.  This  is  a  libel  ffled  by  the  United 
States  against  the  steamship  Manhattan,  a  foreign  vessel, 
owned  in  Great  Britain,  founded  on  the  Act  passed 
March  3d,  1855,  entitled  *'  An  Act  to  regulate  the  car* 
riage  of  passengers  in  steamships  and  other  vessels*' 
(10  U.  S.  Stat,  at  Large,  715).  The  libel  alleges,  in 
substance,  that  the  steamship  heretofore  took  on  board, 
at  Liverpool,  in  England,  sundry  passengers,  with  the 
intent  to  bring  them  to  the  United  States,  and  left 
Liverpool,  and  brought  such  passengers  to  the  port  of 
New  York,  and  within  the  jurisdiction  of  the  United 
States.  It  then  charges  that  the  vessel,  on  such  voyage, 
did  not  have  the  berths  for  her  passengers  constructed, 
arranged,  and  occupied  as  required  by  the  second  section 
of  the  Act,  and  avers  violations  of  various  provisions  of 
that  section,  and  claims  that  thereby  the  master  of  the 
vessel  forfeited  five  dollars  for  each  passenger  on  board 
on  the  voyage,  and  the  owners  of  the  vessel  also 
forfeited  five  dollars  for  each  passenger  on  board  on  the 
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voyage,  and  that  an  action  has  accrued  to  the  United 
States  to  recover  such  penalties,  and  that  a  lien  on  the 
vessel  exists  for  the  amount  of  them. 

The  first  section  of  the  Act  provides,  that  no  master 
of  any  vessel,  owned  in  whole  or  in  part  by  a  citizen  of 
the  United  States,  or  by  a  citizen  of  any  foreign  coun- 
try, shall  take  on  board  such  vessel,  at  any  foreign  port 
other  than  foreign  contiguous  territory  to  the  Unit-ed 
States,  a  greater  number  of  passengers  than  in  the  pro- 
portion of  certain  specified  numbers  to  the  tonnage  of 
the  vessel;  that  the  '^ spaces  appropiiated  for  the  use  of 
such  passengers,  and  which  shall  not  be  occupied  by 
stores  or  other  goods  not  the  personal  baggage  of  such 
passengers,"  shall  be  in  certain  specified  proportions, 
namely,  so  many  passengers  to  so  many  clear  superficial 
feet  of  deck ;  that,  if  it  is  necessary,  for  safety  or  con- 
venience, to  store  any  articles  '4n  any  of  the  decks, 
cabins,  or  other  places  appropriated  to  the  use  of  pas- 
sengers," such  places  of  storage  shall  not  '*be  deemed 
to  be  a  part  of  the  space  allowable  for  the  use  of 
I>assengers,  but  the  same  shall  be  deducted  therefrom ;" 
and  that  one  hundred  superficial  feet  of  deck  for  a 
hospital  **  may  be  included  in  the  space  allowable  for 
passengers." 

The  second  section  provides,  that  ^^no  such  vessel" 
shall  have  more  than  two  tiers  of  berths,  and  prescribes 
what  interval  there  shall  be  between  the  lowest  part 
thereof  and  the  deck,  and  that  the  berths  shall  be  well 
constructed,  parallel  with  the  sides  of  the  vessel,  and  be 
separated  from  each  other  in  a  certain  manner,  and  be 
of  such  length  and  such  width,  and  be  occupied  each  by 
no  more  than  one  passenger,  with  a  provision  for  larger 
berths,  and  for  their  occupation,  under  certain  circum- 
stances. The  section  then  provides,  that,  if  there  shall 
be  any  violation  of  it  in  any  of  its  provisions,  the  master 
of  the  vessel  and  the  owners  thereof  shall  severally 
forfeit  and  pay  the  sitm  of  five  dollars  for  each  passen- 
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ger  on  boaid  of  said  vessel  on  such  voyage,  to  be  re- 
covered by  the  United  States  in  any  port  where  such 
vessel  may  arrive. 

The  fifteenth  section  of  the  Act  provides,  that  '*  the 
amount  of  the  several  penalties  imposed  by  the  fore- 
going provisions  regulating  the  carriage  of  passengers 
in  merchant  vessels,  shall  be  liens  on  the  vessel  or 
vessels  violating  those  provisions,  and  such  vessel  or 
vessels  shall  be  libelled  therefor  in  any  circuit  or  district 
court  of  the  United  States  where  such  vessel  or  vessels 
shall  arrive." 

Belying  on  the  provisions  thus  found  in  the  first, 
second,  and  fifteenth  sections  of  the  Act,  the  United 
States  have  filed  this  libel.  The  libel  does  not  allege  any 
violation  of  the  first  section  of  the  Act,  or  any  over- 
crowding of  passengers,  or  any  carrying  of  a  dispropor- 
tionate and  unlawful  number  of  passengers,  or  any 
improper  occupation  of  the  space  required  to  be  appro- 
priated to  the  use  of  passengers,  but  alleges  only 
violations  of  provisions  of  the  second  section  of  the 
Act. 

The  claimants  have  filed  eleven  exceptions  to  the 
libel,  only  one  of  which,  the  third,  is  important  to  be 
considered,  in  the  view  I  take  of  the  statute.  The  other 
exceptions  involve  important  questions  relating  to  the 
admiralty  jurisdiction  of  the  court  in  the  suit,  and  to  the 
power  of  Congress  to  impose  on  a  foreign  vessel  a  lien 
for  the  i>enalties  prescribed  by  the  second  section  of  the 
Act,  and  to  other  matters,  some  of  substance  and  some 
of  form.  The  third  exception  sets  up  that  the  require- 
ments of  the  second  section  of  the  Act  do  not  apply  to 
steamships,  and  that,  therefore,  the  Manhattan  is  not 
liable  for  the  penalties  claimed  in  the  libel. 

The  first,  second,  and  fifteenth  sections  of  the  Act 
employ  only  the  word  "vessel,"  without  limiting  the 
description  of  vessel  to  a  merchant  vessel,  or  a  sailing 
vessel,  or  a  steam  vessel.    The  provisions  of  those  sec« 
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tions  would,  therefore,  be  broad  enough,  were  there 
nothing  else  in  the  Act,  to  include  a  steam  vessel,  un- 
der the  words  '^  any  vessel,"  for,  a  steam  vessel  is  none 
the  less  a  vessel,  in  respect  to  her  being  water-borne, 
because  she  is  propelled  in  whole  or  in  part  by  steam. 
But  the  tenth  section  of  the  Act  provides  as  follows : 
*^  The  provisions,  requisitions,  penalties,  and  liens  of  this 
Act  relating  to  the  space  in  vessels  appropriated  to  the 
use  of  passengers,  are  hereby  extended  and  made  appli- 
cable to  all  spaces  appropriated  to  the  use  of  steerage 
passengers  in  vessels  propelled  in  whole  or  in  part  by 
steam,  and  navigating  from,  to,  and  between  the  ports, 
and  in  manner  as  in  this  Act  named,  and  to  such  vessels 
and  to  the  masters  thereof ;  and  so  much  of  the  Act  en- 
titled *  An  Act  to  amend  an  Act  entitled  '*  An  Act  to 
provide  for  the  better  security  of  the  lives  of  passengers 
on  board  of  vessels  propelled  in  whole  or  in  part  by 
Bteam,  and  for  other  purposes,"  approved  August  thir- 
tieth, eighteen  hundred  and  fifty-two,'  as  conflicts  with 
this  Act,  is  hereby  repealed ;  and  the  space  appropriated 
to  the  use  of  steerage  passengers,  in  vessels  so  as  above 
propelled  and  navigated,  is  hereby  made  subject  to  the 
supervision  and  inspection  of  the  collector  of  the  customs 
at  any  port  of  the  United  States  at  which  any  such  vessel 
shall  arrive,  and  the  same  shall  be  examined  and 
rei>orted  in  the  same  manner  and  by  the. same  officers 
by  the  next  preceding  section  directed  to  examine  and 
report."  The  "next  preceding  section,"  the  ninth, 
provides  as  follows  :  ''The  collector  of  customs  at  any 
port  of  the  United  States  at  which  any  vessel  so  em- 
ployed shall  arrive,  shall  appoint  and  direct  one  or  more 
of  the  insi>ectors  of  the  customs  for  such  port  to  examine 
such  vessel,  and  report  in  writing  to  such  collector 
whether  the  requirements  of  law  have  been  complied 
with  in  respect  to  such  vessel ;  and  if  such  report  shall 
stAte  such  compliance,  and  shall  be  approved  by  such 
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collector,  it  shall  be  deemed  and  held  as  primd  facie 
evidence  thereof." 

If  the  proTisions  of  the  first  section,  relating  to  the 
space  appropriated  to  the  use  of  passengers,  apply  to 
steam  vessels,  under  the  designation,  in  the  first  section^ 
of  ''  any  vessel,"  then  the  provision  of  the  tenth  section, 
extending  such  provisions,  with  the  penalties  and  liens 
arising  therefrom,  'Ho  all  spaces  appropriated  to  the 
use  of  steerage  passengers  in  vessels  propelled  in  whole 
or  in  part  by  steam,"  is  useless  and  of  no  effect.  So, 
also,  if  the  provision  of  the  ninth  section  relating  to  the 
inspection  of  "any  vessel,"  with  a  view  to  see  "whether 
the  requirements  of  law  have  been  complied  with  in 
respect  to  such  vessel,"  applies  to  the  inspection  of 
steam  vessels,  then  the  provision  of  the  tenth  section, 
subjecting  "  the  space  appropriated  to  the  use  of  steer- 
age passengers  "  in  steam  vessels  to  like  inspection,  is 
utterly  nugatory.  All  the  afBrmative  and  substantial 
provisions  of  the  tenth  section  must  be  held  to  be  mean- 
ingless, if  the  first  and  ninth  sections  are  held  to  apply 
to  steam  vessels.  And,  if  the  first  section  does  not  apply 
to  steam  vessels,  the  second  does  not,  for,  the  only 
designation,  in  the  second  section,  of  any  vessel  to  which 
its  provisions  are  to  apply,  is  by  the  description,  "  such 
vessel," — that  is,  such  a  vessel,  and  such  a  vessel  only, 
as  the  first  section  applies  to  and  designates. 

But  there  is  something  more.  The  first  section 
relates  solely  to  the  space  appropriated  to  the  use  of 
passengers.  The  tenth  section  extends  the  provisions, 
requisitions,  and  penalties  found  in  the  first  section,  and 
the  liens  which  arise  therefrom  by  virtue  of  the  fifteenth 
section,  and  makes  them  applicable  to  something  to 
which,  by  virtue  merely  of  the  first  and  fifteenth  sec- 
tions, and  but  for  the  tenth  section,  they  would  not 
extend  and  be  applicable.  This  must  be  the  meaning  of 
the  tenth  section,  or  there  is  no  force  in  language.  If 
those  provisions,  requisitions,  penalties,  and  liens  extend 
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and  apply  without  the  tenth  section,  just  as  far  and  as 
widely  as  they  do  with  and  by  means  of  the  tenth  sec- 
tion, then  the  tenth  section  may  be  obliterated  from  the 
Act.  But  the  proper  rule  of  construction  in  regard  to 
statutes  is,  that  they  must  be  so  construed  as  to  give 
force  and  effect  and  meaning  and  consistency  to  all  their 
provisions.  By  construing  the  first  and  ninth  sections 
as  not  applying  to  steam  vessels,  the  tenth  sec- 
tion has  a  meaning  and  operation  in  all  its  parts.  It 
extends  and  applies  the  first  and  fifteenth  sections,  so 
far  as  they  relate  to  the  space  in  vessels  appropriated  to 
the  use  of  passengers,  ''to  all  spaces  appropriated  to  the 
use  of  steerage  passengers  in  vessels  propelled  in  whole 
or  in  part  by  steam,  and  navigating  from,  to,  and  be- 
tween the  ports,  and  in  manner  as  in  this  Act  named, 
and  to  such  vessels  and  to  the  masters  thereof ;"  and  it 
extends  and  applies  the  inspection  provided  for  by  the 
ninth  section  to  the  space  appropriated  to  the  use  of 
steerage  passengers  in  the  steam  vessels  named  in  the 
tenth  section.  But  the  tenth  section  is  very  limited  in 
its  provisions.  It  extends  to  steam  vessels  only  those 
provisions  of  the  Act  which  relate  to  the  space  "  appro- 
priated to  the  use  of  passengers."  Those  provisions  are 
found  in  the  first  section,  and  nowhere  else.  The  first 
section  contains  in  various  places  the  words,  ''the spaces 
appropriated  for  the  use  of  such  passengers," — "the 
space  aforesaid," — "places  appropriated  to  the  use  of 
passengers," — "  space  allowable  for  the  use  of  passen- 
gers,"— "spaces  appropriated  to  passengers," — "space 
allowable  for  passengers."  Similar  expressions  are  not 
found  in  any  other  section  of  the  Act  except  the  tenth ; 
and  the  first  section  is  wholly  taken  up  with  prescribing 
the  superficial  deck  space  to  be  appropriated  to  each 
X>assenger  of  the  number  which,  by  its  tonnage,  the  ves- 
sel is  authorized  by  the  first  section  to  carry.  Again, 
these  provisions  of  the  first  section  in  regard  to  such 
space  are,  by  the  tenth  section,  extended  and  made 
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applicable  only  to  the  spaces  appropriated  to  the  use  of 
steerage  passengers  in  steam  vessels.  The  tenth  section 
draws  a  clear  distinction  between  the  vessels  referred  to 
in  the  first  section,  navigating  between  the  ports  named 
in  the  first  section,  and  steam  vessels  navigating  be- 
tween the  same  ports,  and  indicates,  in  a  manner  not 
to  be  mistaken,  that,  as  the  vessels  over  which,  in  certain 
respects,  the  tenth  section  causes  the  provisions  of  the 
first  section  to  be  extended,  are  steam  vessels,  the  vessels 
to  which  the  first  section  applies  propria  vigore  do  not  in- 
clude steam  vessels.  Nor  do  the  vessels  to  which  the 
second  section  applies  include  steam  vessels  ;  and  the 
tenth  section  does  not  extend  the  second  section  to 
steam  vessels.  In  no  proper  sense  can  the  provisions  of 
the  second  section  be  said  to  relate  to  the  space  appro- 
priated to  the  use  of  passengers.  That  '^  space  '^  means 
the  superficies  of  clear  and  unobstructed  deck-room  to 
which  each  passenger  is  entitled  by  the  first  section. 
The  second  section  relates  wholly  to  the  arrangement  of 
the  sleeping  accommodations. 

It  was  urged,  on  the  part  of  the  Government,  that  the 
fact  that  the  tenth  section  repeals  so  much  of  the  Act  of 
August  30th,  1852  (10  U.  S.  Stat,  at  Large,  61),  as  con- 
flicts with  the  Act  of  1855,  taken  in  connection  with  the 
fact  that  certain  provisions  of  the  Act  of  1862  related 
substantially  to  the  space  appropriated  to  the  use  of 
passengers  in  vessels  propelled  in  whole  or  in  part  by 
steam,  and  were  materially  different  from  those  found 
in  the  Act  of  1855,  shows  that  the  Act  of  1855,  while 
substituting,  by  the  tenth  section,  the  provisions  of  the 
Act  of  1855,  relating  to  such  space,  for  those  of  the  Act 
of  1852,  so  far  as  concerns  steamships,  was  not  intended 
to  exempt  steamships  from  the  other  provisions  of  the 
Act  of  1855.  There  would  be  force  in  this  argument  if 
there  were  found  in  the  tenth  section  only  an  isolated 
clause  repealing  so  much  of  the  Act  of  1852  as  conflicts 
with  the  Act  of  1855.    Then  the  argument  would  be  a 
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good  one,  that  the  word  '*  vessel/'  in  the  first  and  second 
sections,  includes  steamships,  because  otherwise  there 
could  be  nothing  in  the  Act  of  1852,  which  relates  exclu- 
sively to  steamships,  in  conflict  with  anything  in  the 
Act  of  1855.  But  this  argument  fails  in  view  of  the 
other  clauses  found  in  the  tenth  section.  That  section 
alone,  in  the  Act  of  1855,  relatei^  to  steamships,  and  as 
there  might  be  something  in  the  provisions  which  the 
tenth  section  applies  to  the  spaces  appropriated  to  the 
use  of  steerage  passengers  in  steam  vessels,  which  would 
conflict  with  provisions  in  the  Act  of  1852,  it  was  proper 
to  repeal  the  earlier  conflicting  provisions. 

It  is  well  known  that  the  mischiefs  which  Congress 
was  endeavoring  to  correct  when  this  law  was  enacted, 
were  those  which  had  arisen  in  sailing  vessels.  But, 
whether  this  were  so  or  not,  Congress  has,  by  the  statute, 
drawn  a  plain  distinction  in  respect  to  steamships,  and 
has  made  only  certain  specifled  and  limited  provisions, 
not  including  those  of  the  second  section,  applicable  to 
steamships. 

This  libel  cannot  be  sustained  without  obliterating 
the  tenth  section  from  the  Act.  I  therefore  allow  the 
third  exception,  and  dismiss  the  libel,  without  passing 
on  any  of  the  other  exceptions  in  the  case.^ 

T.  Simons  (Assistant  JJ.  8.  AtUymey)^  for  the  libel- 
lants. 

T.  C.  T.  Buckley  J  8.  P.  Nash^  and  J.  Larocque^  for  the 
claimants. 

•  This  deciflion  was  affirmed  by  the  drcnit  Court,  in  October,  1868. 
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JANUARY,  isea. 

IN  THE  MATTER  OP  HENEY  LEWIS,  A  BANK- 

BUPT. 

PABTNmSHIP. ^PlTITIOff    IK  BaNKBITPTCT    BT    OnS    PaBTKXR. RATI- 
FICATION. 

Where  one  member  of  a  firm  alone  filed  hie  petition  In  bankmptcy,  Indmdoally 
and  as  a  member  of  the  firm,  and  the  register  adjudged  him  a  bankmpt 
indiyidaally  and  as  a  member  of  the  firm,  and  also  adjudged  the  firm  a  bank> 
ropt: 

Hdd,  That  this  latter  action  of  the  register  was  erroneous.  In  sach  a  case, 
notice  of  the  filing  of  the  petition  mnst  be  g^ven  to  those  member*  of  the  firm 
who  hare  not  joined  in  it,  or  assented  to  it,  as  if  the  proceedings  were  in- 
Yolantary  agunst  the  firm. 

Where  afterwards  the  other  member  of  the  firm  presented  a  petition  prayiog  that 
both  of  them  might  be  a^jadged  bankrupts,  and  that  he  might  have  leave  to 
join  in  the  first  petition: 

Hdd,  That  this  petition  might  be  taken  as  ezpresdng  the  assent  of  the  petitioner 
to  the  petition  of  the  other  partner,  and  to  validate  the  adjadication  of  bank- 
mptcy  against  the  firm ; 

That  it  was  not  necessary  for  him  to  otherwise  join  in  the  first  petition.  The 
proceedings  as  to  his  individual  creditors  would  be  had  under  his  petition,  and 
the  proceedings  as  to  the  individual  creditors  of  the  other  partner,  and  as  to 
the  creditors  of  the  firm,  would  take  place  under  the  first  petition. 

BiiATOHFOBD,  J.  In  this  case,  the  register,  on  the  18th 
of  November,  1867  (on  a  i)etition  filed  by  Henry  Lewis 
individually,  and  as  a  copartner  of  the  firm  of  P.  &  H. 
Lewis,  on  the  13th  of  November,  1867),  adjudged  Henry 
Lewis  individually  and  as  a  copartner  of  the  firm  of  P* 
&  H.  Lewis,  and  also  the  said  firm  of  P.  &  H.  Lewis, 
bankrupt.  The  petition  was  not  joined  in  by  Philip 
Lewis,  who  with  Henry  Lewis  composed  the  firm,  nor 
did  Philip  Lewis  assent  to  having  the  firm  declared  bank- 
rupt. This  action  of  the  register  was  erroneous.  Gen- 
eral Order  No.  18  prescribes  the  proper  practice  in  such 
a  case.    Where  a  petition  is  filed  to  have  a  firm  declared 
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bankrupt,  if  all  the  members  of  the  firm  do  not  join  in, 
or  assent  to  the  petition,  notice  of  its  filing  must  be 
given  to  such  of  the  inembets  as  do  not  join  in  it  or  as- 
sent to  it,  in  like  maimer  as  if  the  proceeding  were  one  in 
involuntary  bankruptcy  against  the  members  of  the  firm. 
Until  this  is  done  the  register  has  no  authority  to  make 
an  adjudication  in  regard  to  the  bankruptcy  of  the  firm. 
Philip  Lewis  now  presents  to  the  court  a  voluntary  peti- 
tion, under  the  Bankruptcy  Act,  which  prays  that  he  and 
Henry  Lewis  may  be  adjudged  bankrupts,  and  be  dis- 
charged from  their  debts.  The  petition  sets  forth  the 
copartnership,  and  the  fact  of  the  filing  of  a  petition  in 
bankruptcy  by  Henry  Lewis,  and  is,  in  other  respects,  in 
form,  a  copartnership  petition  according  to  Form  No.  2. 
The  petition  refers  to  schedules  annexed  to  it  as  being 
schedules  of  the  debts  and  assets  of  the  copartnership, 
and  of  the  debts  and  assets  of  Philip  Lewis  individually. 
Philip  Lewis  asks,  on  filing  this  petition,  for  an  order 
that  he  have  leave  to  join  in  the  proceedings  so  hereto- 
fore taken  by  Henry  Lewis,  and  his  petition  states  that 
he  is  desirous  of  uniting  in  the  petition  of  Henry  Lewis, 
and  of  being  made  a  party  to  the  proceedings  thereunder. 
So  far  as  this  petition  of  Philip  Lewis  expresses  his  as- 
sent to  have  the  firm  declared  bankrupt,  and  his  desire 
to  join  in  the  petition  of  Henry  Lewis,  Philip  Lewis 
may  properly  be  regarded  as  joining  in  the  petition  of 
Henry  Lewis  to  have  the  firm  declared  bankrupt,  so  as  to 
effect  a  compliance  with  General  Order  No.  18,  and  thus 
validate  the  adjudication  of  bankruptcy  in  respect  to 
the  firm.  But  it  is  not  in  any  other  respect  necessary 
for  Philip  Lewis  to  join  in  the  proceedings  taken  by 
Henry  Lewis,  or  to  be  made  a  party  to  them.  The  pro- 
ceedings in  respect  to  the  creditors  of  the  firm,  and  the 
creditors  of  Henry  Lewis  individually,  will  take  place 
under  the  petition  of  Henry  Lewis.  The  proceedings  in 
regard  to  the  creditors  of  Philip  Lewis  individually  will 
take  place  under  his  petition.    Philip  Lewis  will  be  ad- 

Vou  n.— 7 
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judged  a  bankrupt,  and  receive  a  discharge  under  his 
own  petition.  Henry  Lewis  will  receive  a  discharge  un- 
der his  own  petition.  So  far  as  the  petition  of  Philip 
Lewis  is  a  petition  for  an  adjudication  of  the  bankruptcy 
of  the  firm,  it  may  be  disregarded,  except  as  indicating 
the  assent  of  Philip  Lewis  to  join  in  the  petition  of 
Henry  Lewis  for  an  adjudication  of  the  bankruptcy  of 
the  firm.  Under  such  circumstances.  General  Order  No. 
16  will  not  apply  to  the  case,  as  there  will  be  but  one 
petition  for  an  adjudication  of  the  bankruptcy  of  the 
firm.  The  petition  of  Philip  Lewis  will  be  referred  to 
the  same  register  who  has  charge  of  the  case  of  Henry 
Lewis. 

Benedict  <&  Boanrdman,  for  the  petitioner. 


JANUARY,  1868. 

THE  FEREYBOAT  BALTIC. 

Collision  at  Pjkr. — Backing. — Lookout. 

^Where  a  steam  yessel  attempted  to  make  a  landing  at  a  pier  next  to  a  ferry  slip, 
and  backed  out,  after  having  gone  in  bow  on,  and  the  wind  and  tide  swept  her 
stern  towards  the  ferry  slip,  and  she  continued  backing  nntil  she  came  in  colli- 
fiion  with  a  ferryboat,  which  was  coming  into  the  slip  and  had  slowed  as  soon 
as  she  saw  the  other  steamboat  backing,  and  had  stopped  and  backed  as  soon  as 
she  had  reasonable  ground  for  apprehending  a  collision: 

iHeldj  That  the  ferryboat  was  free  from  fault ; 

That  the  other  steamboat  was  in  fault  in  backing  as  she  did,  having  no  person  on 
her  after  deck  to  look  toward  the  direction  in  which  she  was  backing. 

Blatchford,  J.  This  is  a  libel  filed  by  the  United 
States,  as  the  owners  of  the  steamboat  Flora,  against  the 
steam  ferryboat  Baltic,  to  recover  for  damages  caused 
Hby  a  collision  which  took  place  between  the  two  vessels, 


SOUTHERN  DISTRICT  OF  NEW  YORK.  99 

The  Ferryboat  Baltic 

« 

on  the  19th  of  December,  1863,  about  half-past  one 
o'clock  in  the  afternoon,  in  the  harbor  of  New  York, 
about  300  yards  distant  from  the  Barge  office  dock,  at 
the  foot  of  Whitehall  street.  The  Flora  was  attempting 
to  make  a  landing  at  the  westerly  side  of  pier  No.  1, 
East  Biver,  being  the  pier  at  the  extreme  east  end  of  the 
Battery.  The  tide  was  strong  flood,  running  from  west 
to  east,  and  the  wind  was  blowing  strong  from  the  west- 
ward. From  some  cause,  either  because  she  missed  her 
landing,  and  was  in  danger  of  being  carried  against  the 
end  of  pier  No.  1,  by  the  force  of  the  wind  and  tide,  or 
because  she  desired  to  make  room  for  another  vessel 
which  was  at  pier  No.  1  to  get  out,  the  Flora  backed  out, 
after  having  gone  in  bow  on  and  got  her  stem  within 
the  end  of  the  pier.  The  wind  and  tide  swept  her  stem 
to  the  eastward,  and  she  kept  her  stem  way  on,  with  her 
engine  in  motion  working  backward,  until  she  came  in 
collision  with  the  Baltic,  which  was  on  her  regular  trip 
from  Brooklyn  to  her  slip  at  the  foot  of  Whitehall  street. 
New  York.  The  Baltic  did  everything  she  \^as  bound  to 
do,  by  slowing  to  half  speed,  and  then  stopping,  and 
then  backing,  to  avoid  the  collision.  That  she  did  not 
do  more,  as,  for  instance,  that,  instead  of  stopping  at  once, 
the  moment  she  saw  the  Flora  backing,  at  a  distance  off 
which  then  was  perhaps  half  a  mile,  she  slowed  to  half 
speed,  was  no  fault  on  her  part.  She  could  have  had  no 
reason  to  suppose,  and  was  not  bound  to  suppose,  that 
the  Flora  would  keep  on  backing  so  as  to  make  a  colli- 
sion probable.  She  slowed  to  half  speed  the  moment 
she  saw  the  movement  of  the  Flora,  and  she  stopped  and 
backed  as  soon  as  she  had  any  reasonable  ground  for 
apprehending  that  a  collision  was  imminent.  There  was 
nothing  in  view  from  the  Baltic  as  a  cause  for  the  back- 
ing of  the  Flora,  and  nothing  to  indicate  that  there  was 
or  would  be  a  necessity  for  the  Flora  to  back  to  the  ex- 
tent she  did.  But,  with  the  wind  and  tide  such  as  they 
were,  the  slowing  of  the  Baltic  was  a  proper  precaution. 
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There  having  been  no  fault  on  the  part  of  the  Baltic,  a 
decree  dismissing  the  libel  must,  of  course,  be  entered. 
But  in  addition  to  this,  the  evidence  shows  reckless  care- 
lessness on  the  part  of  the  Flora.  She  appears  to  have 
blindly  backed  out  into  the  harbor,  with  no  person  on 
her  after  deck  to  look  towards  the  direction  in  which  she 
was  backing,  and  give  signals  from  that  part  of  the  ves- 
sel, and  no  person  on  the  lookout  anywhere,  and  no  per- 
son anywhere  on  her  deck,  except  one  man  in  her  pilot 
house,  whose  attention  was  directed  towards  objects  at 
the  westward  in  the  Hudson  Biver.  No  reason  is  shown 
for  her  backing  as  far  as  she  did.  All  the  damage  she 
suffered  by  the  collision  was  the  consequence  of  her  own 
careless  navigation.  A  decree  will  be  entered  dismissing 
the  libel. 

ElTum  AUen  (Assistant  JJ.  St.  Attorney),  for  the  libel- 
lants. 

B.  D.  SiQiman,  for  the  claimants. 


JANUARY,  1868. 

IN  THE  MATTEE  OF  JOHN  GEAVES,   A 

BANKEUPT. 

AssiGNKK. — Sale  of  Property. — Powbr  op  Rbgistsr. 

Applications  by  assignees  in  bankruptcy  to  settle  controrersies  nnder  the  seTOD* 
teenth  section  of  the  Bankraptcy  Act,  or  to  sell  property  under  the  twenty- 
fifth  section,  must  be  made  to  the  court,  and  not  to  a  register. 

In  this  case,  the  register  certified  to  the  court  the 
question  whether  assignees  must  apply  to  the  court  for 
authority,  if  they  wished  to  take  action  under  the  seven- 
teenth and  twenty-fifth  sections  of  the  Bankruptcy  Act 
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Blatghford,  J.  If  an  assignee  desires  to  settle  a 
controversy  under  section  seventeen,  or  to  have  prop- 
erty sold  as  perishable,  or  because  the  title  to  it  is  in 
dispute,  under  section  twenty-five,  he  must  apply  to  the 
court  by  petition,  and  not  to  a  register.  If,  on  the  pre- 
sentation of  the  petition  on  notice  to  any  party  inter- 
ested, it  shall  appear  that  tl^e  matter  is  uncontested,  the 
court  can,  under  section  four,  refer  it  to  the  register, 
with  power  to  dispose  of  it. 


JANUARY,  1868. 


A  QUANTITY  OF  DISTILLED  SPIElTS,  &o., 
FOUND  AT  No.  415  EAST  FOBTY-FIFTH 
STEEBT. 

Internal  Rsvbnuk. — Bonding  Distillery  Property, — Fraud. 

Where  distillery  property  is  libelled  for  alleged  violation  of  the  Internal  Revenae 
Laws,  the  mle  of  the  court  is  not  to  allow  it  to  be  bonded  where  there  is  rea- 
sonable ground,  on  the  evidence,  to  believe  that  the  law  has  been  violated. 

Where  it  appeared,  plidnly,  that  a  rectifying  establishment  and  a  distillery  were 
^tuated  close  together,  and  that  appliances  existed  by  means  of  which  spirits 
conld  easily  be  run  into  the  rectifying  establishment  from  the  distillery  in  fraud 
of  the  law,  and  there  was  some  evidence  that  that  had  been  done,  the  motion  to 
bond  was  denied,  notwithstanding  the  positive  affidavits  of  the  claimant  and  his 
foreman  and  his  workmen,  that  it  had  not  been  done. 

On  such  an  application,  the  Government  is  not  bound  to  furnish  the  details  of  its 
evidence,  any  further  than  is  necessary  to  show  reasonable  and  probable  ground 
to  sustain  the  prosecuUon. 

B14ATOHFOBD,  J.  This  is  an  application  to  bond  a 
distillery  and  other  property,  seized  at  415  East  Forty- 
fifth  street,  and  libelled  for  a  violation  of  the  Internal 
Revenue  Laws.  The  question  of  bonding  distillery  prop- 
erty worth  more  than  $1,000,  is  expressly  confided  by 
the  statute  to  the  discretion  of  the  courts.  The  rule 
which  I  have  always  adhered  to,  has  been  not  to  bond  in 
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a  case  where  I  bave  reasonable  ground  to  believe,  from 
the  evidence  placed  before  me,  that  the  law  has  been 
violated.  In  the  present  case,  the  property  is  valuable, 
and  the  distillery  extensive.  The  capacity  to  defiraud 
the  revenue  is  large,  if  the  means  and  the  will  exist. 
This  is  the  second  application  which  has  been  made  to 
me  to  bond  this  property,  a  former  application  having 
been  denied.  I  permitted  a  renewal  of  it,  which  is  made 
on  new  a£9davits ;  and  further  affidavits  are  produced  on 
the  part  of  the  Government.  The  application  has  been 
urged  with  great  pertinacity,  and  I  have  carefully  exam- 
ined the  voluminous  papers,  with  a  view  to  see  whether 
a  case  of  probable  guilt  was  made  out. 

I  find,  in  this  case,  what  experience  has  shown  to  be 
a  very  common  occurrence  in  the  business  of  distilling 
spirits— the  close  proximity  of  a  rectifying  establishment 
to  the  distillery,  and  a  communication  between  the  two  by 
an  underground  pipe,  ostensibly  laid  for  the  passage  of 
Oroton  water — the  two  establishments  often  getting  their 
supplies  of  water  from  a  common  main  or  source,  and 
through  a  pipe  common  to  both,  to  some  extent.  Under 
these  circumstances,  it  requires  but  little  ingenuity  for 
men  who  wish  to  break  the  law  and  defraud  the  Govern- 
ment, to  arrange  temporary  and  shifting  means  of  dranr- 
ing  spirits  illicitly  from  the  receiving  cisterns  in  the  dis- 
tillery, and  conveying  them  into  tubs  in  the  rectifying 
establishment. 

In  the  present  case,  the  rectifying  establishment  was 
but  a  few  feet  distant  from  the  distillery.  In  a  stable 
on  the  distillery  premises,  there  was  found  a  hose,  about 
forty  feet  long,  and  one  inch  and  a  half  in  diameter, 
which,  about  one  hour  after  the  seizure,  smelt  and  tasted 
strongly  of  spirits.  On  the  outside  of  the  distillery 
a  permanent  faucet  was  found  at  the  end  of  a  one  and 
a  half  inch  lead  pipe,  which  pipe  passed  undergroimd 
into  the  rectifying  house.  On  trying  the  hose  with  the 
faucet,  it  was  found  that  a  butt  suitable  to  the  size  of  the 
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hose  would  screw  upon  the  mouth  of  the  faucet,  and  the 
hose,  when  so  attached  to  the  faucet,  was  long  enough 
to  pass  up  and  into  a  window  near  to  and  above  the  cis- 
tern room  of  the  distillery.  This  hose  was  of  a  length 
wholly  unnecessary  for  any  of  the  ordinary  purposes  of 
filling  barrels  from  the  receiving  cisterns,  or  otherwise 
conducting  spirits  in  a  distillery,  and  it  was  a  spirit-hose, 
and  not  a  water-hose.  The  faucet  referred  to  smelt  and 
tasted  of  spirits.  The  lead  pipe  referred  to  connected 
with  a  faucet  in  the  rectifying  house,  and  the  latter  fau- 
cet smelt  and  tasted  of  spirits.  There  was  found  a  stop- 
cock arrangement,  whereby  the  lead  pipe  referred  to 
could  be  permitted  to  convey  water,  or  be  prevented 
from  conveying  water,  at  pleasure.  When  •  in  the  latter 
condition,  it  could  convey  spirits  if  they  were  furnished 
to  it.  The  covers  of  the  receiving  cisterns  in  the  distil- 
lery were  four  or  five  inches  apart.  Now,  with  these  ap- 
pliances and  facilities  for  fraud,  with  the  hose,  and  the 
butt,  and  the  lead  pipe  in  position,  a  syphon  would  easily 
draw  spirits  from  the  receiving  cisterns  into  the  hose, 
and  pass  them  into  the  rectifying  house. 

The  foregoing  facts  are  clearly  established.  Yet  the 
court  is  asked  to  overlook  them,  because  no  witness  is 
produced  on  this  motion,  made  on  affidavits,  who  actually 
saw  spirits  run  off  in  this  illicit  way,  and  is  asked  to  credit 
the  sworn  denial  of  the  proprietor  of  the  distillery  and  his 
foreman  and  sundry  workmen,  in  ex  parte  affidavits,  that  no 
spirits  were  run  off  in  an  illicit  way.  I  cannot  do  so,  but 
must  regard  the  parties  as  presumptively  guilty  of  having 
committed  frauds  which  they  seem  so  industriously  to 
have  put  themselves  in  the  way  of  being  able  to  commit 
by  proper  appliances.  Nor  can  I  assume  that,  on  this 
application,  the  Government  has  brought  forward,  in 
reply  to  the  motion,  all  the  evidence  it  can  furnish,  when 
the  case  comes  to  a  trial,  to  sustain  a  forfeiture.  Appli- 
cations to  bond  in  these  cases,  are,  as  my  experience 
shows,  in  many  instances,  made,  not  really  with  an  ex- 
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pectation  that  the  application  will  be  granted,  but  with 
a  view  to  compel  the  Government  to  disclose  the  names 
of  its  witnesses  and  the  details  of  its  evidence.  This  it 
is  not  bound  to  do  to  any  greater  extent  than  is  neces- 
sary to  show  probable  and  reasonable  ground  to  sustain 
the  seizure  and  prosecution. 

It  was  strongly  urged  by  the  counsel  for  the  claimant, 
that,  if  a  condemnation  was  had  in  this  case,  the  Govern^ 
ment  would  be  obliged,  on  execution,  to  sell  the  distillery 
at  public  auction,  and  then  the  claimant  could  purchase  it, 
and  resume  business ;  and  that,  therefore,  there  was  no 
force  in  any  suggestion  that  the  property  ought  not  to  be 
put  back  now  into  the  claimant's  hands,  lest  he  might  re- 
peat any  frauds  he  bad  committed.  This  argument  ought 
equally  to  avail  against  any  prosecutions  whatever  for  for- 
feitures  of  distilleries  for  frauds.  The  law  forbids  the 
bonding  of  distilleries  not  exceeding  $1,000  in  value,  and 
requires  that,  on  condemnation,  they  shall  be  destroyed. 
It  authorizes  the  court,  in  its  discretion,  to  bond  distil- 
leries of  greater  value  than  $1,000,  and  requires  them  to  be 
sold  on  condemnation.  But  whether,  when  condemned, 
a  distillery  is  to  be  destroyed  or  to  be  sold,  it  is  none  the 
less  the  duty  of  the  public  authorities  to  prosecute  it, 
and  of  a  court  and  a  jury  to  condemn  it,  if  it  has  incurred 
condemnation.  So,  also,  it  is  none  the  less  the  duty  of 
the  court,  in  the  exercise  of  the  discretion  confided  to  it 
in  regard  to  bonding  a  distillery,  to  withhold  from  par- 
ties who  have  once  deliberately  provided  themselves  with 
the  means  of  coimnitting  frauds,  the  opportunity  of  car- 
rying out  their  manifest  intentions,  although  the  law 
may  require  that  the  property  shall,  on  its  final  condem- 
nation, be  sold  at  public  auction. 

If  this  motion  should  be  granted,  the  door  might  as 
well  be  thrown  open  wide  and  freely  to  all  proprietors  of 
distilleries  and  rectifying  establishments,  to  provide  the 
means  for  committing  frauds,  and  then  come  into  court 
and  ask,  as  often  as  their  property  is  seized,  to  have  it 
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restored  to  them  on  bond,  as  a  matter  of  course.  Oon- 
gress  has  indicated  clearly  its  intention  that  this  shall 
not  be  done.  The  frauds  on  the  revenue  in  the  matter 
of  distilled  spirits  have  assumed  gigantic  proportions, 
and  the  proper  enforcement  of  the  laws  demands  that 
the  public  authorities,  and  the  prosecuting  officers,  and 
courts  and  juries,  should  discharge  their  several  duties 
in  regard  to  suits  and  prosecutions  concerning  distilled 
spirits,  with  firmness  and  consistency. 
The  motion  is  denied. 

S.  G.  Cawrtney  ( U.  S.  Attomey)^  for  the  Unit-ed  States. 

A.  J.  DUtenJioefer^  for  the  claimant. 


JANUARY,  1868. 

THE  SOHOONEE  CAEOLmB  AND  COENELIA. 

Practice. — Security  for  Costs. — Seamen. 

Where  seamen  served  a  few  days  on  board  a  Tessel  in  the  port  of  New  York,  bat 
did  not  sign  shipping  articles,  and  were  paid  for  the  time  they  served  and  were  dis- 
charged, and  left  the  vessel  without  objection,  but  libelled  the  vessel  to  recover 
damages  for  the  breaking  up  of  a  voyage  for  which,  as  they  alleged,  they  had 
been  hired,  and  proces3  was  issued  in  their  favor  against  the  vessel  without 
their  giving  security  for  costs,  and  the  claimants  applied  for  an  order  that  they 
file  security  for  costs: 

Held,  That  their  claim  was  not  a  claim  for  wages,  within  the  meaning  of  Rule  45 
of  this  court,  and  that,  therefore,  they  must  file  security  for  costs. 

This  was  a  motion  on  behalf  of  the  claimants  of  the 
schooner  Garoline  and  Oornelia,  that  the  libellants  file 
security  for  costs,  the  process  in  their  favor  having  issued 
against  the  vessel  without  their  having  filed  such  se- 
curity, on  the  theory  that  they  were  seamen  suing  an 
American  vessel  for  their  wages. 
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For  libellants,  A.  Nash. 

For  claimants,  Beebej  Dean  <&  Donohtie. 

Blatcheokd,  J.  By  Eule  44  of  this  court,  no  process 
in  rem  can  be  issued  unless  a  stipulation  for  costs  in  $250 
is  first  given  by  the  libellant.  But,  by  Eule  45,  "  seamen 
suing  in  rem  for  wages  in  their  own  right,  and  for  their 
own  benefit,  for  services  on  board  American  vessels," 
are  not  required  to  give  such  security  in  the  first  in- 
stance, although  the  court  may,  for  adequate  cause,  on 
motion,  with  notice  to  the  libellant,  after  the  arrest  of 
the  property,  order  the  usual  stipulation  to  be  given  in 
such  case,  or  that  the  property  arrested  be  discharged. 

In  the  present  case  the  libellants  are  seamen,  and  sue 
in  rem  an  American  vessel,  but  the  suit  is  not  one  for 
wages,  within  the  meaning  of  Eule  45.  It  is  a  suit  for 
compensation  for  special  damages  for  the  breaking  ux>  of 
a  voyage  before  it  began,  and  for  an  alleged  breach  of 
contract  to  employ  them  on  a  voyage.  They  never  signed 
shipping  articles.  They  served  a  few  days  in  the  port  of 
New  York,  on  board  of  the  vessel,  and  were  paid  in  full 
their  wages  for  those  days,  and  were  then  discharged, 
without  objection  on  their  part.  They  did  not  leave  port 
in  the  vessel,  or  enter  on  any  voyage  on  board  of  her. 
The  distinction  between  wages  and  a  claim  for  compen- 
sation for  special  damages,  under  circumstances  like 
those  in  the  present  case,  is  well  settled  (2  Parsons  on 
Maritime  Law^  573) ;  and  Eule  45  confines  the  exception 
in  favor  of  seamen  to  those  suing  in  rem  for  wages  for 
**  services  on  board"  an  American  vessel.  Here  the  sea- 
men were  paid  in  full  for  all  services  on  board  of  the  ves- 
sel, and  they  sue  now  for  an  alleged  breach  of  contract, 
because  they  were  not  allowed  to  render  further  services 
on  board. 

The  motion  that  the  libellants  enter  into  the  usual 
stipulation  under  Eule  44,  is  granted. 
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Bottomry. — Barratry  of  Master. — Salvage. — ^Premium  on  Gold. 

A  master  of  a  vessel  which  had  sailed  from  Singapore,  bound  to  Australia,  barra- 
trously  ran  away  with  tlie  vessel  to  the  port  of  Aspinwall,  in  New  Grenada. 
There  he  had  made  arrangements  to  sell  the  vessel  and  cargo,  when  C,  the 
British  consnl,  who  was  also  Lloyd's  agent  there,  discovered  the  frand,  and,  by 
the  aid  of  the  authorities,  the  prosecution  of  the  fraud  was  prevented,  and  the 
master  absconded.  The  American  consul  thereupon  appointed  a  new  master, 
S.,  for  the  vessel,  and  directed  him  to  bring  her  to  New  York,  as  the  nearest 
proper  port.  C.  thereup  m  advanced  $1,616.82  in  gold,  to  pay  bills  incurred 
for  the  vessel,  and  took  a  bottomry  bond,  executed  by  S.,  as  master,  on  the 
vessel  and  cargo,  to  secure  the  paj^ment  of  these  advances,  with  40  per  cent, 
premium.  The  bond  also  recited,  that  it  had  been  agreed  between  S.,  the  new 
master,  and  the  United  Stntes  consul  and  C,  that  C.  was  entitled  to  a  reasonable 
sum  for  salvas^e,  as  a  reward  for  his  recovery  of  the  property ;  and  the  bond 
then  assigned  the  vessel  and  cargo  to  C.  for  the  fulfillment  of  the  contract  On 
the  arrival  of  the  vessel  at  New  York,  this  libel  was  filed  by  C.  to  enforce  the 
bond.  No  one  appeared  for  the  ve33el,  but  an  answer  was  put  in  by  Lloyd's 
agent  in  New  York,  intervening  for  the  interest  of  underwriters  on  the  cargo. 
The  only  defence  set  up  was,  that  S.  was  not  lawfully  appointed  roaster,  and  had 
no  authority  to  ezecnte  the  bond . 

ffeld.  That  the  advances  were  made  by  the  libellant  on  the  creiit  of  the  vessel 
and  cargo,  and  the  case  was,  therefore,  a  proper  one  for  the  giving  of  a  bottomry 
bond; 

ThAt  S.,  having  been  appointed  master  by  the  American  consul  in  a  foreign  port, 
agreeably  to  the  usage  of  merchants  under  the  circumstances,  had  the  same 
authority  to  execute  the  bond  as  if  he  had  been  appointed  directly  by  the  owner 
of  the  vessel ; 

That  the  libellant  must  have  a  decree,  therefore,  for  his  advances  and  the  premi- 
um, no  objection  being  taken  to  the  latter  as  excessive,  but  without  any  allow- 
ance for  premium  on  gold ; 

That  the  libellant's  claim  to  be  recompensed  for  his  services  in  detecting  the  fraud 
and  recovering  the  property  was  a  proper  one  to  be  allowed  nnder  the  bond,  not 
however  as  salvage,  but  pro  opere  et  labore, 

.  Blatohford,  J.  This  is  a  libel  filed  on  a  bottomry 
bond,  executed  at  the  city  of  Colon,  or  Aspinwall,  in 
New  Grenada,  January  7th,  1867,  by  Thomas  0.  Saunders, 
master  of  the  brig  Jacmel  Packet,  on  the  vessel  and  her 
cargo,  conditioned  for  the  payment  to  the  libellant,  at 
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*  New  York,  of  $1,616*82,  with  40  per  cent,  premium,  the 
said  amount  in  gold  coin  having  been  advanced  at  Colon 
by  the  libellant  to  the  master,  to  furnish  supplies  and 
repairs  for  the  vessel  at  Colon  for  a  voyage  to  New 
York.  The  bond  also  sets  forth,  that  the  brig  was,  on 
the  6th  of  August,  1866,  chartered  and  freighted,  at  Sin- 
gapore, by  her  late  master,  John  A.  Dawes,  to  a  house 
there,  to  convey  a  cargo  of  pepper  and  other  articles  to 
Melbourne,  in  Australia ;  that  the  cargo,  with  a  slight  de- 
ficiency, is  on  board ;  and  that  the  late  master  feloniously 
deviated  from  his  voyage,  and  brought  the  vessel  and 
cargo  to  the  port  of  Colon,  and  had  already  made  ar- 
rangements to  defraud  the  owners  of  the  vessel  and 
cargo  by  a  sale  thereof,  when,  through  the  instrumental- 
ity of  the  libellant,  the  papers  and  documents  appertain- 
ing thereto  were  brought  to  light,  and  the  barratry 
prevented,  and  the  cargo  and  vessel  secured  to  their 
lawful  owners.  The  bond  then  states,  that  it  is  agreed 
between  Captain  Saunders,  and  the  United  States  consul 
at  Colon,  and  the  libellant,  that  the  libellant ''  is  entitled 
to  a  reward  for  the  recovery  of  the  property,  as  a  fee, 
premium,  or  salvage,  which  amount,  it  is  mutually  agreed, 
shall,  without  delay,  be  paid  in  the  city  of  New  York,  in 
United  States  gold,  out  of  the  proceeds  of  the  said  ship 

^  and  cargo,  and  to  be  levied  and  adjudged  by  any  com- 
petent average  adjuster."  The  master  then,  by  the 
instrument,  mortgages  and  assigns  to  the  libellant  the 
vessel  and  cargo,  for  the  due  fulfillment  of  the  contract. 
The  answer  is  put  in  by  Lloyd's  agent  at  New  York, 
intervening  for  the  interest  of  underwriters  in  England 
on  the  cargo.  There  is  no  answer  on  the  part  of  the 
vessel.  The  only  alfirmative  defence  set  up  in  the  answer 
for  the  cargo  is,  that  Captain  Saunders  was  not  lawfully 
appointed  master  of  the  vessel,  and  had  no  power  to  ex- 
ecute the  bond,  and  make  the  vessel  and  cargo  liable. 
The  libellant  was  Lloyd's  agent^at  Colon,  and  also  the 
British  consul  there  at  the  time  of  the  transactions  in 
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question.  The  vessel  arrived  at  Colon,  under  the  Ameri- 
can flag,  in  December,  1866,  and  Captain  Dawes  put  her 
papers  into  the  hands  of  the  American  consul  there.  He 
put  the  papers  into  the  hands  of  the  libellant  for  an 
investigation  of  the  case,  and  the  libellant  detected  the 
fraud  of  Captain  Dawes.  Thereupon,  Captain  Dawes 
abandoned  the  vessel,  and  absconded,  and  the  American 
consul  appointed  Captain  Saunders  to  be  master  of  the 
vessel,  and  directed  him  to  take  her  to  New  York,  as  the 
nearest  proper  port.  There  appears,  from  the  evidence, 
to  have  been  a  necessity  for  all  the  repairs  and  supplies 
that  are  covered  by  the  bond.  All  the  averments  of  fact 
stated  in  the  bond  are  supported  by  the  evidence. 

The  evidence  shows,  that  the  libellant  himself  furnished 
directly  to  the  vessel  a  large  portion  of  the  supplies,  and 
paid  bills  for  repairs,  and  advanced  money  to  the  sea- 
men for  wages,  and  paid  the  consul's  bill,  and  paid  bills 
for  articles  used  for  repairs,  and  also  paid  for  supplies 
purchased  at  Colon  from  other  parties.  It  is  apparent, 
from  the  evidence,  that  the  libellant  furnished  these 
supplies,  and  paid  and  advanced  these  moneys,  on  the 
credit  of  the  vessel  and  cargo,  and  not  at  all  on  the  per- 
sonal credit  of  the  master  or  the  owners.  The  case  was, 
therefore,  a  proper  one  for  the  giving  of  a  bottomiry 
bond.  (1  Parsons  an  Ma/ritime  LaWj  422,  hook  1,  ch.  11, 
JP,  pcLge  422,  note  5,  and  cases  cited.)  And  Captain  Saund- 
ers, having  been  appointed  master  by  the  American  con- 
sul, in  a  foreign  port,  agreeably  to  the  usage  of  mer- 
chants, under  the  circumstances  disclosed  in  this  case, 
had  the  same  authority  to  execute  the  bond  as  if  he  had 
been  appointed  directly  by  the  owner  of  the  vessel.  (The 
Zodiac,  1  Hogg.  Adm.  22.,  320 ;  The  Nueva  Loanese,  22 
Eng.  Law  dk  Eq,  JB.,  623 ;  Maclachlan  on  Mercha/nt  SMp^ 
ping,  153.) 

The  rate  of  maritime  interest,  forty  per  cent.,  con- 
tracted for  in  the  bond,  is  very  high,  but  no  objection 
is  taken  to  it  in  the  answer  as  excessive  under  the  circum- 
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stances.  The  bond  is  made  payable  within  a  reasonable 
time  after  the  arrival  of  the  vessel  at  New  York,  or  any 
other  i)ort,  and  previous  to  making  any  delivery  of  the 
cargo  at  any  port.  She  arrived  at  New  York  February 
2d,  18G7.  The  libel  was  filed  February  9th,  1867,  and  the 
monition  was  returnable  and  returned  February  26th, 
1867. 

I  award  a  decree  to  the  libellant  for  the  amount  of 
his  advances  and  payments,  $1,616.82,  and  for  forty  per 
cent,  premium  thereon,  as  maritime  interest,  amount- 
ing to  $646.73,  making  a  total  of  $2,263.55.  No  premium 
to  make  this  amount  equal  to  gold,  can  be  allowed,  under 
the  rule  adopted  in  this  court.  This  sum  of  $2,263.55 
will  be  subject  to  interest  at  the  rate  of  6  per  cent,  per 
annum  from  February  26th,  1867,  to  the  time  of  enter- 
ing the  decree  herein. 

In  regard  to  the  claim  for  a  reward  or  compensa- 
tion to  the  libellant  for  his  services  in  discovering  the 
fraud  of  Captain  Dawes,  and  preserving  the  vessel  and 
cargo  for  their  lawful  owners,  the  claim  is  a  proper  one 
to  be  allowed  under  the  bond.  It  is  not  allowed  in  any 
respect  as  salvage,  but  as  a  remuneration  for  services, 
pro  opere  et  labore^  under  the  peculiar  circumstances 
of  the  case.  On  the  facts,  the  case  resembles,  in  many 
material  points,  the  case  of  The  Zodiac  (1  Hagg.  Adm. 
iJ.,  320),  and  the  case  of  The  Gauntlet  (3  W.  Bob.,  82) ; 
in  both  of  which  cases  an  allowance  for  kindred  ser- 
vices was  made  on  a  bottomry  bond  which  covered  them. 
In  the  present  case  the  libel  avers  that  the  vessel  and 
cargo  were  worth  $20,000.  This  averment  is  denied  by 
the  answer,  and  I  find  nothing  in  the  proofs  showing 
what  their  value  was,  or  what  a  proper  allowance  would 
be.  I  am,  therefore,  without  any  guide  whereby  to  de- 
termine the  amount.  As  the  vessel  has  been  sold  in  an- 
other suit  on  a  claim  for  wages,  and  there  is  no  balance 
remaining  from  her  proceeds,  if  the  amount  of  such  re- 
muneration to  the  libellant  is  not  agreed  upon  between 
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the  libellant  and  the  claimants  of  the  cargo,  there  must 
be  a  reference  to  take  testimony  by  which  to  fix  it.* 
When  the  amoimt  is  fixed,  as  it  was,  by  the  bond,  to  be 
paid  out  of  tlie  proceeds  of  vessel  and  cargo,  and  no  time 
for  payment  was  specified,  the  amount  will  be  allowed  at 
the  date  of  entering  the  decree,  without  any  iiiterest 
npon  it*  The  libellant  will  be  entitled  to  the  costs  of 
the  suit. 

B.  D.  Benedict  and  J*.  Solis  Bitterband,  for  the  libellant. 

Martin  dk  SnUth^  for  the  claimants. 


JANUARY,  1868. 

THE  PEOPELLEE  EICHAED  DOANE. 

Collision.— Pleading. — Vessel  and  Owner. 

A  Boit  to  recover  damages  for  a  collision  cannot  properly  be  brought  against  a 

yessel  in  rem,  and  her  owner  in  personam,  unless  her  owner  is  also  master. 
All  the  owners  of  a  vessel  injured  by  a  collision  should  be  joined  as  libellants. 
The  case  of  Newell  v.  Norton  (8  Wallctce,  257)  discussed. 

This  was  a  libel  for  a  collision.  It  stated  that  David 
K.  Woolman,  the  libellant,  was  the  part  owner  and 
master  of  a  certain  canal  boat,  which  was  injured  by  a 
collision  with  the  propeller  Bichard  Doane,  through  the 
fault  of  the  propeller.  The  libel  prayed  process  against 
the  propeller  and  against  John  H.  Willis,  her  owner, 
and  asked  that  the  court  would  decree  the  payment  of 
damages  against  Willis  and  the  vessel,  and  that  the 
vessel  might  be  condemned  and  sold  to  pay  the  same. 

To  this  libel,  Willis,  as  claimant  and  respondent,  ex- 
cepted, on  two  grounds  :  (1.)  Because  the  libel  improperly 

*  This  amount  was  fixed,  on  a  reference,  at  $868. 
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joined  a  suit  in  rem  against  the  vessel,  and  a  suit  in  per- 
sonam  against  her  owner.  (2.)  Because  it  presented,  on 
its  face,  a  nonjoinder  of  proper  parties  as  libellants. 

For  libellant,  M.  Qoepp. 

For  claimant,  W.  J.  Haskett 

Blatohfobd,  J*  The  first  exception  is  well  taken. 
The  15th  Eule  of  the  Eules  of  Practice  for  Courts  of 
Admiralty  in  instance  causes,  prescribed  by  the  Supreme 
Court  of  the  United  States,  provides,  that  in  all  suits  for 
damage  by  collision,  the  libellant  may  proceed  against 
the  ship  and  master,  or  against  the  ship  alone,  or  against 
the  master  or  the  owner  alone,  in  personam.  This  rule 
has  always,  since  its  enactment,  been  construed  as  ex- 
cluding any  other  mode  of  procedure,  in  suits  for 
damage  by  collision,  than  that  specified  in  and  allowed 
by  the  rule.  The  proctor  for  the  libellant  seems  to  have 
been  misled  by  an  expression  in  the  opinion  of  the 
Supreme  Court,  delivered  by  Mr.  Justice  Grier,  in  the 
case  of  Newell  t?.  Norton  (3  Wallace,  257,  266).  In  that 
case,  a  libel  for  collision  was  filed  against  a  vessel  and 
her  master,  who  was  part  owner  of  her,  and  her  other 
owners,  and  her  pilot.  The  District  Court  sustained  the 
libel  as  against  the  vessel  and  her  master,  and  dismissed 
it  as  against  the  other  owners  and  the  pilot.  The  Su- 
preme Court  concurred  with  the  District  Court  in  this 
practice,  and  decided  that  it  was  proper  for  the  District 
Court,  in  its  discretion,  to  allow  the  libellant  to  elect  in 
what  way  he  would  proceed  in  a  case  of  such  misjoinder, 
and  to  amend  his  libel  accordingly.  After  deciding  this 
point.  Judge  Grier,  in  the  opinion,  says :  "  The  objection 
that  a  libel  in  rem  against  a  vessel,  and  in  personam 
against  the  owner,  cannot  be  joined,  was  properly  over- 
ruled, as  it  was  in  conformity  with  the  15th  Bule  in  Ad- 
miralty, as  established  by  this  court."    Now,  the  report 
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of  the  case  shows  that  the  objection  that  was  overruled 
by  the  District  Ooort  was  not  an  objection  that,  in  a 
libel  for  collision,  proceedings  against  a  vessel  and  her 
owner,  who  was  not  her  master,  could  not  be  joined. 
That  objection  was  sustained.  The  objection  that  was 
overruled  was  an  objection  that,  in  a  libel  for  collision, 
proceedings  against  a  vessel  and  her  master  could  not  be 
joined.  The  overruling  of  the  former  objection  would 
not  have  been  in  conformity  with  the  15th  Bule  in  Ad- 
miralty, but  the  sustaining  of  it  was  in  conformity  with 
that  rule.  The  overruling  of  the  latter  objection  was  in 
conformity  with  that  rule.  It  is  manifest  that  the  lan- 
guage used  by  Judge  Orier  was  inadvertently  used. 

The  second  exception,  also,  is  allowed.  All  the 
owners  of  the  damaged  canal-boat  may,  and  should,  be 
joined  as  libellants.  {Benedicts  Adm.^  §  380;  Fretz  v. 
Ball,  12  Haw.y  466,  468 ;  Stannard  v.  The  John  Hart,  in 
this  courts  before  Judge  Betts^  Ma/rchf  1861.) 

The  libel  may  be  amended,  on  payment  of  costs,  in 
both  of  the  particulars  in  which  it  is  excepted  to. 


JANUARY,  1868. 


IN  THE  MATTEE  OF  J.  OGDBN  SMITH,  A  BANK- 

EUPT. 

Choios  of  AssiaNss. — Duty  of  Reoibtsr. — Chakoe  of  Register. — 
Notice  of  Objection  to  Proof  of  Debt. 

It  IB  incumbent  upon  registers  in  no  maimer  to  interfere  with  or  influence,  directly, 
or  indirectly,  the  choice  of  an  assignee  by  creditors. 

The  policy  of  the  Bankruptcy  Act  is  to  giye  to  the  creditors,  in  the  first  inBtance,^ 
a  free,  deliberate,  unbiased  choice  of  the  assignee. 

Where  creditors  applied  to  have  the  proceedings  sent  before  another  register  than^ 
the  one  to  whom  the  case  had  been  referred,  on  the  ground  that  the  i^egister 
had  interfered  in  the  choice  of  an  assignee,  the  court  granted  the  application, 
without^  howerer,  queetioning  the  motiyee  of  the  register  in  what  he  had  done, 

VotlL— 8 
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bat  beoasae  the  creditora,  who  had  made  affida^ita  in  aupport  of  the  applicatioii, 
and  their  attorney,  onght  not  to  be  compelled  by  the  conrt,  after  all  that  had 
tranipired,  to  oontinne  the  proceedings  before  the  register  in  qaeation. 

Where  creditors,  irho  had  prored  their  debts,  served  on  the  register  a  notice  pro> 
testing  against  the  proof  of  any  claims  against  the  estate  by  csrtahi  other 
creditors,  and  requesting  to  be  notified  if  any  such  olaims  were  tendered  fer 
proof: 

Hdd,  That  they  had  the  right  to  serve  each  a  notice. 

Blatohfosd,  J.  This  is  a  case  of  inyolantary  bank* 
raptcy,  in  which  an  adjudication  of  bankruptcy  was  made 
by  the  court  on  the  17th  of  December,  1867.  The  order 
of  adjudication  referred  the  case  to  one  of  the  registers 
in  bankruptcy  of  the  court,  by  name,  to  take  such  pro- 
ceedings thereon  as  are  required  by  the  Act.  On  the 
same  day  a  warrant  was  issued,  which  api)ointed  the  15th 
day  of  January,  1868,  at  the  office  of  such  register,  as 
the  day  for  the  meeting  of  the  creditors  of  the  bankrupt 
to  prove  t^eir  debts  and  choose  one  or  more  assignees 
-of  his  estate.  An  application  is  now  made  to  the  court, 
on  the  i)art  of  Halle  tt  &  Robbins,  creditors  of  the  bank- 
rupt, who  have  proved  their  debt  against  his  estate,  to 
vacate  so  much  of  the  order  of  adjudication  as  refers 
the  case  to  the  register  designated  in  the  order,  and  to 
refer  it  to  some  other  register,  without  prejudice  to  pro- 
ceedings already  had  in  the  case.  The  ground  on  which 
this  application  is  based  is,  that  the  register  has  im- 
properly interfered  in  the  matter  of  the  choice  of  an 
assignee  of  the  estate  of  the  bankrupt.  Uncontradicted 
testimony  shows  that,  on  several  occasions,  on  several 
different  days,  from  two  to  five  days  prior  to  the  day  ap- 
pointed for  the  first  meeting  of  creditors  and  for  the 
choice  of  an  assignee,  when  creditors  attended  in  person 
at  the  office  of  the  register  for  the  purpose  of  making 
oath  before  him  to  their  proofs  of  debt,  he  presented,  or 
caused  to  be  presented,  to  them,  a  printed  blank  of  Form 
^o.  15,  with  the  name  of  a  person  inserted  in  it  as  as- 
signee of  the  bankrupt's  estate,  and  requested  them, 
either  directly  or  through  a  clerk  in  his  office,  to  sign 
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sach  blank  form,  aoid  vote  for  such  person  as  assignee. 
It  does  not  appear  that  such  person  was  known  to  or  of 
by  any  of  snch  creditors,  and  it  does  appear  that  several 
of  them  did  not  know  him  or  know  of  him.  The  regis- 
ter's reply  to  these  allegations  consists  in  a  vindication 
of  his  motives  in  soliciting  votes  for  the  assignee,  and 
in  testimony  as  to  the  fitness  of  the  person  designated, 
and  in  attacks  upon  the  character  and  motives  of  the 
attorney  for  Hallett  &  Bobbins,  who  are  also  the  peti- 
tioning creditors. 

Whatever  were  tibe  motives  of  the  register,  and  how- 
ever well  fitted  for  the  position  the  assignee  of  his  choice 
was,  his  interference  in  the  matter,  in  the  manner  stated, 
was  wholly  unwarrantable  and  improper.  The  register 
is  a  part  of  the  court,  his  duties  are  of  a  judicial  char- 
acter, and  his  action  should,  under  all  circumstances,  be 
free  from  reproach  and  above  all  suspicion  of  interest  or 
partisanship.  The  fourth  section  of  the  Bankruptcy 
Act  provides,  that  *^  no  register  shall  be  of  counsel  or  at- 
torney, either  in  or  out  of  court,  in  any  suit  or  matter 
pending  in  bankruptcy,  in  either  the  circuit  or  district 
court  of  his  district,  nor  in  an  appeal  therefrom,  nor 
shall  he  be  executor,  administrator,  guardian,  commis- 
sioner, appraiser,  divider,  or  assignee  of  or  upon  any 
estate  within  the  jurisdiction  of  either  of  said  courts  of 
bankruptcy,  nor  be  interested  in  the  fees  or  emoluments 
arising  from  either  of  said  trusts."  This  provision  in- 
dicates the  spirit  of  judicial  impartiality  which  the  law 
expects  will  be  exhibited  by  every  register  in  the  dis- 
charge of  his  important  duties.  With  the  choice  of  an 
assignee  by  the  creditors  he  has  nothing  to  do,  except  to 
preside  at  the  meeting  at  which  the  choice  is  made.  It 
is  not  necessary  he  should  approve  or  confirm  the  choice; 
for,  although  such  an  approval  by  the  register  is  append- 
ed to  Form  No.  15,  nothing  of  the  kind  is  required  by 
the  statute.  The  election  is  subject  to  the  i^proval  of 
the  judge ;  and,  although  it  is  the  duty  of  the  register,  in 
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transmittilDg  the  result  of  an  election  to  the  judge,  for 
his  action  thereon,  to  make  known  any  objection  which 
exists  to  an  approval  of  the  choice,  yet,  beyond  this,  the 
register  has  nothing  to  do  with  either  the  election  or  ap- 
pointment of  an  assignee,  unless  there  is  a  failure  to 
choose,  or  a  non-acceptance  by  the  person  chosen,  and 
then,  in  certain  cases,  the  register  can  appoint  an  as- 
signee. In  regard  to  the  choice  of  an  assignee,  the  pol- 
icy of  the  Bankruptcy  Act,  as  clearly  shown  in  its  pro- 
visions, is,  to  give  to  the  creditors  of  a  bankrupt  the  free, 
deliberate,  unbiased  choice,  in  the  first  instance,  of  the 
person  who  is  to  take  the  assets  and  manage  them.  This 
is  a  feature  which  did  not  exist  in  any  former  bankruptcy 
law  of  the  United  States,  and  was  adopted  from  the 
English  system.  The  importance  of  this  policy  has  been 
uniformly  recognized  by  this  court,  and  it  has  not  failed 
to  approve  all  elections  of  assignees  by  creditors,  unless 
something  was  placed  before  it  to  show  that  the  choice 
was  not  a  proper  one.  It  is  especially  incumbent  upon 
registers  in  no  manner  to  interfere  with,  or  influence, 
either  directly  or  indirectly,  the  choice  of  an  assignee  by 
creditors.  The  action  of  a  register  should,  in  all  things, 
be  that  of  strict  impartiality,  not  only  in  fact  but  in  ap- 
pearance, and  he  should  not  present  the  semblance  of 
having  any  interest  or  bias  in  favor  of  or  against  any 
particular  person  as  assignee,  any  more  than  of  being 
prejudiced  for  or  against  the  bankrupt,  or  for  or  against 
any  creditor,  in  any  proceeding.  Any  other  course  will 
lead,  if  not  to  abuses,  to  the  suspicion  of  them,  and  will 
impair  the  usefulness  of  the  registers  and  derange  the 
harmonious  working  of  the  system. 

It  might  not  be  proper,  in  this  case,  to  apply  the  rem- 
edy asked  for,  of  transferring  the  case  to  another  regis- 
ter, were  it  not  that  it  is  manifest,  from  the  affidavits  in 
the  matter,  and  from  what  transpired  in  open  court,  on 
the  argument  of  the  motion,  that  it  will  be  a  judicious 
exercise  of  discretion  to  send  the  case  to  another  regis- 
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ter.  This  I  do  without  at  all  meaning  to  question  the 
motives  of  the  register  in  soliciting  votes  for  the  assignee 
designated  by  him.  I  do  it  because  the  creditors  who 
have  made  affidavits  in  support  of  this  motion,  and  the 
attorney  for  the  petitioning  creditors,  ought  not  to  be 
compelled  by  the  court,  after  all  that  has  transpired,  to 
continue  the  proceedings  in  this  case  before  the  register 
to  whom  it  was  referred. 

Some  animadversion  was  made  by  the  register  upon 
the  fact  that  the  attorney  for  the  petitioning  creditors 
served  upon  him,  on  the  10th  of  January,  1868,  a  notice 
stating  that  such  creditors  protested  against  the  proof 
of  any  claims  against  the  estate  by  four  several  credit- 
ors, naming  them,  and  opposed  their  claims  on  the  ground 
that  they  were  not  entitled  either  to  prove  their  debts  or 
to  vote  for  or  be  eligible  as  assignees,  and  requesting 
that  such  attorney  might  be  immediately  notified  if  any 
of  such  persons  should  tender  their  claims  for  proof. 
This  notice  was  served  in  the  exercise  of  an  undoubted 
right.  Section  twenty-three  of  the  act  provides,  that 
''when  a  claim  is  presented  for  proof  before  the  election 
of  the  assignee,  and  the  judge  entertains  doubts  of  its 
validity,  or  of  the  right  of  the  creditor  to  prove  it,  and 
is  of  opinion  that  such  validity  or  right  ought  to  be  in- 
vestigated by  the  assignee,  he  may  postpone  the  proof 
of  the  claim  until  the  assignee  is  chosen."  Bule  6  of 
this  court  gives  to  the  register  the  same  power  of  post- 
poning the  proof  of  a  claim.  The  last  clause  of  section 
twenty-two  of  the  act  provides  for  the  mode  of  investi- 
gating a  claim,  with  a  view  to  its  rejection  if  it  shall  be 
shown  to  be  founded  in  fraud,  illegality,  or  mistake. 
The  notice  in  question  served  on  the  register  seems  to 
have  been  a  proper  notice  preliminary  to  the  exhibition 
to  the  register  of  grounds  for  the  exercise  of  his  power 
of  postponement  in  regard  to  the  claims  specified. 

For  creditors,  Mr.  O.  D.  Lord. 
The  register,  in  person. 
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JA5T7ABT,  1868. 

THE  BEIG  BEAVBE. 

CoLLiBiOH  onr  Quabaktikb. — ^VsssBL  AT  Anchor. 

Whore  a  yeseel  at  anchor  is  atmck  by  one  in  motion,  the  presnmption  of  law  ia. 
that  the  coIliBion  ia  canaed  by  the  negligence  of  the  latter,  nnleea  the  former  la 
anchored  in  an  improper  place. 

Where  a  brig  came  into  New  York  Harbor  frcmi  sea,  and  anohm*ed,  in  a  strong 
wind  and  heavy  sea,  about  400  feet  to  windward  of  another  yeesel  which  was 
already  at  anchor,  dropping  bnt  one  andior,  and  was  left  without  a  anffident 
watch  on  deck,  and,  tiie  wind  and  sea  increasing,  her  chain  parted,  and  she 
drifted  down  upon  the  other  yeflsel,  which  had  paid  out  all  the  chain  possible,  to 
avoid  her  as  she  drifted,  and  her  other  anchor  was  not  dropped  till  after  she 
was  afoul  of  the  other  yessd : 

Eeldf  That  the  brig  was  in  fault  in  anchoring  where  she  did,  under  the  circum- 
stances, and  in  not  having  a  proper  watch,  and  in  not  dropping  a  second  anchor 
when  the  wind  and  sea  increased ;  and  Uiat  she  was  liable  for  the  damages. 

BiiATOHFOfiDy  J.  This  s  a  libel  for  a  collision  which 
took  place  about  six  o'clock  in  the  morning  of  the  16th 
of  Augost,  1867,  at  the  Quarantine  ground  in  the  lower 
Bay,  in  the  harbor  of  19'ew  York,  between  the  brig  Julia 
F.  Oamey,  owned  by  the  libeUants,  and  the  brig  Beaver. 
The  Julia  F.  Oamey  was  at  anchor,  and  had  arrived  from 
Havana  four  days  previously.  The  libel  alleges,  that  the 
Beaver  came  in  from  sea  during  the  night  before  the 
collision,  with  a  strong  southerly  and  easterly  breeze, 
and  anchored  too  near  to  the  Julia  F.  Oamey,  with  only 
one  anchor  out,  her  port  anchor,  and  directly  t9  the 
windward  of  and  ahead  of  the  Julia  F.  Oamey ;  that,  at 
about  six  o'clock  the  next  morning,  the  wmd  continuing 
to  blow  a  fresh  breeze  from  the  south  and  east,  the 
Beaver  struck  adrift,  and  dragged  afoul  of  the  Julia 
F.  Oamey,  carrying  away  her  bowsprit  and  all  her  head 
gear,  and  otherwise  seriously  damaged  her;  that  the 
Beaver  had  not  at  the  time  a  proper  lookout  and  watch  ; 
and  that  the  collision  would  not  have  occurred  if  the 
Beaver  had  been  properly  and  safely  moored  a  proper 
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distance  from  the  Julia  F.  Oamey,  or  had  sofTered  her 
other  anchor  to  run  when  she  first  began  to  drift,  or  if 
her  braces  had  been  promptly  checked  so  as  to  give  her 
the  proper  sheer. 

The  answer  avers,  that  the  Beaver  arrived  in  port 
from  sea  at  about  one  o'clock  in  the  morning,  in 
charge  of  a  duly  licensed  pilot,  who  anchored  her  at  the 
lower  Quarantine  by  a  good  and  sufficient  anchor  and 
chain  cable,  about  four  hundred  feet  directly  ahead  of 
the  Julia  F.  Oamey,  in  the  tide  way  of  the  anchorage 
ground ;  that,  by  the  force  of  the  wind  and  sea,  the  chain 
cable  of  the  Beaver  parted,  and  she  struck  adrift ;  that 
her  crew  immediately  thereafter  let  go  another  anchor 
with  a  sufficient  chain  cable ;  that,  by  fotrce  of  the  winds 
and  waves,  and  not  by  any  negligence,  she  was  driven 
against  the  Julia  F.  Oamey ;  that  the  collision  was  the 
result  of  an  inevitable  accident ;  that,  when  the  Beaver 
struck  adrift,  the  watch  on  the  Julia  F.  Oamey  had 
notice  thereof,  and  were  hailed  by  the  crew  of  the  Beaver 
to  pay  out  f^hain,  and  had  time  and  room  enough  to  do 
so,  but  failed  to  do  so ;  and  that  the  collision  was  caused 
by  such  failure. 

As  the  Julia  F.  Oamey  was  at  anchor,  and  was  run 
into  by  the  Beaver  while  the  Beaver  was  in  motion,  the 
presumption  of  law  is  that  the  collision  was  caused  by 
the  fault  of  the  Beaver,  unless  the  Julia  F.  Oarney  was 
anchored  in  an  improper  place*  (1  Pa/rsons  on  Jlfarttima 
LcwD^  hook  1,  oh.  7,  p€^e  201,  a/nd  note  8,  and  ooms  there 
eiiedJ)  It  is  not  shown  that  it  was  improper  for  the  Julia 
F.  Oamey  to  anchor  where  she  did  anchor.  No  such 
defence  is  set  up  in  the  answer,  and  there  is  nothing  in 
the  evidence  to  warrant  any  suggestion  of  the  kind.  It 
is  incumbent,  therefore,  on  the  Beaver  to  establish  that 
the  collision  was  not  caused  by  her  fault. 

I  think  that  the  evidence,  instead  of  establishing  a 
case  of  inevitable  accident  or  vis  majors  shows  that  the 
collision  was  occasioned  by  the  fault  and  negligence  of 
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the  Beaver.  She  anchored^  in  a  strong  wind  and  a  heavy 
sea,  within  four  hundred  feet,  according  to  the  statement 
in  the  answer,  of  the  Julia  F.  Oamey,  and  directly  ahead, 
and  to  the  windward,  of  her,  in  the  tide  way.  She 
had  only  her  port  anchor  out,  and,  as  the  wind  and  sea 
increased,  she  did  not  put  out  another  anchor.  The 
chain  cable  of  her  port  anchor  parted,  and  she  began  to 
drift.  The  tide  was  flood.  The  parting  took  place  under 
water  near  the  anchor,  and  the  fact  of  such  parting  was 
not  known  until  the  day  after  the  collision.  The  crew 
of  the  Julia  F.  Oamey,  seeing  the  Beaver  drifting  to- 
ward their  vessel,  paid  out  all  the  chain  they  could  to 
their  own  anchor,  in  a  prompt  manner,  but,  notwithstand- 
ing this,  the  Beaver  came  broadside  on  against  the  bows 
of  the  other  vessel,  and  it  was  not  until  after  the  collision, 
that  the  Beaver's  starboard  anchor  was  run  out.  It  was 
negligence  in  the  Beaver  to  anchor  so  near  to  the  Julia 
F.  Oamey,  and  not  to  put  out  another  anchor  when  the 
wind  and  the  sea  increased.  (The  Volcano,  2  TT.  Boh.  337 ; 
The  Massachusetts,  1  W.  Bob.  371 ;  The  Northampton, 
1  Spmks^  152.)  It  was  also  negligence  in  her  not  to  have 
got  out  her  second  anchor  in  season  to  have  avoided  the 
collision.  This,  on  the  evidence,  might  have  been  done 
by  prompt  action  on  her  part.  The  reason  why  it  was 
not  done  is  shown  by  the  evidence  to  have  been  because 
there  was  no  sufScient  watch  on  the  deck  of  the  Beaver, 
the  drifting  of  the  vessel  having  been  discovered  by  the 
cook  of  the  Beaver,  who  was  on  deck,  and  announced  it 
to  the  master.  There  was  no  person  but  the  cook  on 
the  deck  of  the  Beaver  at  the  time,  and  there  had  not 
been  for  some  time  before.  The  collision  might  have 
been  avoided  by  ordinary  care  and  skill  and  common 
foresight  on  the  part  of  those  in  charge  of  the  Beaver. 
If  there  were  in  the  case  nothing  but  the  mere  parting 
of  the  cable,  unattended  by  any  contributory  negligence, 
the  case  might  be  different. 

There  must  be  a  decree  condemning  the  Beaver,  with 
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a  reference  to  a  commissioner  to  ascertain  and  report 
the  damages  caused  to  the  libellants  by  the  collision. 

W.  B.  Beebe  amd  A.  J.  Heathy  for  the  libellants. 

Stevens  <&  Beymer%  for  the  claimants. 


JANUARY,  1868. 

THE  SHIP  NOEWAY. 

Practice. — ^Married  Woman  as  a  Commissioner. 

Where  an  application  wae  made  for  a  commiasion  to  examine  a  witness  in  the  East 
Indies,  it  appearing  that  no  one  was  known  who  could  be  named  as  commis' 
sioner,  except  the  wife  of  the  witness,  she  was  named  as  commissioner. 

This  was  an  application  on  the  part  of  the  claimants 
for  a  commission  to  examine  a  witness.  The  affidavits 
showed  that  the  witness  was  residing  near  Ooa,  in  the 
East  Indies^  and  that,  after  diligent  inquiry,  the  claimants 
had  been  unable  to  find  the  name  of  any  official  or  mer- 
chant residing  there,  or  any  one  else  whom  it  would  be 
proi>er  to  name  as  commissioner,  except  the  wife  of  the 
witness,  who  was  a  lady  of  intelligence  and  education, 
and  the  motion  was  made  to  appoint  her  as  commissioner. 
After  hearing  counsel,  the  court  granted  the  motion. 

For  libellants,  J.  Yam  Tleck. 

For  claimants,  Ben/edid  c£  Benedict. 
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9 

IN  THE  MATTEE  OF  JOHN  P.  SMITH  AND  JAMBS 
SMITH,  INVOLUNTAEY  BANKRUPTS- 

Costs. — Clerk's  and  Marshal's  Fkxs. 

Where,  in  a  case  of  mvoluntaiy  bankraptcy,  the  pe- 
titioner advanced  the  clerk's  fees,  including  $50  for  the 
register,  and  also  $40  for  the  marshal,  as  messenger,  be- 
fore he  executed  the  warrant,  and,  after  an  assignee  was 
appointed,  applied  for  an  order  that  the  assignee  repay 
them  those  sums  out  of  the  estate ;  the  court  (Blatch- 
FOBD,  J.)  held,  that  the  motion  could  not  be  granted  in 
that  shape ;  but,  that  the  court  could,  under  section  forty- 
seven  of  the  Act,  and  Oeneral  Order  No.  29,  direct  the 
assignee  to  pay  the  register's  and  marshal's  fees  out  of 
the  estate,  but  it  must  be  regular  bills  of  legal  fees,  prop- 
erly taxed,  and  not  those  gross  sums. 


JANUARY,  1868. 


IN  THE  MATTEE  OP  GEOEGE   S.  MAWSON,   A 

BANKEUPT- 

Pbaotios. — Objibohno  to  Disoharoc. 

Where  an  opposing  credited,  deeming  that  it  appeared,  from  the  eTamlnation  oC 
the  bankrupt,  that  he  was  not  entitled  to  his  diseharge^  desired  the  opinion  of 
the  Jndge  on  the  point,  on  a  certificate  of  the  register: 

Held,  Tliat  the  question  was  not  one  on  which  the  oj^on  of  the  court,  under  sec- 
tion six  of  the  aot^  could  be  taken,  at  that  stage  of  the  case. 

In  this  case,  on  the  examination  of  the  bankrupt  by  a 
creditor,  he  testified  to  facts  tending  to  show  that  he  had 
induced  another  creditor  to  withdraw  his  opposition  to  a 
discharge,  in  violation  of  section  twenty-nine  of  the 
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Bankraptcy  Act.  The  creditor,  thereupon,  desired  the 
opinion  of  the  court  on  the  question  whether,  on  those 
facts,  the  bankrupt  was  entitled  to  his  discharge;  and  the 
register  certified  the  questioi!!  to  the  court. 

BiiATOHFOSD,  J.  I  do  not  think  that  the  question 
certified,  as  to  whether  the  bankrupt  is  or  is  not  entitled 
to  his  discharge,  is  one  on  which  the  opposing  creditor  is 
at  liberty,  at  this  stage  of  the  case,  to  take  the  opinion 
of  the  district  judge,  under  section  six  of  the  act.  The 
question  is  not  one  which  has  arisen  or  can  arise  in  the 
course  of  the  proceedings  before  the  register,  for  the  rea- 
son that,  by  section  four  of  the  act,  the  register  is  for- 
bidden to  hear  any  question  as  to  the  allowance  of  an 
order  of  discharge.  Nor  is  it  a  question  which  has  arisen 
upon  the  result  of  any  proceedings  before  the  register, 
because  no  such  question  can  arise,  upon  the  result  of 
any  such  proceedings,  until  the  opposing  creditor  has 
filed,  under  General  Order  No.  24,  a  specification  of  the 
grounds  of  his  opposition  to  a  discharge ;  and,  when  that 
is  done,  the  caae  is  then,  ipso  facto^  removed  from  before 
the  register  and  taken  into  court,  under  section  thirty- 
one  of  the  act,  igaid  General  Order  No.  24,  and  Bule  16 
of  this  court. 


JANUARY,  1868. 


IN  THE  MATTBE  OP  SIBGFEIBD  ISmOE  AND 
JULES  BLUMENTHAL,  BANKEUPTS. 

ExAMiNATioir  or  BANB:BtrPT8. — Laohxs. 

Where  the  bankrnpts  were  examined  by  the  aseigneee,  and  creditors  filed  epecifi- 
cations  of  opposition,  which  the  court  held  irregalar  in  form,  and  allowed  them 
time  to  £Qe  new  ones,  and  in  the  interim  they  applied  for  an  order  that  the  bank- 
rnpts attend  and  be  examined  under  section  twenty-six  of  the  act»  seyeral  months 
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li>Tnig  elapwid  meetfcetgooiirftfcectcdiluis'drtt^  and  ao  reason  for  reqqiriqg 
iZcU^  Tliat  the  ^plicaftkM  BUHt  be  deBied. 


Blatghfosd,  J.  In  this  case  creditors  oppose  the 
discliarges  of  the  bankropts,  and  filed  specifications  of 
opposition  before  the  register,  which,  with  all  the  papers 
in  the  case,  have  been  transmitted  to  the  court  by  the 
r^^ter.  The  conrt  has  held  the  specifications  to  be 
irregolar  in  form,  and  has  allowed  ten  days'  time  to  the 
opposing  creditors  to  file  new  specifications.  The  cred- 
itors now  ask  for  an  order  that  the  bankrupts  attend  and 
submit  to  an  examination,  under  section  twenty-six  of 
the  act.  This  application  is  made  on  behalf  of  fourteen 
creditors,  who  have  filed  notices  of  the  entry  of  appear- 
ances in  opposition.  One  of  such  notices  is  on  behalf  of 
William  Brunner  &  Go.,  who  have  not  proved  their  debt. 
As  to  the  other  thirteen,  the  debts  of  three  of  them  were 
proved  July  22d,  1867 ;  the  debts  of  eight  of  them  were 
proved  September  6th,  1867 ;  the  debt  of  one  of  them  was 
proved  September  12th,  1867 ;  and  the  debt  of  the  re- 
maining one  of  them  was  proved  November  22d,  1867. 
The  day  for  showing  cause  against  the  discharge  of  the 
bankrupts  was  December  28th,  1867.  Abundant  oppor- 
tunity was  afforded  to  these  creditors  to  examine  the 
bankrupts  on  oath,  under  section  twenty-six,  but  none  of 
them  took  any  steps  for  that  purpose.  The  bankrupts 
were  examined  at  considerable  length  by  one  of  the  as- 
signees, on  an  order  for  that  purpose  obtained  by  the 
assignees.  Those  examinations  took  place  firom  Decem- 
ber 16th  to  December  27th,  1867,  and  are  on  file  among 
the  papers.  Under  these  circumstances,  I  do  not  think 
it  would  be  reasonable  to  require  the  bankrupts  now  to 
submit  to  a  new  examination  under  section  twenty-six, 
esi>ecially  as  no  reason  for  doing  so  is  shown  by  affidavit 
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Eastern  Jistrid  ai  Stefa  gorh. 

JANTJART,  1868. 

THE  STEAMBOAT  OAYUGA. 

Damages  in  Collision  Cases. — Fbrrt>boat. — Dbmurbage. — Super- 
intending Repairs. 

Where  a  ferry-boat  was  injured  in  a  collision,  and  was  withdrawn  for  repairs,  her 
plaee  being  sapptied  by  a  boat  taken  off  from  another  ferry  belonging  to  the 
libeUants,  whose  place  was  in  its  torn  supplied  by  a  spare  boat,  bnt  it  was  not 
ahown  that  the  injured  boat  could  hare  been  chartered  for  any  sum  for  the  time 
she  was  so  laid  up,  but  proof  was  given  of  the  yalue  of  her  use,  based  on  her 
receipts  while  running  on  the  ferry : 

ffdd,  That  the  use  of  the  ferry-boat  was  valuable ; 

That  the  case  of  Williamson  v.Barrett  (18  J9bw.  11 2),  holding  that  the  market  value 
of  a  vessel  is  the  criterion  of  her  value  in  collision  cases,  does  not  apply  where  it 
appears  that  no  such  thing  as  a  market  price  exists ; 

That  there  being  no  market  price,  a  judgment  as  to  her  value,  given  by  men  hav- 
ing experience  upon  the  ferries,  founded  upon  their  knowledge  of  the  business,  is 
the  natural  way  to  ascertain  the  loss. 

Where  the  owners  of  the  ferry-boat  repaired  her  themselves,  and  charged,  in 
addition  to  the  pay  of  the  laborers,  an  addition  of  twenty-five  cents  a  day, 
which  was  proved  to  be  usually  charged  for  the  use  of  tools  and  yard,  Ac,  and 
also  made  a  charge  for  the  services  of  two  men  in  superintending  the  repairs : 

Edd,  That  these  items  were  recoverable  as  part  of  the  damages. 

This  was  a  libel  for  collision  filed  by  the  Hoboken 
Land  Improvement  Oompany,  owners  of  the  ferry-boat, 
to  recover  damages  for  a  collision  between  her  and  the 
Cayuga.  The  court  held  the  Oayuga  in  fault.  (See 
vol.  1,  p.  171.)  On  the  reference  to  ascertain  the  dam- 
ages, it  appeared  that  the  libeUants  themselves  re- 
paired the  boat.  Exceptions  were  taken  to  the  report 
of  the  commissioner.  The  questions  raised  on  the  ex- 
ceptions sufficiently  appear  in  the  opinion. 
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For  Ubellants,  W.  J.  A.  FuO&r. 
For  claimants,  C.  Tan  8a/ntvaord. 

Benediot,  J.— This  case  comes  before  me  upon  ex- 
ceptions to  the  commissioner's  report  of  the  damages 
caused  by  the  collision  in  the  pleadings  mentioned*  The 
main  exception  is  to  the  allowance  by  the  commissioner 
of  demurrsfge  at  the  rate  of  seventy-five  dollars  per  day 
for  the  time  the  injured  vessel  was  undergoing  repairs. 
This  exception  is  based  upon  the  ground,  that  there  is 
no  evidence  that  the  vessel  could  have  been  chartered 
for  that  or  any  sum  per  day,  at  the  time  in  ques- 
tion. The  evidence  showed  that  the  vessel  was  a  ferry- 
boat, at  the  time  of  the  injury  engaged  in  making  the 
regular  trips  of  the  Hoboken  ferry ;  that  she  was  neces- 
sarily withdrawn  from  the  ferry  during  the  repairs,  and 
her  place  there  supplied  by  another  ferry-boat  belon^ng 
to  the  same  company,  which  was  taken  off  from  the 
Ohristopher  street  ferry  for  that  purpose,  the  place  of 
the  latter  being  in  turn  supplied  by  a  spare  boat. 

For  the  use  of  vessels  of  this  class  there  is  no  such 
thing  as  a  market  price  fixed  by  various  transactions 
between  various  persons.  Ferry-boats  are  not  general 
ships,  up  for  charter  or  hire  in  open  market,  and  it  is 
impossible  to  refer  to  any  such  market  to  show  the  value 
of  the  use  of  such  a  vessel  at  the  time  in  question.  But 
it  is  said  that  the  Supreme  Court,  in  Williamson  v.  Bar- 
rett, 12  How.  112,  have  laid  down  the  rule  that  the  only 
criterion  by  which  this  value  can  be  ascertained  is  a 
market  price.  I  do  not  so  understand  the  decision  of 
that  court.  The  rule  there  laid  down  can  only  be  in- 
tended to  be  applied  in  cases  where  there  is  such  a 
market  to  refer  to,  but  not  in  a  case  where  it  is  made  to 
appear  that  no  such  thing  as  a  market  price  exists.  In 
the  absence  of  a  market  price  to  refer  to,  some  other 
evidence  must  be  allowable  in  a  case  like  this,  for  the 
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use  of  the  iqjured  vessel  was  clearly  valuable.  She  was, 
when  u^ured,  in  constant,  permanent  employment,  en- 
gaged in  making  regular  but  short  voyages,  transporting 
almost  the  same  number  of  passengers  each  day,  all  for 
a  fixed  price,  and  all  for  cash,  and  her  owners  had  a 
monopoly  of  the  route.  It  would  seem,  then,  that  the 
actual  value  of  her  use  for  seventeen  days  could  be 
ascertained  more  nearly  than  that  of  most  other  classes 
of  vessels.  Two  witnesses  of  large  experience  upon  the 
ferries  were  called  to  prove  this  value,  and  they  testify 
to  the  amount  which  the  commissioner  has  reported. 
This  it  seems  to  me  is  one  way,  and,  when  the  witnesses 
are  in  a  position  to  know  the  actual  result  of  the  employ- 
ment of  a  ferry-boat  for  any  given  period,  not  an  unsat- 
factory  way  to  prove  the  damages  arising  from  the 
detention  of  such  a  vessel. 

In  the  absence  of  a  market  price,  the  judgment  of 
such  persons,  founded  upon  knowledge  of  the  business, 
is  the  natural  way  to  ascertain  the  loss  occasioned  by 
such  an  interruption.    It  was  competent  to  show  the 
inaccuracy  of  the  estimate  by  proof  of  the  actual  re- 
ceipts and  expenses  of  a  ferry-boat  upon  such  a  ferry,  or 
by  counter  estimate.    In  tbe  absence  of  any  such  oppos- 
ing evidence,  the  estimate  of  the  witnesses  must  be 
deemed  an  accurate  statement  of  the  value  of  the  use  of 
the  vessel  in  question,  and  as  such  was  properly  allowed. 
Exception  is  also  taken  to  the  item  of  $43.75,  which  is  an 
addition  of  twenty-five  cents  per  day  made  to  the  wages 
actually  paid  the  laborers  engaged  in  the  repairs,  for 
the  use  of  tools,  rent  of  yards,  &c.    The  item  I  think 
properly  allowed  upon  the  evidence,  as  forming  jyart  of 
the  actual  cost  of  the  repairs.    As  a  profit  it  could  not 
be  allowed,  but  the  evidence  shows  that  the  use  of  tools, 
yard,  &c.,  when  furnished,  is  by  usage  estimated  at  that 
sum,  and  compensated  for  in  that  way.    Another  item 
objected  to  is  a  charge  for  the  services  of  two  persons 
who  superintended  the  repairs.     These   persons  i>er- 
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formed  the  service,  and  I  see  no  reason  for  refusing  a 
proper  compensation  for  it,  notwithstanding  the  proof 
that  they  were  in  the  employ  of  libellants  upon  a  salary. 
The  libellants,  by  reason  of  the  collision,  lost  the  use  of 
the  services  of  these  two  men  for  the  period  they  were 
engaged  on  the  repairs,  and  should  be  allowed  a  proper 
sum  to  compensate  for  such  loss.  No  fair  objection  is 
raised  upon  the  evidence  to  any  other  items  of  the  re- 
port, and  it  must  accordingly  be  confirmed. 


JAKUART,  1868. 


LAWEENOB  SEAMAN  v.   THE  BEIE   EAILWAT 

COMPANY. 

Salvagx. — ^lox. — Common  Cabribb. — ^LiABiLnr  or  Owvbrb  for 

Salvaqx  of  Cargo. 

Where  a  rulway  company  received  freight  in  New  York,  which  must  be  carried 
to  New  Jersey  to  be  pat  on  the  railroad  trains,  and  had  made  a  contract  with 
one  A.  to  carry  such  freight  from  a  dock  in  the  East  Rirer  to  the  station  in 
Jersey  City,  A.  agreeing  to  assume  the  risk  of  the  transportation  across  the 
river,  and  a  barge  belonging  to  the  company,  loaded  with  sach  freight^  was 
transporting  it  across  the  river,  under  the  direction  of  A.  or  his  employees, 
the  barge,  with  another  barge,  being  towed  by  a  steamboat,  and  the  liawser 
parted,  and  the  one  barge  was  left  to  drift,  while  the  steamboat  took  care  of  the 
other ;  and  while  she  was  so  drifting,  a  large  field  of  ice  came  up  the  river,  and 
carried  her  along  with  it  in  such  a  directton  Uiat  the  barge  was  in  hnminent 
danger  of  being  crushed  between  the  ice  and  a  pier  above,  and  thereupon  a 
steamtug,  on  the  call  of  those  on  board  the  barge,  went  to  her,  and  pulled  her 
out  of  the  ice,  and  got  her  into  one  of  the  slips,  till  the  field  drifted  by,  the 
value  of  the  barge  and  cargo  being  from  $80,000  to  $46,000,  and  of  the  tug 
$10,000,  and  the  service  occupying  about  half  an  hour : 

Seld,  That  the  service  was  a  salvage  service ; 

That  the  railway  company  were  personally  liable  for  the  salvage ; 

That  $600  was  a  reasonable  salvage,  besides  $60  for  injury  to  a  hawser. 

Benedict,  J.    This  is  an  action  in  personam  to  re- 
cover salvage  compensation  for  services  performed  by 
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the  steamtug  J.  S.  Underbill,  in  this  port,  in  rescuing  the 
barge  H.  Suydam  and  her  cargo  from  the  ice. 

The  evidence  discloses  the  following  state  of  facts : 
On  the  23d  of  January,  1867,  the  steamtug  Van  Hough- 
ten,  while  engaged  in  towing  two  barges  in  the  East 
Biver,  parted  her  hawser,  and  was  compelled  to  leave 
one  of  them,  the  H.  Suydam,  adrift,  while  she  towed  the 
other  into  a  pier. 

While  the  Suydam  was  so  adrift,  and  while  the  Van 
Houghten  was  engaged  in  landing  the  other  barge  at  the 
pier,  a  large  field  of  ice  came  into  the  East  Biver  upon 
the  flood  tide,  which  caught  the  Suydam,  and  carried 
her  along  with  it  up  the  river,  the  barge  lying  at  right 
angles  to  the  shore,  with  her  stem  to  the  New  York 
side,  and  her  bow  imbedded  in  ice.  The  river  narrows 
above  the  South  Ferry,  and  the  flood  tide  sets  over  to 
the  New  York  shore,  so  that  the  floe  as.  it  moved  up 
was  constantly  approaching  the  New  York  piers,  and 
when  off  Pier  9  was  from  one  hundred  to  three  hundred 
feet  from  the  piers.  It  was,  moreover,  large  enough 
to  fill  the  river  in  the  narrow  part  above,  and  so  iirm 
that  later  in  the  day  numbers  of  persons  crossed  the 
river  upon  it,  after  it  had  jammed  in  at  the  Fulton 
Ferry. 

The  Underbill. was  lying  at  Pier  9,  and  as  the  barge 
was  carried  by  her,  the  master  of  the  Underbill  hailed 
those  on  board  of  the  barge,  and  called  attention  to  their 
danger.     No   answer  was   immediately  returned,  but 
shortly  those  on  the  barge  hailed  the  Underbill  to  come 
to  their  aid.    The  Underbill  at  once  pushed  out,  backed 
down  to  the  barge,  threw  her  a  line,  pulled  her  out  of 
the  ice,  and  started  with  her  for  the  slips.    By  this  time 
the  vessels  had  been  carried  up  as  far  as  Pier  16,  the 
upper  pier  of  the  Wall-street  Ferry  slip.    On  reaching: 
the  piers,  the  tug  swung  the  barge  into  the  slip  above 
the  ferry,  and  herself  into  the  ferry  slip,  the  ice  being; 
then  close  upon  the  vessels,  and  in  fact  pushing  ag^'nst 

Vol.  n.— 9 
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the  tug  as  she  moved  into  the  slip.  So  placed,  with  her 
hawser  still  fast  to  the  barge,  but  around  the  end  of 
Pier  16,  the  tug  held  the  barge  until  the  ice  moved  of^ 
when  she  took  her  to  her  destination  at  Jersey  City,  no 
injury  having  been  sustained  by  either  vessel,  except 
the  chafing  of  the  hawser  by  the  strain  around  the  pier. 

These  fa<^ts  present  all  the  elements  of  a  salvage 
service*  That  there  was  imminent  danger  of  great  dam- 
age, if  not  of  the  total  loss  of  the  barge  and  her  cargo, 
can  hardly  be  doubted.  Upon  the  whole  evidence,  no 
other  means  of  rescue  was  at  hand  but  the  Underhill, 
although  there  is  some  testimony  going  to  show  that  the 
Van  Houghten  could  have  reached  the  barge,  and  would 
have  rescued  her,  had  not  the  Underhill  gone  out.  The 
Van  Houghten,  it  is  true,  was  coming  up  the  river,  in 
hopes  to  get  hold  of  the  barge,  but  the  evidence  shows 
that  the  ice  was  closing  on  the  piers  so  fast  that  she 
herself  was  compelled  to  take  refuge  in  the  ferry  slip, 
and  was  already  there  when  the  Underhill  got  in  ;  and  if 
the  Van  Houghten  could  have  reached  the  barge  under 
the  circumstances,  all  she  could  have  done  was  to  have 
passed  up  the  river,  and  by  casting  a  line  to  the  barge 
endeavored  to  tow  her  up  the  river  ahead  of  the  ice 
before  it  should  shut  in.  But  a  large  part  of  the  floe  was 
already  above  the  barge  ;  and  upon  the  evidence,  I  con- 
sider the  success  of  such  an  attempt,  had  it  been  made, 
■ss  extremely  doubtful.  So  it  must  have  appeared  to  the 
men  on  the  barge,  for  they  saw  the  Van  Houghten  com- 
ing up,  and  heard  the  hail  of  the  Underhill  as  they 
passed  her,  but  called  only  when  it  was  apparent  that 
the  Van  Houghten  could  not  reach  them  in  time.  The 
service  rendered  was  not  without  risk  to  the  Underhill, 
for  the  floe  was  heavy  ice,  extending  to  the  Brooklyn 
shore,  and  had  it  caught  the  tug  against  a  pier,  she 
could  not  have  escaped  without  serious  damage.  She 
had  barely  time  to  save  herself,  without  any  allowance 
for  accident  or  misjudgment. 
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The  aid  thus  furnished  was  voluntary ;  it  was  ren- 
dered promptly,  and  resulted  in  success.  Such  a  service 
the  maritime  law,  out  of  considerations  of  public  policy, 
is  careful  to  reward  with  liberality. 

As  bearing  upon  the  question  of  the  amount  proper 
to  be  awarded  in  this  case,  it  is  worthy  of  remark,  and, 
under  the  circumstances,  of  commendation,  that  the 
master  of  the  tug,  while  he  watched  the  barge,  and  in 
time  called  her  attention  to  her  danger,  did  not  obtrude 
his  services,  but  allowed  the  persons  on  the  barge  to 
decide  as  to  the  possibility  of  being  rescued  by  their 
own  tug ;  and  when  called,  although  no  other  aid  was 
present,  he  made  no  attempt  to  make  a  hard  bargain, 
but,  relying  upon  the  maritime  law  to  give  him  due 
compensation  in  case  of  success,  at  once  assumed  the 
risk. 

The  value  of  the  tug  was  about  $10,000 ;  the  value  ot 
the  barge  and  cargo  from  $30,000  to  $45,000.  The  time 
occupied,  however,  did  not  exceed  thirty  minutes,  not 
including  the  time  used  in  taking  the  barge  to  the  rail- 
way dock  in  Jersey  City.  No  loss  of  business  or  iiyury 
to  property  was  sustained  beyond  the  chafing  of  the 
hawser.  The  ordinary  price  charged  by  tugs  about  the 
harbor  on  this  day  was  $15  per  hour.  In  view  of  all 
these  circumstances,  I  deem  $500  a  proper  reward,  to 
which  I  add  $50  for  the  damage  to  the  hawser. 

A  remaining  question  in  the  case  is,  whether  the 
defendants,  the  Erie  Bailway  Company,  can  be  held  per- 
sonally liable  for  this  amount,  in  an  action  in  persofumi. 
The  facts  material  to  the  disposal  of  this  question  are 
not  in  dispute.  It  appears  that  the  barge  belonged  to  the 
Erie  Bailway  Oompany,  and  was  laden  with  merchandise 
which  had  been  delivered  to  that  company  in  New  York 
city,  to  be  transported  by  them  West. 

Being  common  carriers  by  land,  the  exception  of 
perils  of  the  seas  formed  no  part  of  the  contract  between 
the  railway  company  and  the  shippers  of  the  goods. 
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The  trains  of  this  railway  start  from  the  railway  dock  at 
Jersey  Gity,  but  the  company  have  a  station  for  the 
receipt  of  freights  at  the  East  Eiver,  in  New  York 
city,  and  by  a  general  contract  made  between  them 
and  one  Archer,  the  latter  for  a  consideration  paid 
him  by  the  railway  company,  had  agreed  to  provide 
suitable  conveniences  for,  and  to  receive  all  freight 
offered  at  the  East  Biver  station,  for  the  West  via  the 
railway,  and  to  deliver  such  freight  at  the  railway  dock 
in  Jersey  Gity,  Archer  also  agreeing  to  assume  all  the 
Tisk  of  the  transportation  across  the  river.  This  barge, 
when  she  was  caught  in  the  ice,  was  transporting  her 
cargo  to  Jersey  Gity,  under  the  direction  of  Archer  or 
his  employees,  in  pursuance  of  this  contract.  I  see 
nothing  in  these  facts  to  relieve  the  railway  company 
from  liability  for  this  salvage.  The  nineteenth  rule  of 
the  Supreme  Gourt  gives  the  right  to  proceed  in  persoiuvnh 
for  salvage  against  the  party  at  whose  request  and  for 
whose  benefit  the  service  is  performed.  That  party,  in 
this  case,  was  the  Erie  Bailway  Gompany,  for  they  were 
the  owners  of  the  barge,  and  held  the  relation  of  carriers 
to  the  merchandise  on  board.  In  case  loss  or  damage 
had  occurred  to  the  merchandise  by  the  ice,  the  railway 
company  would  have  been  personally  liable  to  the  own- 
ers of  the  merchandise,  and  that  liability  they  escaped 
through  the  services  of  this  salvor.  Moreover,  the  libel- 
lants  had  a  lien  upon  the  barge  and  her  cargo  for  this 
salvage,  which  they  could  have  enforced,  and  which,  had 
it  been  enforced,  the  defendants  would  have  been  com- 
pelled to  discharge.  Having  received  this  proi)erty  from 
the  hand  of  the  salvor,  they  thereby  became  liable  to 
pay  the  amount  of  the  lien.  (The  Emblem,  JDavies'  E.) 
The  maritime  law,  while  it  is  careful  to  secure  to  salvors 
their  compensation,  by  giving  them  a  lien  upon  the 
property  saved,  does  not  compel  them  in  all  cases  to 
proceed  against  the  property  to  secure  the  benefits  of 
the  lien.    Such  a  rule  would  cause  unnecessary  expense. 
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and  in  many  cases  serions  embarrassment  to  commerce, 
to  avoid  which  the  salvor  is  permitted  to  surrender  the 
property  to  its  owner,  and  to  the  extent  of  its  valne 
hold  him  personally  liable  for  a  proper  salvage  compen- 
sation for  the  benefit  received. 

A  decree  must  accordingly  be  entered  in  favor  of  the 
libellant  for  the  sum  of  $550,  with  costs. 

John  F.  Baker,  for  libellant. 

Eaton,  TaUer  <&  NeweU,  for  respondents. 


Sontfjern  district  d  Jfto  ^axh 

FEBRUARY,  1868. 

IN    THE   MATTER    OF   MICHAEL  W.   FEEDEN- 

BERG,  A  BANKRUPT. 

Partt. — Examination  of  Witness. — Counsel. — Cebtifioate  of 

Begistxb. 

The  only  partieB  to  bankrupt  proceedings  are  the  bankrapt  and  the  creditors. 

A  witness  in  bankmptcy  proceedings  cannot  take  the  opinion  of  the  Jndge,  on  a 
certificate  by  a  register,  or  be  represented  by  counsel,  except  in  a  proceeding 
against  him  for  contempt 

Where  a  witness,  called  for  examination  under  the  twenty-sixth  section  of  the  Bank- 
ruptcy Act,  objected  to  being  examined,  on  the  ground  that  there  was  no  authority 
to  examine  a  witness  under  the  Act  unless  there  was  a  question  in  controrersy 
to  be  settled  by  testimony,  and  not  until  after  the  examination  of  the  bankrupt 
himself,  but»  without  insistbg  on  the  objection,  submitted  to  an  examination,  and 
the  register  certified  the  question,  involved  in  his  objection,  to  the  court : 

Held,  That  the  objection  was  frivolous ; 

That,  after  the  witness  had  waived  his  objection,  tiiere  was  no  question  to  be  cer- 
tified, and  the  register  should  have  refused  to  give  a  certificate. 

In  this  case,  a  witness  was  called  to  be  examined 
under  section  twenty-six  of  the  Act.    He  objected  to 
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being  examined,  but,  without  insisting  on  his  objection, 
submitted  to  an  examination,  and  the  register,  on  his 
request,  certified  the  question,  raised  by  his  objection,  to 
the  coiu*t. 

BiiATOHFOBD,  J.— In  answer  to  the  question  certified 
in  this  case,  I  reply  : 

1.  The  question  is  certified  on  the  prayer  of  the  wit- 
ness, under  section  six  of  the  Act.  The  register  might 
properly  have  refused  to  certify  the  question*  It  is  only 
a  party  to  the  proceedings  before  the  register,  who  can 
take  the  opinion  of  the  District  Judge  on  a  certificate  of 
the  register,  on  a  matter  arising  in  the  course  of  such 
proceedings,  or  upon  the  result  of  them.  The  word 
"party"  means  the  bankrupt  or  a  creditor  of  his.  It 
does  not  mean  a  witness  who  is  not  the  bankrupt  or  a 
creditor  of  his. 

2.  I  notice,  from  the  certificate  of  the  register,  that 
the  witness  was  represented  before  the  register  by  coun- 
sel. The  certificate  speaks  of  the  "  counsel  for  witness." 
This  is  an  anomaly.  It  can  only  lead  to  confusion  and 
delay.  It  is  only  parties,  the  bankrupt  or  a  creditor, 
who  are  entitled  to  be  represented  by  counsel,  either 
before  a  register  or  the  court,  unless  where  a  witness  is 
made  a  party  to  a  new  and  collateral  proceeding,  by  being 
cited  to  answer  for  an  alleged  contempt. 

3.  The  register  was  correct  in  his  decision,  that  the 
witness  was  properly  under  examination. 

4.  The  register  certifies  that  the  witness,  without 
standing  on  the  objection,  submitted  himself  to  ex- 
amination. Section  seven  of  the  Act  provides,  that,  if 
any  person  examined  before  a  register  refuses  or  de- 
clines to  answer,  the  Judge  shall  have  power  to  order 
such  person  to  pay  the  costs  thereby  occasioned,  if  such 
person  be  compellable  by  law  to  answer,  and  such  per- 
son shall  also  be  liable  to  be  punished  for  contempt. 
The  objection  made  by  the  witness  in  this  case  was  so 
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entirely  Mvolous,  that,  if  be  had  not  submitted  to  an 
examination,  the  case  would  have  been  a  clear  one  for 
the  imposition  of  costs  and  for  punishment  for  contempt. 
The  objection  made  was,  that  there  is  no  authority  to 
examine  a  witness  in  any  matter  under  the  Bankruptcy 
Act,  unless  there  be  a  question  in  confecoversy  to  be 
settled  by  testimony,  and  not  until  after  the  examina- 
tion of  the  bankrupt  himself.  The  twenty-sixth  section 
of  the  Act,  under  which  section  the  witness  in  this  case 
was  summoned,  requires  him  to  submit  to  an  examina- 
tion on  oath  upon  all  matters  relating  to  the  disposal  or 
condition  of  the  bankrupt's  property,  to  his  trade  and 
dealings  with  others,  and  his  accounts  concerning  the 
same,  to  all  debts  due  to  or  claimed  from  him,  and  to  all 
other  matters  concerning  his  property  and  estate  and  the 
due  settlement  thereof  according  to  law.  In  addition  to 
this,  the  court  can  compel  the  giving  of  testimony  by 
witnesses,  in  the  taking  of  evidence,  under  section  thirty- 
eight  of  the  Act.  The  objection  made  by  the  witness 
was  wholly  without  foundation,  and  the  fact,  that  he 
himself  was  unwilling  to  stand  upon  it,  showed  that  he 
regarded  it  as  untenable. 

5.  Although  the  objection  was  made,  yet,  by  submit- 
ting to  an  examination,  which  the  register  states  was 
concluded,  the  witness  waived  the  objection,  and  after 
that  there  was  no  point  or  matter,  within  the  meaning 
of  section  six  of  the  Act,  to  be  certified  by  the  register, 
and  he  ought  on  that  ground  to  have  refused  to  certify 
the  question. 
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IN  THE  MATTEE  OP  WILLIAM  D.  HILL,  A 

BANKEUPT. 

Specifications  of  Objection   to   Disoharob. — ^Burden  of  Proof. 

Where  BpecificatioDa  of  objection  to  a  bankrupt's  discharge  state  that  he  has  placed 
his  property  in  the  hands  of  his  wife,  and  withheld  his  books,  papers,  and  docu- 
ments, they  will  be  held  too  general,  unless  they  are  intended  to  apply  to  all  his 
property  and  all  his  books,  papers,  and  docmnents. 

A  general  charge  of  firaud  against  the  Act  is  too  yagae. 

After  specifications  of  objection  are  filed,  farther  proof  may  be  taken,  if  desired, 
by  a  reference  to  the  reg^ister. 

The  issues  to  be  tried  in  such  case  are  the  allegations  in  the  specifications ;  and, 
where  the  bankrupt  has  taken  the  oath,  required  by  section  twenty-nine  of  the 
Act,  the  burden  of  proof  is  on  the  creditor  to  show  that  the  bankrupt  has  for- 
feited his  title  to  a  discharge. 

In  this  case,  a  creditor  filed  specifications  of  his  ob- 
jections to  the  bankrupt's  discharge,  which,  among 
other  objections,  stated : 

"That  the  said  bankrupt,  with  intent  to  defraud  his 
creditors,  has  fraudulently  placed  his  property  in  the 
hands  of  his  wife,  with  intent  to  prevent  it  from  being 
reached  by  his  creditors,  and  applied  in  satisfaction  of 
their  debts,  and  that  his  said  wife  so  held  his  property 
at  the  time  of  filing  the  petition  aforesaid. 

"That  he  has  withheld  his  books,  papersj  and  docu- 
ments relating  to  his  business. 

"  That  he  has  been  guilty  of  fraud,  contrary  to  the 
true  intent  and  meaning  of  the  Bankruptcy  Act." 

« 

Blatghfobd,  J. — In  this  case  I  have  examined  the 
written  specifications  filed  on  behalf  of  William  S.  Pres- 
ton, a  creditor,  of  the  grounds  of  his  opposition  to  the 
discharge  of  the  bankrupt.    All  of  them  are  in  proper 
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form  to  be  triable,  except  those  hereinafter  mentioned* 
The  one  in  regard  to  placing  the  bankrupt's  property  in 
the  hands  of  his  wife  is  too  vague  and  general,  unless  it 
means  that  the  bankrupt  placed  all  his  property  in  the 
hands  of  his  wife.  Otherwise,  the  specification  should 
state  what  property.  The  specification  in  regard  to  the 
withholding  of  his  books,  papers,  and  documents  is  too 
vague  and  general,  unless  it  is  intended  to  cover  all  his 
books,  papers,  and  documents.  Otherwise,  it  should 
specify  which  of  them.  The  general  charge  of  fraud 
against  the  Act  is  too  vague.  Tt  should  specify  the  par- 
ticular fraud.  As  I  understand  the  specifications,  they 
state  that  the  evidence  already  taken  before  the  register 
shows  that  the  bankrupt  has  placed  his  property  in  the 
hands  of  his  wife,  and  has  withheld  his  books,  papers, 
and  documents,  and  has  been  guilty  generally  of  fraud 
against  the  Act.  I  shall  allow  the  creditor,  if  be  desires, 
to  amend,  within  ten  days,  his  specifications,  in  the  par- 
ticulars so  held  not  to  be  triable.  If  either  party  shall 
desire  to  take  further  testimony  as  to  the  matters  em- 
braced in  the  specifications,  it  must  be  referred,  under 
section  thirty-eight  of  the  Act,  to  the  register,  to  take 
such  testimony  and  report  it  to  the  court ;  and,  when  his 
report  comes  in,  either  party  can  bring  the  case  on  for 
hearing  on  any  Saturday,  on  four  days'  notice  to  the 
other  party  and  to  the  clerk.  The  issues  to  be  tried  and 
decided  will  be  the  allegations  in  the  specifications,  and, 
as  the  bankrupt  has  taken  and  subscribed  the  oath, 
required  by  section  twenty-nine  of  the  Act,  the  burden 
will  be  upon  the  creditor  to  show  that  the  bankrupt  has 
forfeited  his  title  to  a  discharge,  by  having  done  some 
one  of  the  things  specified  in  section  twenty-nine  as 
grounds  for  withholding  a  discharge. 
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Spboifioations  of  Opposition  to  Diboharok. 

SpedfioatloDB  of  oppoeition  to  a  diBcharge,  under  section  thirty-one  of  the  Bank- 
raptcy  Act,  and  General  Order  No.  24,  most  be  as  specific  as  the  gronnds  for 
avoiding  a  discharge  after  it  is  granted,  required  by  section  thirty-four  of  the 
Act.  Tlie  allegations  must  be  allegations  of  fact,  and  must  be  distinct^  predse, 
and  specific,'  so  as  to  advise  the  bankrupt  what  facts  he  must  be  prepared  to 
meet  and  resist 

It  is  no  ground  of  objection  to  a  discharge  that  a  debt  was  created  through  the 
false  and  fraudulent  representations  of  the  bankrupt. 

An  allegation  that  a  statement  in  one  of  the  bankruptTs  schedules  was  fidse  is 
insufiSdent  Such  a -statement  must  be  willfully  false  to  affisrd  ground  of  ob- 
jection. 

An  allegation  that  the  bankrupt  &lsely  testified  as  to  a  certain  matter  on  his 
examination  is  iosufficient,if  it  does  not  aver  that  the  false  swearing  was  willful, 
and  that  the  fact  was  a  material  one. 

An  allegation  that  the  bankrupt  "  is  entitled  **  to  certdn  real  estate  is  a  sufficient 
specification  to  show  that  the  bankrupt  has  been  guilty,  under  section  twenty- 
nine,  of  negligence  in  delivering  to  the  assignee  property  belonging  to  him. 

Certain  specifications  in  this  case  were  held  too  vague  and  general 

Blatghford,  J.  A  creditor  of  the  bankrupt  has 
filed  what  purport  to  be  five  specifications  of  the  grounds 
of  his  opposition  to  the  discharge  of  the  bankrupt.  They 
are  in  substance  as  follows : 

1.  That  the  bankrupt  has  not  set  forth  in  his  i)etitiou 
and  schedules  all  his  property ; 

2.  That,  in  his  examination  on  oath  before  the  regis- 
ter, he  has  not,  in  some  material  facts,  stated  the  truth, 
respecting  his  property  which  should  go  to  his  assignee 
in  bankruptcy ; 

3.  That  he  has  been  guilty  of  fraud  in  delivering  to 
such  assignee  the  property  belonging  to  him  ; 

4.  That  he  has  been  guilty  of  fraud  in  covering,  con- 
cealing, and  distributing  his  property  ; 
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5.  That  he  has  been  gnilty  of  fraud  generally,  and  of 
fEdse  representations  concerning  his  property,  and  in  its 
distribution  among  his  creditors,  under  an  assignment 
made  by  him  in  1854,  and  of  fraud  and  collusion  with  the 
assignee  under  that  assignment ;  and  that,  from  the  time 
he  made  that  assignment  until  now,  he  has  been  guilty  of 
fraudulently  conducting  his  business  through  collusive 
arrangements  with  others,  who  keep  the  bankrupt  as  a 
clerk,  but  reaUy  divide  with  him  the  profits  of  the  busi- 
ness, and  that  the  bankrupt,  through  his  wife  and  brother 
and  others  to  the  creditor  unknown,  has  concealed  his 
proi)erty  from  the  date  of  that  assignment  till  now,  and 
that  they  hold  the  same  for  his  iise  and  benefit,  such 
conduct  being  for  the  purpose  of  defrauding  the  credit- 
ors named  in  his  schedule  annexed  to  his  petition. 

These  specifications  are  all  of  them  too  vague  and 
general  to  be' triable.  They  are  not  at  all  specific. 
They  point  to  nothing  with  any  reasonable  deflniteness. 
They  aver  nothing  on  which  an  issue  can  be  raised.  They 
do  not  notify  the  bankrupt  what  specific  and  particular 
allegations  of  fact  the  creditor  intends  to  prove.  The 
only  one  of  them  which  approaches  the  character  of  a 
proper  specification,  is  that  part  of  the  fifth  specification 
which  states  that  the  bankrupt  is  ostensibly  a  clerk  but 
really  a  partner  in  some  business  ;  but  this  does  not  state 
what  the  business  is,  or  who  the  copartners  are.  The 
specifications  of  the  grounds  of  opposition  to  a  discharge 
must,  under  section  thirty-one  of  the  Act,  and  General 
Order  No.  24,  be  as  specific  as  the  specifications  of  the 
grounds  for  avoiding  a  discharge  after  it  is  granted,  re- 
quired by  section  thirty-four  of  the  Act.  The  allega- 
tions must  be  allegations  of  fact,  and  must  be  distinct, 
precise,  and  specific,  and  must  not  be  allegations  merely 
in  the  language  of  section  twenty-nme  of  the  Act,  or 
allegations  so  general  as  really  not  to  advise  the  bank- 
rupt what  facts  he  must  be  prepared  to  meet  and  resist. 

The  fourth  section  of  the  Bankruptcy  Act  of  1841, 
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provided  that  the  disoharge,  when  duly  granted,  should 
be  conclusive  evidence  of  itself  in  favor  of  the  bankrupt, 
unless  it  should  be  impeached  for  some  fraud  or  willful 
concealment  by  him  of  his  property,  contrary  to  the  Act, 
**on  prior  reasonable  notice,  specifying  in  writing  such 
fraud  or  concealment."  In  Brereton  v.  Hull  (1  Denio,  76), 
a  discharge  in  bankruptcy  was  pleaded.  To  this  plea 
there  was  a  replication,  generally  alleging  that  the  de- 
fendant was  guilty  of  fraud,  and  of  willful  concealment  of 
his  property,  and  purporting  to  set  forth  three  specifica- 
tions. The  first  specification  related  to  transfers  of  prop- 
erty for  the  purpose  of  preferring  certain  creditors,  but 
did  not  describe  the  property,  either  as  to  kind  or  quan- 
tity, or  state* to  whom  it  was  conveyed,  or  what  creditors 
were  preferred*  In  respect  to  this  specification,  the 
Oourt  said :  **  The  specification  is  nearly  in  the  words  of 
the  statute,  and  is  quite  too  general  to  inform  the  de- 
fendant what  charge  he  must  be  prepared  to  repel  on  the 
trial.  If  the  plaintiff  knows  that  there  were  any  unlaw- 
ful preferences  in  contemplation  of  bankruptcy,  he  can 
specify  what  in  particular  they  were.  If  he  has  no  such 
knowledge,  this  is,  then,  a  mere  fishing  suit,  which  de- 
serves no  encouragement."  The  second  specification 
named  certain  property  as  having  been  conveyed  in 
fraud  of  the  Act,  but  did  not  name  the  persons,  or  any 
of  them,  to  whom  it  was  conveyed.  The  Oourt  held  that 
this  should  have  been  done,  and  said :  '^  The.  defendant 
should  be  fairly  apprised  of  the  proof  which  he  may  ex* 
pect  to  meet  on  the  trial.  If  the  property  was  sold  by 
retail  or  at  auction,  in  small  quantities,  it  would  not  be 
necessary  to  give  the  names  of  all  the  purchasers,  and 
possibly  the  specification  would  be  good  without  giving^ 
any  of  them.  But  then  the  pleading  should  state  the 
necessity  for  omitting  to  give  the  names."  The  third 
specification  alleged  that  the  defendant  had  concealed 
property  of  considerable  value.  This  was  held  bad,  be- 
cause it  did  not  describe  the  property  as  to  kind  or  quan- 
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tity,  and  did  not  state  how  or  in  what  maimer  the  con- 
cealment was  effected,  or  when  or  in  what  stage  of  the 
proceedings  it  occurred.  The  same  doctrine  substan- 
tially was  held  in  Ohadwick  v.  Starrett  (27  Maine^  14  Shep- 
ley^  188),  and  is  approved  by  this  Oourt. 

After  the  foregoing  decision  was  rendered,  the  cred- 
itors, by  leave  of  the  court,  ffled  ten  additional  specifica- 
tions of  objection.  The  first  six  are  sufficiently  stated 
in  the  following  decision.  The  other  specifications  were 
as  follows : 

7th.  That  said  bankrupt's  statement  in  Schedule  B, 
No.  3,  annexed  to  said  petition,  is  wholly  false,  and  so 
disclosed  by  him  to  be  on  his  examination  before  the 
register — the  facts  being,  that,  at  the  time  he  swore  to 
said  schedule,  he  was,  and  now  is,  the  owner  of  a  life 
insurance  policy  on  his  own  life,  &c.  (setting  forth  the 
particulars  thereof). 

8th.  That  the  business  of  Bathbone  Brothers  &  Co., 
brokers,  &c.,  in  Broadway,  was  started  and  built  up  by 
said  bankrupt,  and  has  so  continued  under  his  super- 
vision to  the  present  time,  the  yearly  net  profits  whereof 
is  now  about  $35,000  per  year.  That  said  bankrupt  pro- 
fesses to  receive  only  about  one-tenth  of  the  annual 
profits  of  said  business,  as  a  clerk,  and  in  lieu  of  salary, 
while  his  said  wife  represents  by  purchase,  or  pretended 
purchase,  for  $4,000,  a  one-fifth  interest  in  said  business, 
all  of  which  business,  except  those  portions  actually  and 
not  fraudulently  sold  to  others,  are  assets  in  the  hands 
of  said  bankrupt,  and  should  inure  to  the  benefit  of  his 
creditors. 

9th.  That  much  of  the  indebtedness  of  said  bankrupt 
set  forth  in  the  schedule,  annexed  to  his  petition  as  con- 
tracted by  the  firm,  was  his  own  individual  indebtedness, 
and  was  taken  and  used  for  his  own  personal  benefit. 

10th.  That  from  and  including  the  contraction  of 
said  indebtedness  to  the  present  time,  every  movement 
made  by  said  bankrupt  in  relation  to  the  collection  of 
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moneys  and  confecaction  of  indebtedness,  and  the  means 
adopted  by  him  to  avoid  its  payment  and  prevent  its 
collection,  has  been  skillfully  planned  and  executed  in 
fraud  of  his  creditors,  his  wife  and  brother  covering  his 
said  unjust  and  fraudulent  transactions,  and  that  he, 
the  said  bankrupt,  now  has  in  his  hands,  or  under  his 
control,  or  in  the  hands  of  others  for  his  use  and  benefit, 
more  than  sufficient  to  pay  all  his  indebtedness. 

For  the  bankrupt,  D.  O.  Ba/mitz. 

For  the  creditors,  H.  P.  Herdmyom. 

Blatohfobd,  J. — In  this  case,  the  creditor  has, 
under  the  leave  granted  to  him  by  the  court,  filed  fur- 
ther specifications  of  the  grounds  of  his  opposition  to 
the  discharge  of  the  bankrupt. 

1.  So  much  of  the  first  specification  as  avers  that  the 
original  indebtedness  of  the  bankrupt  to  the  creditor 
was  created  through  the  false  and  fraudulent  representa- 
tions of  the  bankrupt,  is  merely  an  averment  that  the 
debt  was  created  by  the  fraud  of  the  bankrupt.  As 
such,  the  debt  would,  under  section  thirty-three  of  the 
Act,  not  be  discharged  by  a  discharge  of  the  bank- 
rupt. The  fraudulent  contracting  of  a  debt  is  not  made, 
by  section  twenty-nine,  a  ground  for  refusing  a  dis- 
charge, and  probably  for  the  reason  that  such  debt  will 
not  be  affected  by  the  discharge.  Besides,  if  the  dis- 
charge could  be  refused  because  the  debt  was  created 
through  the  fraudulent  representations  of  the  bankrupt, 
the  nature,  and  character,  and  time,  and  place,  and  cir- 
cumstances of  the  representations  must  be  specified, 
and  the  particulars  wherein  they  were  false  and  fraudu- 
lent must  be  set  forth ;  otherwise,  the  specification  is 
not  available  for  any  purpose. 

So  far  as  the  first  specification  avers  that  there  is  a 
false  statement  in  Schedule  A,  No.  3,  to  the  bankrupt's 
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petition,  it  is  insafBeient,  because  it  does  not  aver  that 
such  statement  was  "willfully"  false.  Section  twenty- 
nine  requires  that  false  swearing  in  a  petition,  schedule, 
or  inventory,  should  be  "willfully"  false. 

2.  The  second  and  third  specifications  relate  solely 
to  transactions  by  the  bankrupt  under  and  in  regard  to 
an  assignment  made  by  him  in  1854.  They  do  not  set 
forth  any  ground  that  is  covered  by  section  twenty-nine 
of  the  Act. 

3.  The  fourth  specification  is  defective.  It  merely 
avers  that  a  certain  statement  in  Schedule  A,  No.  3,  to 
the  i)etition  is  "untrue."  It  ought  to  aver  it  to  be 
"willfully "  untrue. 

4.  The  fifth  specification,  so  far  as  it  avers  that  the 
statements  in  Schedule  B,  No.  1,  annexed  to  the  bank- 
rupt's petition  is  untrue,  is  defective  in  not  averring  it 
to  be  willfully  untrue. 

The  portion  of  the  fifth  specification  which  avers  that 
the  bankrupt  is  entitled  to  the  two  lots  in  Sixty-third 
street,  may  be  regarded  as  a  sufficient  specification  to 
show  that  the  bankrupt  has  been  guilty,  under  section 
twenty-nine,  of  negligence  in  delivering  to  the  as- 
signee property  belonging  to  him  at  the  time  of  present- 
ing his  petition  and  inventory.  Schedule  B,  No.  1,  sets 
forth  that  the  bankrupt  has  no  real  property,  and  it  is  to 
be  assumed  that  he  has  delivered  none  to  the  assignee. 

So  much  of  the  fifth  specification  as  avers  that  the 
bankrupt  is  entitled  to  "  other  real  estate  "  is  too  vague 
and  general  to  be  triable. 

5.  The  sixth  specification  is  defective.  It  avers  that 
the  bankrupt  falsely  testified,  in  respect  to  a  certain 
matter,  on  an  examination  in  this  matter  before  the 
register,  but  it  does  not  aver  that  the  bankrupt  willfully 
swore  falsely  on  such  examination  in  respect  to  such 
matter,  nor  does  it  aver  that  the  fact  in  regard  to  which 
the  false  testimony  was  given  was  a  "material  fact,"  as 
is  required  by  section  twenty-nine. 
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6.  The  seventh  specification  is  sufficient.  It  avers 
in  substance  willful  false  swearing  by  the  bankrupt  in 
Schedule  B,  No.  3,  to  his  petition,  in  swearing  that  he 
had  no  choses  in  action.  Whether  the  fact,  that  the 
bankrupt  owned  a  life  insurance  policy  on  his  own  life, 
and  did  not  set  it  forth  among  his  assets,  is  to  affect  his 
discharge,  is  a  question  which  will  be  disposed  of  here- 
after. 

7.  The  eighth  specification  I  hold  to  be  sufficient,  as 
being,  in  substance,  an  averment  of  negligence  in  the 
delivery  by  the  bankrupt  to  the  assignee  of  property 
belonging  to  him  at  the  time  of  the  presentation  of  his 
petition. 

8.  The  ninth  and  tenth  specifications  are  altogether 
too  vague  and  general. 

The  result  is,  that  the  portion  of  the  fifth  specifica- 
tion particularly  mentioned  above,  and  the  seventh  and 
eighth  specifications,  are  triable. 

If  either  party  desires  to  take  further  testimony  in 
regard  to  them,  a  reference  will  be  made  to  Begister 
Ketchum  to  take  such  testimony  and  report  it  to  the 
court. 


FEBRUARY,  1868. 

IN  THE  MATTBE  OP  WILLIAM  OKELL,   A 

BANKEUPT. 

WiTKBSS'    FbKS. 

A  bankrupt  is  bound  to  appear  and  submit  to  an  examination,  when  ordered,  with- 
out being  paid  witneae^  fees. 

In  this  case  the  register  had  issued  an  order  for  the 
examination  of  the  bankrupt,  on  the  application  of  a 
creditor.    On  the  return  of  the  order,  counsel  appeared 
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for  the  bankrupt,  and  insisted  that  he  was  entitled  to 
fees  as  a  witness.  The  register  held,  that  the  bankrupt 
was  bound  to  appear  and  be  examined,  pursuant  to  the 
order,  without  fees ;  and,  at  the  request  of  the  bankrupt, 
he  certified  the  question  to  the  Court. 

Blatghfobd,  J.    The  register  was  correct  in  his  de- 
cision. 


•  • 


FEBRUARY,  1868. 


IN  THE  MATTEB  OP  JESSE  H.  BOBINSON,  A 

BANKRUPT. 

^  Rbgistbr's  Costs. 

The  Register  taxed  the  following  fees  for  his  own  services  in  this  case : 

1.  Examining  schedules,  and  certifying  same  correct, 

2.  Certified  copy  of  adjudication  of  bankruptcy, 
8.  Application  for  first  meeting  of  creditors, 

4.  Certified  list  of  creditors  for  warrant, 

5.  Supplemental  warrant,  $2 ;  application  for  meeting,  $1, 

6.  Certified  copies  schedules  for  assignee, 

7.  One  day's  service,  under  special  order  of  reference  on  petition 

for  final  discharge,        ..... 

8.  Order  to  show  eause,  and  certifying  copy  for  clerk,    . 

9.  Application  for  second  and  third  meetings, 

10.  Deposition  of  assignee  on  his  return,   .... 

11.  Seryice  under  special  order  to  show  cause  why  bankrupt  should 

not  be  discharged,  .  .  .      5  00 

12.  Second  and  third  meetings  of  creditors,    .  .  .  6  00 

13.  Services  on  examination  of  bankrupt  and  proceedings,  and  for 

making  certificate  of  conformity,  6  00 

14.  Disoharge  without  opposition,  •  .  .  .      2  00 

On  objection  by  the  bankrupt  to  each  of  the  foregoing  items, 
Heldf  That  the  1st,  8d,  4th,  and  8th  items  must  be  disallowed. 
That  the  6th,  7th,  10th,  11th,  18th,  and  14th  items  must  be  allowed. 
That  the  2d  item  must  be  reduced  to  86  cents ;  the  6th  to  $2.00,  for  the  warrant ; 
the  9th  to  $1.00;  and  the  12th  to  (3.00. 

Vol.  IL— 10 


$6  00 

0  46 

1  00 

0  95 

8  00 

4  45 

5  00 

1  00 

2  00 

0  65 
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Form  Na  4  Is  not  a  special  order,  under  section  forty-seren  of  the  Act 
A  printed  paper  is  to  be  taxed  for,  as  if  it  were  written. 

Blatohfohd,  J.  In  this  case,  the  register  has,  on 
the  request  of  the  banknipt,  taxed  the  items  of  fees 
charged  by  the  register  against  the  bankrupt  for  ser- 
vices rendered  by  the  register  in  the  proceedings  in  this 
case.  The  bankrupt  objected,  before  the  register,  to 
several  items,  including  those  hereafter  set  forth.  The 
register,  after  hearing  the  objections,  allowed  some 
items  and  disallowed  others.  Among  those  allowed  by 
the  register,  notwithstanding  the  objections  of  the 
bankrupt,  were  the  following,  in  respect  of  which  the 
bankrupt  has  applied  to  the  court  to  review  the  allow- 
ance of  them  by  the  register.  The  register  and  the 
counsel  for  the  bankrupt  have  been  heard  by  the  court 
in  regard  to  the  items  so  allowed  under  objection,  which 
are  these :  » 

^'  1.  Examining  schedules,  and  certifying  same 

correct,     .  .  .  .  $5  00 

2.  Certified  copy  of  adjudication  of  bankrupt- 

cy, .  .  •  .  •  .  0  45 

3.  Application  for  first  meeting  of  creditors,  1  00 

4.  Certified  list  of  creditors  for  warrant,      .  0  95 

5.  Supplemental  warrant,  $2  ;  application  for 

meeting,  $1,    .  .  .  .  3  00 

6.  Certified  copies  schedules  for  assignee,      •    4  45 

7.  One  day's  service,  under  special  order  of 

reference    on    i>etition    for  final  dis- 
charge,     .  .  .  .  .      5  00 

8.  Order  to  show  cause,  and  certifying  copy 

for  clerk,   .  .  .  .  .      1  00 

9.  Application  for  second  and  third  meetings,     2  00 

10.  Deposition  of  assignee  on  his  return,      .      0  65 

11.  Service  under  special  order  to  show  cause 

why  bankrupt  should  not  be  discharged,     5  00 

12.  Second  and  third  meetings  of  creditors,  •      6  00 
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13.  Services  on  examination  of  bankrupt  and 

proceedings,  and  for  making  certificate 

of  conformity,  .  .  •    $5  00 

14.  Discharge  without  opposition,  .  2  00  " 
I  proceed  to  dispose  of  these  items  in  their  order. 
Item  1.  This  is  a  charge  for  examining  the  bankrupt's 

petitions  and  schedules,  and  certifying  the  same  to  be 
correct,  under  General  Order  No.  7,  and  Eule  4  of  this 
court.     General  Order  No.  7  requires  the  Eegister  to 
render  the  service,  and  Bule  4  of  this  court  prescribes 
formalities  to-be  observed  in  rendering  it.    The  theory 
of  the  charge  of  $5  for  the  service  is,  that  it  is  allowed 
by  that  clause  of  section  forty-seven  of  the  Act  which 
allows  "  for  every  day's  service,  while  actually  employed 
under  a  special  order  of  the  court,  a  sum  not  exceeding 
five  dollars,  to  be  allowed  by  the  court."    The  item  is 
$5  for  one  day's  service,  examining  the  petition  and 
schedules,  and  certifying  the  same  to  be  correct.    The 
register  contends  that  the  order  of  reference.  Form  No. 
4,  is  a  "  special  order  of  the  court"  within  the  meaning 
of  the  clause  cited  from  section  forty-seven.    The  only 
order  under  which  the  register  acts,  in  performing  the 
service  in  question,  is  Form  No.  4.    The  point  involved 
has  been  fully  and  ably  examined  by  Judge  Ballard  of  the 
Kentucky  District  (In  re  Dean^  WeeMy  BanJcrupt  Register^ 
vol.  1,  p.  26),  and  I  entirely  concur  with  him  in  his  deci- 
sion.   He  holds  that  Form  No.  4  is  not  a  special  order, 
but  is  an  order  required,  by  General  Order  No.  4,  to  be 
entered  as  of  course  in  every  case,  and  that  it  requires 
the  register  to  do  nothing  which  he  is  not  required  to  do 
by  the  Act  and  the  General  Orders.  The  conclusive  view 
is,  that  if  Form  No.  4  is  a  special  order  under  section 
forty-seven,  and  if  the  register  is,  therefore,  entitled  to 
$5  for  a  day's  service  under  it  for  examining  the  petition 
and  schedules,  and  certifying  the  same  to  be  correct, 
there  is  nothing  to  prevent  the  register  from  claiming 
$5  for  every  day's  service  for  taking  any  proceedings 
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required  by  the  Act  in  the  case ;  becanse,  by  Form  TSo. 
4y  he  is  authorized  to  make  adjudication  and  take  such 
other  proceedings  in  the  case  as  are  required  by  the  Act. 
And  not  only  that,  but,  in  addition  to  such  per  diem^  he 
can  also  claim  the  specific  fees  allowed  to  him  by  section 
forty-seven,  and  by  General  Order  No.  30,  even  though 
the  whole  of  a  given  day's  service  may  be  only  some  one 
of  the  specific  items  for  which  a  specific  fee  is  allowed. 
Another  view  is,  that  a  service  which  the  register  is 
required  to  render  by  General  Order  No.  7,  and  by  Eule 
4  of  this  court,  cannot,  with  any  propriety,  be  said  to  be 
a  service  in  which  he  is  employed  under  a  special  order 
of  the  court.    This  item  is  disallowed. 

Item  2.  The  charge  for  a  certified  copy  of  the  adjudi- 
cation of  bankruptcy,  furnished  to  the  bankrupt,  is 
warranted  by  General  Order  No.  30.  The  paper  is  a 
paper  in  the  proceedings.  But,  as  it  does  not  appear 
that  the  certificate  contains  more  than  one  folio,  the 
charge  for  the  certificate  must  be  reduced  from  25  to  15 
cents.  The  paper  itself  contained  two  folios,  and  is 
properly  charged  at  20  cents,  being  10  cents  for  each 
folio.  But  General  Order  No.  30  inadvertently  allows 
25  cents  for  certifying  a  copy  of  a  paper,  whether  the 
certificate  consists  of  more  than  one  folio  or  not.  When 
the  certificate  consists  of  more  than  one  folio,  the  charge 
of  25  cents  for  the  certificate  is  proper,  but  when  the 
certificate  consists  of  one  folio  or  less,  the  charge  for 
the  certificate  can  be  only  15  cents.  By  section  ten  of 
the  Act,  the  fees  to  be  established  by  the  Justices  of  the 
Supreme  Court  cannot  exceed  the  rate  of  fees  then 
allowed  by  law  for  similar  services  in  other  proceedings. 
The  fee  for  a  certificate,  allowed  by  the  fee  bill  in  the 
Act  of  February  26th,  1853,  is  15  cents  per  folio,  and  a 
larger  fee  is  unauthorized.  The  charge  in  this  item  must 
be  reduced  to  35  cents,  and  is  allowed  at  that  amount. 
The  bankrupt  claims  that  the  register,  inasmuch  as  he 
uses  Form  No.  5,  in  the  shape  of  a  printed  blank,  in 
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making  the  copy  of  the  adjudication,  and  only  fills  into 
it  the  necessary  written  matter,  cfin  charge  only  for 
such  written  matter  by  the  folio,  and  cannot  charge  by  the 
folio  for  the  printed  matter  found  in  Form  No.  5,  which 
is  contained  in  the  copy.  This  ground  is  not  tenable. 
The  charge  for  the  copy  is  allowed  by  General  Order  No. 
30,  at  10  cents  for  each  folio  of  100  words,  whether  the 
words  are  written  or  printed.  The  register  may  write 
them  all  if  he  chooses,  and  if,  instead  of  doing  so,  he 
uses  a  printed  form  for  a  portion,  that  fact  does  not 
prevent  him  from  charging  for  the  whole  by  the  folio, 
the  General  Order  not  having  made  any  discrimination 
between  a  written  copy  and  a  printed  copy. 

Item  3.  The  charge  of  $1 ,  for  the  application  for  the 
first  meeting  of  creditors,  is  claimed  to  be  allowable 
under  that  clause  of  section  forty-seven  which  allows 
*'for  every  application  for  any  meeting  in  any  matter 
under  this  Act,  one  dollar."  I  am  of  opinion  that  this 
clause  refers  only  to  a  meeting  which  is  applied  for  in  a 
substantial  sense,  such  as  a  meeting  of  creditors  applied 
for  under  section  twenty-seven  or  section  twenty-eight  of 
the  Act.  The  first  meeting  of  creditors  is  not  applied  for 
in  any  such  sense.  Section  eleven  diretcts  that  the  warrant 
shall  authorize  the  marshal  to  give  notice  of  the  first 
meeting  of  creditors.  The  warrant,  Form  No.  6,  requires 
the  marshal  to  give  such  notice.  No  application  for 
such  meeting  is  contemplated  or  provided  for  by  the  Act 
or  the  General  Orders,  nor  is  any  form  for  it  prescribed, 
nor  is  it  jever  ip  fact  made.  It  is  purely  a  constructive 
service.  Besides,  it  is  covered  by  the  fee  of  $2  given  for 
issuing  the  warrant,  which  includes  all  services  of  the 
register,  prior  to  and  in  issuing  the  warrant,  which  are 
not  otherwise  specially  provided  for.  This  item  is  dis- 
allowed. 

Item  4.  The  charge  of  95  cents  for  **  certified  Ust  of 
creditors  for  warrant,"  is  for  the  list  inserted  in  the 
warrant  when  it  is  issued  by  the  register.    This  charge 
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is  covered  by  the  $2  allowed  for  issuing  the  warrant.  It 
is  disallowed. 

Item  5.  For  reasons  which  were  satisfactory  to  him- 
self^ the  register  issued  a  supplemental  warrant  to  the 
marshal  in  this  case.  Whether  it  was  a  proper  case 
for  a  supplemental  warrant  is  not  a  question  before  me 
now.  The  bankrupt  is  concluded  as  to  that  point  by 
not  raising  it  at  the  proper  stage  of  the  case.  Section 
forty-seven  gives  a  fee  of  $2  "for  issuing  every  war- 
rant." This  sui)plemental  warrant  was  a  warrant,  and 
was  ii^sued.  The  fee  of  92  for  it  is  allowed.  The  fee  of 
$1  for  the  application  for  the  meeting  of  creditors  called 
by  the  supplemental  warrant,  is  disallowed,  for  the  rea- 
sons given  in  disallowing  item  3. 

Item  6.  The  item  for  certified  copies  of  schedules  for 
assignee  is  allowed.  Section  four  of  the  Act  requires 
the  register  to  furnish  the  assignee  with  a  certified  copy 
of  the  schedules  of  creditors  and  assets  filed  in  each 
case.  These  schedules  are  papers  within  the  meaning 
of  General  Order  No.  30,  and  may  be  charged  for  at  10 
cents  for  each  folio  for  the  copies,  15  cents  for  each 
certificate,  if  one  folio  or  less,  and  25  cents  for  each  cer- 
tificate if  more  than  one  folio.  The  amount  must  be 
fixed  accordingly. 

Item  7.  The  charge  of  $5  for  one  day's  service,  under 
special  order  of  reference  upon  petition  for  final  dis- 
charge, is  allowed.  The  order  made  on  a  petition  for  a 
discharge,  so  far  as  it  refers  it  to  the  register  **  to  make 
an  order  to  show  cause  thereon,  and  to  sit  in  chambers 
on  the  return  of  said  order,"  and  to  certify  to  the  court 
whether  the  bankixipt  has  in  all  things  conformed  to 
his  duty  under  the  Act,  and  has  conformed  to  all  the 
requirements  of  the  Act,  is  a  special  order.  It  re- 
quires the  register  to  render  services  not  specifically 
enjoined  on  him  by  the  Act  or  by  the  General  Orders. 
The  $5  in  this  item  is  for  the  one  day's  service  examin- 
ing the  papers  and  making  the  order  to  show  cause. 


•It 
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Item  S.  The  charge  of  $1,  for  order  to  show  cause  and 
certifying  copy  for  clerk,  is  disallowed.  This  service  is 
covered  by  the  $5  allowed  in  item  7.  When  the  special 
order  of  reference  on  the  petition  for  discharge,  author- 
izing the  register  to  make  an  order  to  show  cause  there- 
on, comes  to  the  register,  the  first  one  day's  service 
which  he  renders  and  charges  for  under  item  7,  is  the 
making  of  the  order  to  show  cause.  The  charge  of  $1 
is  sought  to  be  upheld  under  that  clause  of  General 
Order  No.  30,  which  allows  to  the  register  "for  every 
order  made  where  notice  is  required  to  be  given,  and  for 
certifying  copy  of  the  same  to  the  clerk,  one  dollar." 
But  this  clause  refers  only  to  such  an  order  as  is  named 
in  General  Order  No.  8 — an  order  **  in  any  proceeding  in 
which  notice  is  required  to  be  given  to  either  party 
before  the  order  can  be  made."  The  order  to  show 
cause,  made  by  the  register  on  a  petition  for  a  discharge, 
is  not  such  an  order. 

Item  9.  This  is  a  charge  of  $2  for  application  for  sec- 
ond and  third  meetings  of  creditors.  It  is  reckoned  as 
two  applications,  one  for  each  meeting,  with  a  charge 
of  $1  for  each  application,  under  that  clause  of  sec- 
tion forty-seven  which  allows  $1  for  every  applica- 
tion for  any  meeting  in  any  matter  under  the  Act.  I 
think  that  these  meetings  may  fairly  be  regarded  as 
having  been  applied  for  to  the  register  under  General 
Order  No.  25,  but,  as  there  was  and  need  be  but  one 
application  for  the  two  meetings,  the  charge  must  be 
reduced  to  $1  in  the  whole. 

The  new  rule  made  by  this  court,  January  23d,  1868, 
provides  that  hereafter,  in  cases  of  orders  to  show  cause, 
made  according  to  Form  No.  51,  on  petitions  of  bank- 
rupts for  discharges  from  their  debts,  no  meeting  of  cred- 
itors, except  the  first,  shall  be  ordered  or  had,  unless 
some  assets  have  come  to  the  hands  of  the  assignee,  but 
where,  in  any  such  case,  any  assets  have  come  to  the 
hands  of  the  assignee,  then  the  order  to  show  cause  shall 
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contain  a  provision,  under  General  Order  No.  25,  for  the 
holding  of  the  second  and  third  meetings  of  creditors^ 
and  for  notices  thereof.  This  rule  was  made  upon  the 
ground  that  General  Order  No.  25  does  not,  when  read 
in  connection  with  sections  twenty-seven  and  twenty- 
eight  of  the  Act,  require  the  second  and  third  meetings  of 
creditors  to  be  held  in  cases  where  there  are  no  assets, 
there  being  no  necessity  for  either  of  such  meetings,  un- 
less there  are  assets  to  be  divided,  and  neither  of  such 
meetings  being  a  necessary  preliminary  requisite  to  the 
discharge  of  the  bankrupt. 

Item  10.  This  is  the  assignee's  return,  Form  No.  35. 
The  objection  taken  to  this  item  is  the  same  that  is  taken 
to  item  2,  in  respect  to  the  written  matter  inserted  in  a 
printed  form.  The  objection  is  overruled.  The  return 
is  a  deposition,  and  the  register  has  a  right,  under  section 
forty-seven,  to  charge,  for  taking  it,  the  fees  allowed  by 
law  for  taking  a  deposition.  Whether  the  charge  of  65 
cents  is  the  proper  amount,  on  this  basis,  I  have  not  the 
means  of  deciding. 

Item  11.  This  charge  of  $5  is  for  one  day's  service 
sitting  in  chambers  on  the  return  of  the  order  to  show 
cause.  As  such,  it  is  allowed.  It  is  a  service  rendered 
under  the  special  order  of  reference  made  on  the  petition 
for  a  discharge,  and  is  allowable  for  the  reasons  set  forth 
in  respect  to  item  7.  It  is  not  allowed  on  any  idea  that 
the  order  to  show  cause  in  Form  No.  51  is  a  special 
order. 

Item  12.  This  charge  of  $6,  for  the  second  and  third 
meetings  of  creditors,  must  be  reduced  to  $3.  Section 
forty-seven  allows  $3  for  each  day  in  which  a  meeting  is 
held,  and  these  meetings  were  held  on  one  and  the  same 
day.  The  allowance  is  not  for  each  meeting,  but  for 
each  day  in  which  any  meeting  or  meetings  is  or  are 
held. 

Item  13.  This  is  a  charge  of  $5  for  one  day's  service 
examining  the  bankrupt  and  the  proceedings,  and  mak- 
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ing  a  certificate  of  conformity.  It  is  allowed  for  the 
same  reasons  for  which  item  7  and  item  11  are  allowed. 
It  is  a  service  under  the  special  order  of  reference  made 
on  the  petition  for  discharge,  which  requires  the  register 
to  certify  to  the  court  whether  the  bankrupt  has  in  all 
things  conformed  to  his  duty  under  the  Act,  and  has  in 
all  things  conformed  to -the  requirements  of  the  Act. 

In  ordinary  cases,  three  days'  services,  and  only  three, 
are  chargeable  under  this  special  order  of  reference — one 
day  for  the  examination  of  papers  and  making  the  order 
to  show  cause,  one  day  for  sitting  in  chambers  on  the 
return  of  the  order,  and  one  day  for  finally  examining 
all  the  papers,  and  making  a  certificate  of  conformity. 
So  far  as  that  order  of  reference  authorizes  or  requires 
the  register  to  pass  the  last  examination  of  the  bank- 
rupt in  case  there  is  no  opposition,  it  is  not  a  special 
order,  because  he  is  authorized  and  required  to  render 
that  service  by  section  four  of  the  Act  and  Form  No.  4, 
which  is  a  general  order. 

Item  14.  This  charge  of  $2  for  a  discharge  without 
opposition,  is  allowed.  It  is  expressly  given  to  the  regis- 
ter by  section  forty-seven. 

The  result  is,  that  the  items  objected  to,  amounting 
to  $41.50,  are  allowed  at  $26.45. 

JP.  C.  Nye,  for  the  bankrupt. 
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IN  THE  MATTBE  OF  NATHAN  A.  SON,  A  BANK- 

EUPT. 

Vague  Specifications. 

SpecificationB  of  objections  to  a  discharge  must  not  be  vag^eand  general  If  they 
ftre  rach,  they  fnrnish  no  ground  for  refusing  a  discharge. 
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In  this  case,  a  creditor  filed  five  specifications  of  the 
pounds  of  his  opposition  to  the  discharge  of  the  bank- 
rupt.   They  were  as  follows : 

1.  That  the  bankrupt  has  concealed  part  of  his  efl'ects 
and  his  books  relating  thereto,  and  has  not  delivered  to 
the  assignee  all  the  property  belong^g  to  him  at  the 
time  of  presenting  his  petition,  with  intent  to  defraud 
his  creditors. 

2.  That,  since  the  passage  of  the  Act,  he  has  made 
fraudulent  transfers  of  his  property,  and  has  lost  portions 
of  his  property  in  gaming,  and  has  admitted  false  and 
fictitious  debts  against  his  estate. 

3.  That  he  has  not,  subsequently  to  the  passage  of  the 
Act,  kept  proper  books  of  account. 

4.  That  he  has,  in  contemplation  of  becoming  a  bank- 
rupt, made  transfers  for  the  purpose  of  preferring  cred- 
itors, and  for  the  purpose  of  preventing  his  property  from 
coming  into  the  hands  of  his  assignee,  or  of  being  dis- 
tributed in  satisfaction  of  his  debts. 

5.  That  he  has  been  guilty  of  fraud  in  other  respects, 
contrary  to  the  true  intent  of  the  Act,  and  has,  since  its 
passage,  mutilated  his  books  or  securities. 

S.  E.  SwaiUj  for  the  bankrupt. 

Merchant^  Candble  <&  EUiott,  for  the  creditors. 

Blatchford,  J.  Nothing  could  well  be  more  general 
than  these  allegations.  They  are  merely  the  language 
of  section  twenty-nine  of  the  Act.  They  are  all  of  them 
so  vague  that  it  is  impossible  for  the  court  or  the  bank- 
rupt to  ascertain  from  them  what  specific  acts  or  omis- 
sion are  relied  on  as  grounds  for  withholding  a  discharge. 
The  case  stands  as  if  there  were  no  opposition  to  the  dis- 
charge and  no  specifications  filed,  and,  it  appearing  that 
the  bankrupt  has  in  all  things  conformed  to  his  duty 
imder  the  Act,  a  discharge  is  granted  to  him. 
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FEBRUARY,  1868. 

IN  THE  MATTEE  OP  CHAELES  G.  PATTEESON, 

A  BANKEUPT. 

Fraudulent   Debt. — Judgment. — Arrest. 

Where  a  jndgment  by  default  was  rendered  against  a  bankrupt  in  a  State  Cqurt, 
on  a  complaint  which  showed  that  the  debt,  which  the  suit  was  brought  to  re- 
cover, was  contracted  by  fraud : 

Held,  That  the  question,  whether  the  debt  represented  by  the  judgment  was  cre- 
ated by  the  fraud  of  the  bankrupt,  was  concluded  by  the  judgment. 

That,  under  the  thirty-third  section  of  the  Bankruptcy  Act^  the  judgment  would 
not  be  affected  by  the  discharge,  any  more  than  the  debt  which  it  represented . 

lliat  the  bankrupt,  therefore,  was  not  exempt  from  arrest  on  an  execution  issued 
on  the  judgment  in  question. 

On  the  8th  of  November,  1866,  one  Shepard  recov- 
ered a  judgment  against  the  bankrupt,  in  the  Superior 
Court  of  the  city  of  New  York,  for  $815.99,  on  his  de- 
fault for  want  of  an  answer,  the  summons  and  complaint 
in  the  action  having  been  served  on  him  personally,  on 
the  8th  of  May,  1866,  in  the  city  of  New  York.  The 
complaint  set  forth  that,  on  the  9th  of  April,  1858,  Shep- 
ard advanced  to  the  bankrupt  $500,  for  the  express  imr- 
pose  of  buying  and  paying  for  some  goods,  to  be  shipped 
to  another  person,  and  the  bankrupt  received  that  sum 
from  Shepard  in  a  fiduciary  capacity,  as  the  agent  of 
Shepard,  to  buy,  pay  for,  and  ship  the  goods,  and  agreed 
to  collect  the  bill  for  the  goods  and  refund  the  money  to 
Shepard ;  and  that  the  bankrupt  did  not  use  the  money 
for  that  purpose,  but  fraudulently  misapplied  it,  and  had 
never  refunded  it.  On  the  25th  of  Jime,  1867,  the  bank- 
rupt filed  his  petition  in  bankruptcy,  and  was  adjudicated 
a  bankrupt  on  the  12th  of  September,  1867.  He  now  rep- 
resented to  the  court  that,  on  the  29th  of  January,  1868, 
Shepard  issued  to  the  sheriff  of  the  city  and  county  of 
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Kew  York  an  execution  on  said  judgment,  commanding 
him  to  arrest'  the  bankrupt  and  commit  him  to  jail  until 
he  should  ])ay  the  judgment  or  be  discharged  according  to 
law,  and  that  the  execution  was  in  the  hands  of  the  sher- 
iffy  and  he  was  about  to  arrest  the  bankrupt  on  it.  On 
these  facts,  the  bankrupt  asked  this  court  to  enjoin  the 
sherilBf  from  arresting  the  bankrupt  on  the  execution, 
during  the  pendency  of  the  proceedings  in  bankruptcy. 

Sandfordy  Le  Ba/ran  <&  Porter^  for  the  bankrupt. 

E.  F.  Shepardy  for  the  creditor. 

Blatghfobd,  J.  It  is  claimed,  on  the  part  of  the 
bankrupt,  that  the  judgment  in  question  is  a  debt 
which  will  be  discharged  by  a  discharge  under  the  Act ; 
that  the  original  cause  of  action  was  merged  in  the  judg- 
ment ;  that  the  judgment  is  now  the  only  debt ;  that  it 
cannot  be  said,  imder  section  thirty-three  of  the  Act,  that 
the  debt  was  created  by  fraud,  because  the  original  claim, 
though  created  by  fraud,  was  extinguished  by  the  judg- 
ment, and  the  fraud  disappeared  when  the  judgment  was 
obtained ;  that  the  judgment  alone,  and  not  the  claim 
created  by  fraud,  is  i)rovable  under  the  Act ;  that,  as  the 
judgment  is  provable,  a  discharge  will  discharge  it ;  that, 
therefore,  the  bankrupt  is,  by  the  last  clause  of  section 
twenty-six,  exempt  from  arrest  on  the  judgment  during 
the  pendency  of  the  proceedings  in  bankruptcy ;  and 
that,  under  section  twenty-one,  the  court  can  enjoin  an 
execution  on  the  judgment. 

I  cannot  assent  to  these  views.  The  question  as  to 
whether  the  debt  which  is  represented  by  the  judgment 
was  created  by  the  fraud  of  the  bankrupt,  I  regard  as 
concluded  by  the  judgment.  It  was  recovered  in  a  court 
of  competent  jurisdiction,  on  the  personal  service  of  a 
complaint  setting  forth  all  the  facts  making  up  the 
fraud.     The    question   is,  therefore,  res  adjudicator  as 
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between  the  parties  to  the  judgment,  who  are  the  same 
parties  now  before  this  court. 

The  only  other  question  is,  whether  the  debt  is  one 
excepted  by  section  thirty-three  of  the  Act  from  the 
operation  of  a  discharge.  That  section  provides,  that 
**  no  debt  created  by  the  fraud  or  embezzlement  of  the 
bankrupt,  or  by  his  defalcation  as  a  public  officer,  or  while 
acting  in  auy  fiduciary  character,  shall  be  discharged 
under  this  Act."  It  is  claimed  by  the  bankrupt  that, 
the  debt  in  this  case  being  in  the  shape  of  a  judgment, 
this  court  cannot,  in  applying  the  thirty-third  section, 
go  behind  the  judgment,  to  see  whether  the  claim  on 
which  the  judgment  was  recovered  was  created  by 
fraud ;  that  the  judgment,  which  is  now  the  only  debt, 
was  created  by  the  claim,  and  not  by  the  fraud,  and 
that,  although  the  judgment  was  created  by  the  claim 
and  the  claim  by  the  fraud,  yet  the  judgment  was  not 
created  by  the  fraud.  This  view  is  unsound.  Wherever 
the  debt,  no  matter  whether  it  be  in  the  shape  of  a 
judgment  or  in  any  other  form,  was  created  by  fraud, 
had  its  root  and  origin  in  fraud,  there  it  is  not  to  be 
discharged.  To  hold  that  the  recovery  of  a  judgment 
in  an  action  where  the  gravamen  of  the  complaint  is 
fraud,  condones  that  very  fraud,  by  so  merging  the 
original  claim,  that  the  judgment  cannot  be  said  to  be 
a  debt  created  by  the  fraud  set  out  in  the  complaint  as 
the  ground  for  recovering  the  judgment,  would  fritter 
away  entirely  the  good  sense  and  plain  intention  of  the 
thirty- third  section.  The  case  of  Bangs  v.  Watson  (9 
Oray,  211),  cited  to  sustain  this  view,  does  not,  in  my 
judgment,  support  it,  and  I  have  been  referred  to  no  case 
which  leads  to  any  such  conclusion. 

The  debt,  in  this  case,  not  being  one  to  be  affected 
by  a  discharge,  the  bankrupt  is  not  exempt  from  arrest 
upon  it,  and  the  application  is  denied. 
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FEBRUARY,  IMS. 

THE   STEAMSHIP  ALHAMBBA. 

CoLLisiOH  AT  Ska. — STKAiin  AND  ScHOown  Mkbting. — Chanox  or 

C0UB8S   BT   SCHOOHSB. 

A  flteamer,  steering  sonth  lialf  weei,  off  Cape  Hattene^  in  the  mf^hi,  made  a 
aehooner^s  green  light  one  and  a  half  or  two  points  on  her  starboard  how,  and 
changed  her  coarse  to  sonth-eoiitheastk  whidi  die  kept  for  ten  or  tweWe  minntes^ 
the  podtton  of  the  light  remaining  abont  the  same,  and  then  dianged  her  course 
to  soaih,  and  ran  on  that  course  for  fifteen  minutes,  the  light  remuning  in  about 
the  same  position,  and  the  green  light  then  went  oat  of  sight,  and  a  red  light 
came  in  Tiew,  where  upon  the  steamer's  helm  was  at  once  ported,  and  her  engine 
stopped  and  reyersed,  bat  too  late  to  aToid  the  collision. 

The  schooner,  sailing  north  by  east,  with  the  wind  sooth  by  east,  made  the 
steamer's  light  directly  ahead,  and  being  nncertain  whether  she  was  a  steamer 
or  a  sailing  vessel,  ported  her  helm,  and  changed  her  coarse  to  northeast  by 
north,  and  kept  that  coarse  till  she  saw  that  the  yeesel  was  a  steamer  approach, 
ing  on  a  coarse  which  woald  ran  her  down,  when  she  put  her  helm  hard  a-port, 
and  changed  her  coarse  to  east  by  north. 

The  speed  of  both  yessels  was  aboat  six  or  eight  miles  an  hoar,  that  of  the 
schooner  being  a  little  the  greater.  Each  vessel  had  her  lights  properly  set  and 
baming.  The  schooner  was  strnck  amidships  on  the  port  side,  and  sank 
instantly. 

Hdd,  That,  on  this  state  of  facts,  the  15th  and  18th  articles  of  the  Act  of  April 
29th,  1864,  prescribed  the  rales  for  the  navigation  of  the  vessels. 

That  it  was  a  fault  in  the  schooner  to  port  her  helm  when  she  did  so  first,  especially 
when  she  was  oncertain  whether  the  approaching  light  was  that  of  a  steamer  or- 
saUing  vesseL 

That  that  fault  did  not  contribate  to  the  collision. 

That  the  fact  that  the  position  of  the  light  ahead  did  not  change  after  the  steamer 
had  changed  her  coarse  to  the  eastward,  ought  to  have  been  a  dear  indication  to 
her  that  the  schooner  was  proceeding  in  such  a  direction  as  to  involve  a  risk  of 
collision,  and,  under  those  circumstances,  it  yraa  her  duty  to  keep  out  of  the 
schooner's  way. 

That  the  steamer  ought  to  have  ported  before  she  did,  and  ought  to  have  stopped 
and  backed  before  she  did. 

That  the  last  change  of  the  schooner's  helm  to  port,  being  made  in  the  heat  of 
danger,  did  not  cause  the  collision,  nor  was  it  faulty. 

This  was  a  libel  filed  to  recoyer  damages  for  a  col- 
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lisioD,  which  took  place  between  two  and  three  o'clock 
A.  M.  on  the  26th  of  June,  1865,  about  fifty  miles  to  the 
northward  of  Cape  Hatteras,  between  the  steamship 
Alhambra  and  the  schooner  Wonder,  by  which  the 
schooner  was  sank  and  totally  lost.  The  schooner  was 
owned  by  Kinney  and  Smith.  Smith  was  her  master.  He 
lost  his  life  in  the  collision.  The  schooner  was  on  a 
voyage  from  Knevitas,  in  Ouba,  to  Philadelphia,  and  had 
a  crew  of  seyen  men,  namely,  her  master  and  Kinney, 
who  was  on  board  as  supercargo,  and  a  mate,  a  cook,  and 
three  men  before  the  mast.  She  also  had  two  passen- 
gers. They  were  lost  in  the  collision.  The  mate  was 
so  injured  that  he  afterward  died.  The  mate  and 
McLean,  one  of  the  seamen,  were  the  only  persons  on 
deck  on  the  schooner  at  the  time  of  the  collision,  and 
for  some  time  before,  except  two  men,  who  were  asleep 
in  the  boat.  The  schooner  had  her  proper  green  and  red 
lights  burning.  The  wind  was  fresh,  and  about  south  by 
east.  The  schooner  had  eight  sails  set.  The  steamer 
was  bound  from  New  York  to  Charleston. 

The  libel  averred,  that  the  course  of  the  schooner  was 
north  by  east ;  that  the  mate,  who  was  on  the  lookout 
on  the  schooner,  saw  the  lights  of  a  vessel  several  miles 
distant,  and  directly  ahead ;  that,  until  the  vessels  ap- 
proached each  other,  it  was  uncertain  to  the  schooner 
whether  the  vessel  approaching  her  was  a  sailing  vessel 
or  a  steamer ;  that,  when  the  steamer's  lights  were  dis- 
covered ahead,  the  course  of  the  schooner  was  changed, 
by  i)orting  her  helm,  from  north  by  east  to  northeast  by 
north ;  and  that  she  steadily  kept  on  that  course  until 
after  it  was  discovered  that  the  approaching  vessel  was 
a  steamer,  and  until  she  had  approached  so  near  as  to 
make  a  collision  imminent,  and  until  it  was  found  that 
the  steamer  was  steering  a  course  which  would  carry 
her  against  the  schooner,  when  the  wheel  of  the  schooner 
was  put  hard  to  port,  and  she  swimg  around  to  east  by 
north,  when  the  steamer,  at  full  speed,  and  without 
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slowing,  stopping,  or  backing,  stnick  the  schooner  on 
her  port  side,  about  amidships,  and  cut  her  in  two  and 
sunk  her.  The  libel  also  averred,  that  the  lights  of  the 
schooner  were  made  by  the  steamer  nearly  or  quite 
ahead,  when  the  vessels  were  several  miles  apart,  the 
course  of  the  steamer  being  at  the  time  south  half  west ; 
that,  upon  discovering  the  lights  of  the  schooner,  the 
course  of  the  steamer  was  changed  to  south-southeast, 
which  brought  the  schooner  more  upon  the  starboard 
bow  of  the  steamer ;  that  the  mate  of  the  steamer  sup- 
posed the  schooner  to  be  a  steamer ;  that  the  steamer 
ran  for  several  minutes  on  a  south-southeast  course,  the 
schooner  retaining  her  relative  position  to  the  steamer, 
Which  was  an  indication  that  their  lines  were  crossing  ; 
that  the  course  of  the  steamer  was  then  changed  to  the 
south,  which  brought  the  lights  of  the  schooner  dead 
ahead ;  that  the  steamer  continued  that  course  for  a 
short  time,  when  she  found  herself  rapidly  nearing  the 
schooner,  and  her  wheel  was  put  hard  to  starboard, 
which  brought  her  directly  across  the  schooner;  that 
the  order  was  immediately  given  to  port  the  steamer's 
helm,  but,  before  her  wheel  had  reached  amidships,  she 
struck  the  schooner,  the  speed  of  the  steamer  not  being 
diminished,  nor  any  signal  given  by  her  until  after  she 
had  struck;  that  the  collision  waa  the  fault  of  the 
steamer,  in  not  having  a  proper  lookout,  in  not  porting 
instead  of  starboarding  her  wheel  when  she  made  the 
schooner's  lights  ahead,  in  not  keeping  still  farther 
away  after  she  had  changed  her  course  back  to  south 
and  had  made  the  schooner's  lights  ahead,  in  putting 
her  wheel  hard  to  starboard  when  she  found  herself  ap- 
proaching the  schooner,  in  not  blowing  her  whistle,  in 
not  slowing,  stopping,  and  backing,  and  in  not  avoiding 
the  schooner;  that  the  schooner  had  a  good  lookout, 
and  good  and  sufficient  lights ;  and  that  her  course  was 
proper  in  changing  to  the  right  when  she  made  the 
steamer's  lights  ahead,  and  in  keeping  to  the  right  until 
the  collision. 
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The  answer  averred,  that  the  steamer  had  the  proper 
lights  set,  and  had  a  proper  lookout ;  that,  at  about  ten 
minutes  past  two  o'clock,  the  lights  of  the  schooner  were 
seen  from  the  steamer,  in  proper  time,  about  from  one- 
half  of  a  point  to  two  points  on  the  starboard  bow  of  the 
steamer,  showing  a  green  light ;  that  the  helm  of  the 
steamer  was  starboarded,  and  she  was  kept  on  a  south- 
southeast  course  for  ten  or  fifteen  minutes,  which 
brought  the  schooner  about  two  and  a  half  points  on  the 
starboard  bow  of  the  steamer,  a  green  light  only  being 
in  sight  to  the  steamer  all  the  time ;  that,  if  the  schooner 
had  kept  her  course,  as  she  should  have  done,  the  steamer 
would  have  cleared  her  by  from  300  to  500  yards,  but  that 
the  schooner  wrongfully  suddenly  changed  her' course  to 
cross  the  bows  of  the  steamer,  her  green  light  passed  out 
of  sight,  and  her  red  light  came  in  view,  so  near  as  to 
show  the  schooner,  when  the  steamer's  helm  was  imme- 
diately put  hard  to  port,  and  her  engine  was  at  once 
stopped  and  backed,  but  it  was  not  then  possible  to  avoid 
the  schooner  on  the  course  she  had  thus  suddenly  taken ; 
that  the  schooner  had  no  proper  lookout,  and  did  not 
have  the  proper  lights  set,  and  did  not  pursue  the  course 
prescribed  by  the  rules  of  navigation,  in  altering  her 
course  instead  of  holding  her  course  and  passing  on  the 
starboard  side  of  the  steamer ;  and  that  the  collision 
was  wholly  caused  by  the  violation,  by  the  schooner,  of 
such  rules  and  law,  and  by  her  altering  her  course  and 
crossing  the  bows  of  the  steamer. 

'  For  libellant,  JBeebe^  Deem  <&  DonoJme. 

For  claimants,  Benedict  <&  Benedict. 

BiiATOHFOBD,  J.  It  is  clcar,  on  the  testimony,  that 
each  of  the  vessels  had  the  proper  lights  set  and  burning, 
from  the  time  the  lights  of  each  were  discerned  on  board 
of  the  other,  until  the  time  of  the  collision,  and  that 
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there  was  nothing  bat  negligence  or  willful  inattention 
that  could  prevent  either  of  the  vessels  from  reading 
correctly  the  language  spoken  by  the  lights  of  the  other. 
The  schooner  knew,  or  was  bound  to  know,  that  the 
other  vessel  was  a  steamer.  The  steamer  knew,  or  was 
bound  to  know,  that  the  other  vessel  was  a  sailing  ves- 
sel. On  this  state  of  facts,  the  rules  of  navigation  are 
clearly  prescribed  by  statute.  Article  15  of  the  Act  of  April 
29th,  1864  (13  U.  8.  Stat,  at  Large,  60),  provides  as  follows : 
'^  If  two  ships,  one  of  which  is  a  sailing  ship  and  the 
other  a  steamship,  are  proceediug  in  such  directions  as 
to  involve  risk  of  collision,  the  steamship  shall  keep  out 
of  the  way  of  the  sailing  ship."  Article  18  provides, 
that  where,  by  Article  15,  the  steamship  is  to  keep  out  of 
the  way,  the  sailing  ship  shall  keep  her  course.  The 
libel  avers,  that  the  course  of  the  schooner  was  north  by 
east  when  she  made  the  lights  of  the  steamer,  the  wind 
being  south  by  east ;  that  the  schooner  made  the  lights  of 
the  steamer  directly  ahead;  that,for  some  time  after  the  dis* 
covery  by  the  schooner  of  the  lights,  and  until  the  vessels 
had  approached  one  another,  it  was  uncertain  whether  the 
vessel  approaching  the  schooner  was  a  sailing  vessel  or  a 
steamer ;  and  that,  when  the  lights  were  discovered  ahead, 
by  the  schooner,  that  is,  when  the  vessels  were  several 
miles  apart,and  while  those  on  the  schooner  were  uncertain 
as  to  whether  the  vessel  approaching  from  directly  ahead 
was  a  sailing  vessel  or  a  steamer,  the  schooner  changed 
her  course,  by  porting  her  helm,  from  north  by  east  to 
northeast  by  north,  a  change  of  two  points,  and  kept 
steadily  on  the  latter  course  until  after  she  discovered 
that  the  approaching  vessel  was  a  steamer  and  was  on  a 
course  that  would  run  down  the  schooner,  when  the 
schooner's  helm  was  put  hard  to  port  till  she  headed  east 
by  north,  in  which  position  she  was  struck  on  her  port 
side.  The  only  person  now  living  who  was  on  the  deck 
of  the  schooner  at  the  time,  and  saw  anything  of  the 
collision,  was  McLean,  who  had  the  wheel,  the  mate 
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being  on  the  lookout.  McLean  has  been  examined  as  a 
witness  for  the  libellant.  He  says,  that  he  was  standing 
on  the  starboard  side  of  the  wheel  when  he  first  saw  the 
approaching  lights;  that  they  were  on  the  starboard 
bow,  right  ahead,  his  attention  having  been  called  to 
them  by  the  mate ;  that  the  lights  bore  north  by  east 
from  him ;  that,  about  a  minute  after  seeing  the  lights, 
he,  on  an  order  from  the  mate,  ported  his  wheel,  and 
brought  the  schooner  up  to  the  northeast  point ;  that, 
when  that  change  had  been  made,  it  caused  the  lights  to 
bear  a  point  and  a  half  or  two  points  on  the  port  bow  of 
the  schooner;  that  he  ran  on  the  northeast  course  a 
minute  or  a  minute  and  a  half  and  then  changed  to  a 
course  northeast  by  north ;  that,  just  at  the  moment  of 
being  struck,  he  put  his  wheel  hard  to  port ;  and  that  it 
was  from  twenty-five  to  thirty  miuutes  from  the  time  he 
first  saw  the  lights  until  the  time  of  the  collision.  The 
testimony  of  McLean  is  explicit  that,  for  full  twenty 
minutes,  he  kept  the  northeast  by  north  course.  Now, 
by  law,  it  was  clearly  the  duty  of  the  schooner  to  keep 
her  course,  as  against  the  approaching  steamer,  and  it 
was  the  duty  of  the  steamer  to  keep  out  of  the  way  of 
the  schooner.  It  was,  therefore,  bad  navigation  in  the 
schooner  to  port  her  helm,  when  she  saw  the  lights  right 
ahead,  and  change  her  course  first  to  northeast  and  then 
to  northeast  by  north,  the  approaching  lights  being  those 
of  a  steamer.  Especially  was  it  wrong  in  the  schooner 
to  make  this  change  of  course  when,  as  appears  from  the 
libel,  she  was  uncertain  whether  the  lights  were  those  of 
a  steamer  or  of  a  sailing  vessel.  I  am  not  satisfied, 
however,  that  this  fault  in  the  navigation  of  the  schooner 
makes  her  chargeable  with  the  collision. 

The  steamer  made  the  schooner  one  and  a  half  to  two 
X>oints  on  her  starboard  bow,  and,  acting  on  the  indica- 
tions that  the  approaching  vessel  was  a  sailing  vessel, 
did  not  port  her  helm,  but  starboarded  it,  in  order  to 
keep  out  of  the  way  of  the  schooner.    The  change  by  the 
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steamer  was  from  a  course  south  half  west  to  south- 
southeast,  a  change  of  two  and  a  half  points  toward  the 
east.    The  change  made  in  the  course  of  the  schooner  on 
sighting  the  steamer,  was  a  change  of  from  two  to  three 
points  toward  the  east.    The  speed  of  each  vessel  was 
about  the  same — say  six  to  eight  knots  an  hour,  that  of 
the  schooner  being,  perhaps,  a  little  the  greater.    Now, 
on  this  state  of  facta,  each  yessel  making  the  other 
nearly  ahead,  but  a  little  on  the  starboard  bow,  one  head- 
ing south  half  west  and  the  other  north  by  east,  and  each 
then  changing  to  and  running  on  a  course  about  two  and 
a  half  points  further  to  the  eastward,  we  should  expect 
it  to  follow  that,  from  the  former  yessel,  the  lights  of  the 
other  yessel  would,  after  the  last  change,  take  a  bearing 
which  would  be  preseryed  substantially  unaltered  during 
the  running  of  the  vessels  on  their  several  new  courses. 
This  result  did  follow.    The  testimony  of  Newbegin,  the 
mate  of  the  steamer,  taken  on  the  part  of  the  claimants, 
shows  that,  while  the  steamer  was  running  on  her  south- 
southeast  course,  which  course  she  continued  for  ten  or 
twelve  minutes,  the  schooner  continued  all  the  time  to 
bear  about  two  and  a  half  points  on  his  starboard  bow ; 
that  he  then  changed  to  a  south  course,  and  ran  on  that 
for  fifteen  minutes,  and  that  the  schooner  still  continued 
to  bear  not  more  than  from  two  and  a  half  to  two  and 
three-quarters  points  on  his  starboard  bow;  that  the 
united  speed  of  the  two  vessels  was  from  sixteen  to  eigh- 
teen knots  an  hour ;  and  that  he  first  made  the  schooner's 
lights  when  she  was  about  seven  miles  oflf.    In  twenty- 
five  minutes,  the  vessels,  at  a  united  speed  of  sixteen 
knots  an  hour,  would  approach  six  miles  and  two-thirds 
of  a  mile  nearer  to  each  other.    This  approach  of  the 
schooner,  without  the  bearing  of  her  lights  being  sub- 
stantially altered,  while  the  course  of  the  steamer  was 
first  south-southeast  for  ten  minutes,  and  then  south  for 
fifteen  minutes,  ought  to  have  been  a  clear  indication  to 
the  steamer  that  the  schooner  was  proceeding  in  such  a 
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direction  as  to  involve  a  risk  of  collision.  Under  these 
circumstances,  it  was  the  duty  of  the  steamer  to  keep  out 
of  the  way  of  the  schooner.  The  schooner,  after  she 
took  a  northeast  by  north  course,  kept  it  up  to  the  very 
jaws  of  the  instant  peril.  Her  change  to  a  northeast  by 
north  course  from  a  course  north  by  east  did  not  contrib- 
ute to  the  collision.  It  was  wrong  in  the  steamer  to 
persist  in  starboarding  her  helm,  and  running  on  a  course 
which,  from  the  bearing  of  the  schooner's  lights,  and  the 
freshness  of  the  wind,  it  ought  to  have  been  evident, 
would  soon  bring  the  two  vessels  into  peril  of  collision. 
The  steamer  ought  to  have  ported  her  helm  before  she 
did.  If  she  had  done  so,  she  would  have  cleared  the 
schooner,  as  the  movement  which  the  schooner  made  in 
the  heat  of  danger,  in  putting  her  helm  hard  to  port, 
favored  the  chance  that  the  steamer  would,  by  porting, 
clear  the  schooner.  Such  movement  of  the  schooner  did 
not,  on  the  evidence,  cause  the  collision,  nor  was  it 
faulty.  The  steamer  ought  to  have  kept  out  of  the  way. 
The  schooner  kept  her  course,  and  there  was  no  special 
circumstance  making  it  necessary  for  the  steamer  to  take 
and  keep  the  course  she  did.  Moreover,  the  steamer  did 
not  soon  enough  slacken  her  speed,  or  soon  enough  stop 
and  reverse.  If  she  had  done  so  at  an  earlier  moment, 
she  would  have  gone  under  the  stern  of  the  schooner, 
and  so  she  would  if  she  had  ported  at  an  earlier  moment. 
There  must  be  a  decree  holding  the  steamer  liable  for 
the  collision,  and  for  the  damages  caused  by  it,  with  a 
reference  to  ascertain  and  report  the  damages. 
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IN     THE    MATTER    OP    JOHN    THOMPSON.    A 

BANKRUPT. 

Adjournment. 

The  pendency  of  an  esnminadon  of  the  banhmpt  U  good  cause  for  an  adjoonunent 
of  the  proceedings,  on  the  order  to  show  cmase  why  the  bankmpi  should  not  be 
discharged. 

In  this  case,  when  the  order  to  show  cause  why  the 
bankrupt  should  not  be  discharged  was  returnable,  an 
examination  of  the  bankrupt  was  pending,  and  a  cred- 
itor requested  an  adjournment  of  the  proceedings  on 
the  order  to  show  cause.  The  bankrupt  insisted  that  no 
adjournment  could  be  had,  unless  the  creditor  first  en- 
tered his  appearance  under  General  Order  24.  The  reg- 
ister held  that  the  pendency  of  the  examination  was 
good  cause  for  the  adjournment  requested,  and  that  the 
adjournment  could  be  had  without  requiring  the  creditor 
to  enter  his  api>earance  under  General  Order  24.  On  the 
bankrupt's  request,  he  certified  the  question  to  the  court. 

BiiATOHFOKD,  J.  The  register  was  correct  in  his 
decision. 


FEBRUARY,  1868. 

THE  STEAMBOAT  D.  S.  GREGORY. 

Collision  in   Nkw  York   Harbor. — Vessel   at   Anchor. — Foo. — 

Speed  of  Ferrtboat. 

Where  a  steamer,  coming  into  New  York  hsrbor  In  a  fog,  was  anchored  by  the  pilot 
in  charge  of  her  about  opposite  to  the  slip  of  a  ferry,  coming  to  anchor  there 
because  the  river  was  foil  of  yesseb,  and  her  position  was  known  to  thoee  on 
board  of  a  boat  plying  on  sach  ferry,  and  she  sounded  her  whistle  at  proper 
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iDtervals,  and  rang  a  bell,  and  used  all  proper  precautions  to  make  her  position 
known,  and,  about  nine  o'clock  the  next  morning,  the  fog  still  continuing,  she 
was  run  into  by  such  ferryboat:  ^ 

Held,  That,  on  the  eyidence«  it  was  not  a  fault  in  the  steamer,  contributing  to  the 
collision,  to  anchor  where  she  did,  and  keep  her  anchorage  during  the  fog. 

That  the  &ct  that  the  ferryboat  collided,  in  a  fog,  with  a  yessel  at  anchor,  which 
used  all  proper  precautions  to  give  notice  of  her  position,  it  being  already  known 
to  the  ferryboat  that  she  was  at  anchor  there,  was  scfficient  eyidence  that  the 
speed  of  the  ferryboat  was  too  great,  there  being  no  special  circumstances  to 
justify  her  maintaining  the  speed  she  did. 

That  the  ferryboat  was,  therefore,  liable  for  the  damages. 

This  was  a  libel  by  Alfred  Holt  and  others,  owners  of 
the  steamship  Talisman,  to  recover  for  a  collision  which 
took  place  about  nine  o'clock  on  the  morning  of  the 
15th  of  January,  1863,  in  the  Hudson  Biver,  between 
the  city  of  New  York  and  Jersey  City,  between  the 
steam  ferryboat  D.  8.  Oregory  and  the  steamship  Talis- 
man. The  Talisman  was  at  anchor.  She  had  come  in 
from  sea  during  the  previous  afternoon,  and  had  then 
anchored  nearly  in  the  middle  of  the  Hudson  Biver, 
about  opposite  to  the  foot  of  Oourtlandt  street  in  the 
city  of  New  York.  The  D.  S.  Gregory  plied  regularly 
between  the  foot  of  Oourtlandt  street  and  a  slip  in 
Jersey  City  nearly  opposite.  The  Talisman  came  in 
during  a  very  thick  fog,  which  continued  all  through 
the  night,  and  down  to  the  time  of  the  collision.  She 
anchored  where  she  did  because  the  river  was  full  of 
vessels,  moving  and  at  anchor,  and  a  collision  with  some 
of  them  was  feared  if  she  proceeded  further.  -  She  was 
anchored  under  the  direction  of  the  pilot  who  brought 
her  in  from  sea.  The  position  of  the  Talisman  at  her 
anchorage  was  known  to  those  in  charge  of  the  D.  S. 
Gregory,  and  they  saw  her  after  she  had  taken  up  her 
anchorage.  Her  position  was  not  substantially  changed 
down  to  the  time  of  the  collision.  At  that  time  she  was 
headed  up  the  river,  the  tide  being  ebb.  She  blew  her 
steam  whistle  at  proper  intervals  before  and  down  to 
the  time  of  the  collision,  and  also  sounded  her  bell,  and 


168  U.  a  DISTRICT  OOURT  REFOBT& 

The  BtembcMit  D.  &  Gregory. 

used  all  proper  precautions  to  make  known  her  position. 
The  D.  8.  Gregory  was  on  a  trip  from  Jersey  City  to  her 
berth  at  New  York,  and  came  in  contact,  during  the  fog, 
with  the  TaliBinan,  on  the  port  side  of  the  latter,  and 
damaged  her  seriously. 

For  libellants,  D.  D.  Lard. 

For  claimants,  JE.  S.  Van  WinJde. 

Blatghfobd,  J.  The  answer  sets  up  that  it  was  a 
fault  in  the  Talisman  to  anchor  where  she  did  in  the  fog, 
it  being  claimed  that  her  anchorage  place  was  in  the  line 
of  the  usual  path  of  the  ferryboat.  I  do  not  think,  on 
the  evidence,  that  it  was  a  fault  contributing  to  the 
collision,  in  the  Talisman,  to  anchor  where  she  did,  and 
keep  such  anchorage  during  the  fog. 

I  regard  the  Talisman  as  wholly  free  from  fault,  so 
far  as  the  collision  is  concerned.  The  only  question, 
therefore,  is  whether  the  D.  8.  Oregory  was  in  fault  in 
coining  into  collision  with  this  vessel  at  anchor ;  and  it 
is  impossible  to  resist  the  conclusion  that  she  was.  Her 
rate  of  speed  was  too  great.  No  positive  rate  can  be  pre- 
scribed. What  would  be  a  moderate  rate  of  speed  under 
one  state  of  facts,  would  be  an  immoderate  one  under 
another.  A  steam  vessel  must,  in  a  fog,  reduce  her  rate 
of  speed  to  a  moderate  rate,  or  abide  the  consequences 
of  an  immoderate  one,  unless  some  special  reason  is 
shown  for  maintaining  the  rate  of  speed  adopted.  The 
fact  that  the  D.  8.  Gregory,  while  under  way  in  a  fog, 
collided  with  a  vessel  at  anchor,  which  used  all  proper 
precautions  to  give  notice  of  her  position  (it  being 
already  known  to  the  D.  8.  Gregory  that  she  was  at 
anchor  there),  is  sufficient  evidence  that  the  speed  of 
the  D.  8.  Gregory  was  not  moderate,  there  being  no 
special  circumstances  existing  in  the  case  to  justify  her 
maintaining  the  rate  of  speed  she  did.    And  this  is  true, 
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without  regard  to  what  her  actual  rate  of  speed  was, 
and  without  regard  to  the  question  whether  she  did  or 
did  not  slow,  stop,  and  back  before  the  collision,  and 
without  regard  to  the  question  whether  the  manoeuvres 
she  made  at  the  moment  of  collision  were  or  were  not 
correct.  The  collision  resulted  from  her  coming  in  con- 
tact, while  under  way,  with  the  vessel  that  was  at  anchor, 
and  was  a  consequence  of  the  speed  at  which  she  was 
moving.  In  such  a  fog,  her  speed  ought  to  have  been 
as  much  less  than  it  was,  as  would  have  been  sufficient  to 
enable  her  to  avoid  the  vessel  at  anchor.  She  ought  not 
to  have  gone  so  fast  as  not  to  have  been  able,  by  slow- 
ing, stopping,  and  backing,  to  avoid  a  collision ;  and,  if 
the  fog  was  so  thick  that,  at  the  speed  she  had,  with  all 
the  precautions  she  used,  she  could  not  avoid  the  collis- 
ion, the  conclusion  is  irresistible  that  her  speed  was  not 
that  moderate  speed  in  a  fog  which  is  required  by  the 
well-settled  rules  of  navigation. 

There  must  be  a  decree  for  the  libellants,  with  a 
reference  to  a  commissioner  to  ascertain  and  report  the 
damages  caused  by  the  collision.* 


FEBRUARY,  1868. 


IN  THE  MATTEE   OF  SAMUEL  M.   LEVY   AND 

MAEK  LEVY,  BANKEUPTS. 

Who  Mat  Oppose  a  Discharge. — Surety. 

• 

Creditors  who  desire  to  oppose  a  bankmpt's  discharge  must  prove  their  claims. 

Neither  the  discharge  of  the  bankrupt,  nor  any  step  taken  by  the  creditor  in  the 
course  of  the  proceedings  in  bankruptoy  in  regard  to  his  debt  against  the  bank- 
rupt, can  release,  discharge,  or  affect  any  person  liable  for  the  same  debt  for  or 
with  the  bankrupt,  either  as  partner,  joint  contractor,  indorser,  surety,  or  other- 
wise. 

«  This  decision  was  affirmed  by  the  Circuit  Court,  on  appeal,  in  August,  1869. 
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In  this  case,  on  the  return  of  the  order  to  show  cause 
why  the  bankrupts  should  not  be  discharged,  certain 
creditors,  who  had  not  proved  their  claims,  appeared 
and  desired  to  file  objections.  They  presented  an  af- 
fidavit showing  that  they  held  obligations  signed  by 
sureties,  in  actions  commenced  before  the  proceedings 
in  bankruptcy,  to  the  effect  that  the  bankrupts  should 
perform  the  judgments  recovered  in  the  suits,  which 
judgments  were  also  recovered  before  the  commence- 
ment of  the  bankruptcy  proceedings,  and  that  they  were 
apprehensive  lest,  by  proving  their  debt,  they  might 
imperil  their  rights  as  against  the  sureties.  The  register 
held  that  they  could  not  file  objections  without  proving 
their  claims,  and,  on  their  request,  certified  the  question 
to  the  court. 

For  the  creditors,  C  JT.  Smith. 

For  the  bankrupts,  Benedict  (6  Boa/rdman. 

Blatchford,  J.  The  register  was  correct  in  his  de- 
cision. 

If  a  creditor  proves  his  debt  against  a  bankrupt,  the 
only 'effect,  under  section  twenty-one  of  the  Act,  is,  that 
he  cannot  afterward  maintain  a  suit  against  ths  bankrupt 
on  the  debt,  and  that  proceedings  pending  thereon 
against  the  hanTcruptj  and  unsatisfied  judgments  already 
obtained  thereon  against  the  hankrupt^  are  discharged  and 
surrendered  by  the  proving  of  the  debt.  But  the. cred- 
itor may  still  sue  any  one  else  liable  on  the  same  debt, 
and  proceedings  pending  against  others  thereon,  and  un- 
satisfied judgments  already  obtained  against  others 
thereon,  are  not  affected,  discharged,  or  surrendered  by 
the  proving  of  the  debt.  In  this  respect,  the  twenty-first 
section  must  be  construed  in  connection  with  the  thirty- 
third  section,  which  provides  that  ^'  no  discharge  granted 
under  this  Act  shall  release,  discharge,  or  afi(Bct  any  per- 
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son  liable  for  the  same  debt  for  or  with  the  bankrupt, 
either  as  partner,  joint  contractor,  indorser,  surety,  or 
otherwise."  Neither  the  discharge  of  the  bankrupt,  nor 
any  step  taken  by  the  creditor,  in  the  course  of  the  pro- 
ceedings in  bankruptcy,  in  regard  to  his  debt  against  the 
bankrupt,  can  have  the  effect  to  release,  discharge,  or 
affect  any  person  liable  for  the  same  debt  for  or  with  the 
bankrupt,  either  as  partner,  joint  contractor,  indorser, 
surety,  or  otherwise. 
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Salyaoa — Pleading. 

Labor  in  unloading  the  cargo  of  a  ship,  which  is  on  fire  and  in  danger  of  destruc- 
tion, attended  with  danger  to  life,  and  of  unusnal  seyerity  by  reason  of  the 
danger  to  the  ship,  are  not  simple  steyedore's  services,  and  would  be  ground 
for  sustaining  an  action  in  admiralty  to  recoyer  compensation  for  them. 

The  contract  to  render  such  seryices  is  none  the  less  a  maritime  contract,  because 
the  compensation  did  not  depend  on  the  result. 

Where  a  libel  had  been  dismissed  on  exception,  but  leayehad  been  giyen  to  amend, 
and  a  new  libel  was  filed  setting  out  a  yalid  cause  of  action,  but  adding  a  second 
cause  of  action,  which  was  substantially  a  repetition  of  the  first  libel  which  had 
been  dismissed : 

EM,  That  this  was  an  irregular  and  improper  mode  of  pleading,  and  the  libel 
must  be  dismissed,  as  not  within  the  spirit  of  the  order  giyiog  leaye  to  amend. 

Benedict,  J.  This  case,  which  has  heretofore  been 
before  the  court,*  upon  exceptions  filed  to  the  original 
libel,  now  comes  up  again  upon  exceptions  to  the  amended 
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libel.  The  original  libel  was  dismissed  upon  the  ground 
that  under  the  adjudged  cases  binding  this  court,  it  could 
not,  sitting  in  admiralty,  entertain  jurisdiction  of  a  claim 
for  stevedore  labor.  On  application,  leave  was,  however, 
given  to  amend,  under  which  the  present  amended  libel 
has  been  filed,  to  which  exception  is  also  taken  upon  the 
ground  that  it  shows  no  facts  which  make  the  action 
other  than  one  to  recover  for  stevedore  services,  and 
consequently  that,  under  the  previous  decisions,  it  must 
be  dismissed.  Upon  the  argument  of  the  exceptions,  it 
seemed  to  be  assumed  on  the  part  of  the  claimants,  that 
in  order  to  sustain  the  libel,  the  facts  presented  must 
show  a  case  of  salvage,  and  it  was  argued  that,  upon  the 
face  of  the  libel,  it  appeared  that  it  was  no  case  of  sal- 
vage, inasmuch  as  it  is  expressly  averred  that  the  services 
sued  for  were  rendered  in  pursuance  of  an  agreement  to 
pay  reasonable  compensation  for  them  without  regard  to 
the  result.  The  assumption  upon  which  this  argument 
is  based  I  cannot  consider  as  well  founded.  There  may 
well  be  a  contract  to  render  services  to  a  ship  in  danger 
for  a  sum  certain,  without  regard  to  the  result,  which,  if 
it  would  not  form  the  basis  of  a  claim  for  salvage,  in  the 
strict  sense  of  the  word — that  is,  for  a  compensation 
exceeding  the  value  of  the  services,  and  allowed  out  of 
considerations  of  public  policy — would  still  be  a  mari- 
time contract,  enforcible  as  such  in  the  admiralty,  and  to 
be  adjudicated  upon  according  to  the  principles  applicable 
to  cases  of  contract.  (The  A.  D.  Patchin,  1  Blatchf.j  414.) 
The  facts  set  forth  in  this  libel,  in  what  is  called  the  first 
cause  of  action,  are  sufficient,  if  proved,  to  make  out  such 
a  case  of  contract  clearly  within  the  jurisdiction  of  a  court 
of  admiralty.  These  facts  are,  that  the  steamer  was  on 
fixe  in  her  lower  hold,  and  in  danger  of  being  destroyed  ; 
that  to  save  her,  it  was  necessary  to  remove  the  cargo 
to  get  at  the  coal  which  was  on  fire,  and  to  remove  it ; 
that  owing  to  the  fumes  of  the  burning  coal  the  labor 
could  only  be  performed  at  the  exposure  of  life ;  that 
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the  danger  to  the  ship  required  unusual  labor  by  day  and 
by  night,  which  the  libellants  performed  at  request  of 
the  owner.  The  distinguishing  features  which  these 
fact*s  present  are,  that  the  services  in  question  were  per- 
formed in  aid  of  a  ship  in  danger  of  destruction ;  that 
they  were  attended  with  danger  to  life,  and  were  unusual 
in  their  severity  by  reason  of  the  danger  of  the  ship. 
Such  circumstances  have  been  considered  as  sufficient  to 
change  the  character  of  a  contract  of  affreightment 
where  the  agreement  was  to  transship  a  cargo  for  a 
remuneration  ^'  according  to  the  services  rendered  and 
the  risk  encountered "  into  a  salvage  contract.  (The 
Westminister,  1  TF.  JK06.,  229.)  And  in  my  opinion 
they  change  the  character  of  the  services  sued  for 
in  this  case,  and  render  inapplicable  the  decisions  upon 
cases  of  simile  stevedore  labor — decisions  which  I  feel 
bound  to  follow,  but  which  I  conceive  to  be  without 
any  solid  foundation  in  principle.  My  conclusion,  there* 
fore,  is,  that  the  facts  set  forth  in  this  libel,  and  des- 
ignated the  first  cause  of  action,  are  sufficient,  if 
proved,  to  enable  the  libellants  to  maintain  their  action. 
But  this  libel,  in  addition  to  tlie  matter  already  con- 
sidered, contains  what  is  called  a  second  cause  of 
action,  which  appears  to  be  the  same  transaction 
again  set  forth  in  a  different  form,  and  here  present- 
ing only  the  features  of  a  simple  claim  for  stevedore 
labor.  It  is,  in  fact,  no  more  than  the  contents  of  the 
original  libel  once  disinissed  again  i)resented  to  the  court 
in  the  same  form,  and  designated  a  second  cause  of  ac- 
tion. Such  a  mode  of  procedure  is  irregular  and  im- 
proper, and  could  hardly  have  occurred  had  proper  atten- 
tion been  paid  by  the  draughtsman,  and  I  shall  mark  my 
disapproval  of  it  by  dismissing  the  libel  under  the  fourth 
exception,  as  not  within  the  spirit  of  the  order  giving 
leave  to  amend.  Leave  is  given  to  ffie  a  proper  pleading 
upon  payment  of  costs  of  the  exceptions. 
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Salvage. — ^Lting  by  Vessel  in  Distress. — Duty  of  Salvors. — 

Apportionino  Salvage. 

Where  a  bark  bound  to  New  York,  which  had  lost  her  radder  in  a  gale,  was  faDeii 
in  with,  off  the  New  Jersey  coast,  by  a  brig  bound  to  Boston,  which  took  off  from 
the  bark  the  captain's  wife  and  family  and  a  nek  sailor,  and  agreed  to  keep  by 
her,  and  the  brig  accordingly  kept  in  company  of  the  bark  for  six  days,  at  times 
towing  her,  In  the  course  of  which  the  brig  lost  two  hawsers  and  an  anchor,  and 
her  master  had  his  leg  and  two  fingers  broken  by  the  towing  hawser,  the  conmiand 
thus  devolving  on  the  mate ;  and  on  the  sixth  day  they  made  land,  which  tamed 
out  to  be  Absecom,  and  thereupon,  though  the  wind  and  weather  were  favorable 
for  keeping  on,  the  mate  ordered  the  hawser,  by  which  he  was  towing  the  bark, 
to  be  cast  off,  and  directed  the  bark  to  anchor,  and  she  lay  at  anchor  all  night; 
and  the  next  morning,  before  she  came  back  to  the  bark,  the  latter  engaged  a  tug 
to  tow  her  to  New  York;  the  bark  and  her  cargo  being  worth  $70,000  or 
180,000: 

Heldt  That  the  case  was  clearly  one  of  meritorious  salvage  service  on  the  part  of 
the  brig. 

That  the  same  law  which  gives  to  salvors  a  reward  exceeding  any  yalne  of  the 
labor  bestowed,  exacts  of  them  all  diligence,  and  is  careful  to  mark  any  relaxa- 
tion of  that  anxious  solicitude  for  the  safety  of  a  vessel  in  distress,  the  encour- 
agement of  which  is  the  object  of  all  salvage  reward. 

That  the  action  of  the  mate  in  not  keeping  on  with  the  vessels  when  off  Absecom, 
but  anchoring  the  bark,  was  a  mistake. 

That  the  court  would  allow  twenty  per  cent,  of  the  value  of  the  bark  and  her  caigo 
as  salvage,  less  $S,500,  deducted  on  account  of  such  mistake. 

That  the  court  would  allow  to  the  owners  of  the  brig  the  expenses  incurred  in 
performing  the  salvage,  and  one-half  the  remainder,  by  reason  of  the  increased 
hazard  to  their  vessel  in  consequence  of  the  disabling  of  the  master. 

That  the  master  was  also  entitled  to  a  liberal  portion  by  reason  of  his  injuries, 
and  that  the  mate's  share  must  be  diminished  in  consequence  of  his  mistake. 

This  was  a  libel  filed  on  behalf  of  the  owners,  master, 
and  crew  of  the  brig  Sallie  BrOwn,  to  recover  salvage  for 
services  rendered  to  the  bark.  The  facts  sufficiently 
appear  in  the  opinion  of  the  court. 

For  libellants,  Scudder  <&  Carter  and  D.  D.  Lord. 
For  claimants,  Oira/i,  Gray  <&  Owen. 
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Benedict,  J.  The  facts  in  this  case,  which  can 
hardly  be  said  to  be  in  dispute,  disclose  a  clear  case  of 
meritorious  services  rendered  to  a  vessel  disabled  at  sea 
by  the  loss  of  her  rudder,  consisting  of  lying  by  her, 
and  from  time  to  time  towing  her,  for  the  space  of  six 
days. 

It  is  quite  evident  that  it  was,  in  a  great  degree, 
owing  to  the  salvors  that  the  bark  was  not  abandoned  at 
sea,  and  their  efforts  resulted  in  the  safe  arrival  of  the 
bark  at  her  port  of  destination. 

The  only  circumstance  at  all  detracting  from  the 
merit  of  the  salvors  is,  that  after  Absecom  was  made, 
and  when  the  wind  was  fair,  and  both  vessels  might  well 
have  proceeded  to  Few  York,  the  bark  was  directed  to 
cast  off  the  hawser  and  come  to  anchor,  which  she  did, 
and  was  thus  compelled  to  pass  a  night  in  a  position  of 
some  danger  from  passing  vessels,  and  when,  in  case  of 
a  blow,  she  might  have  gone  ashore.  This  circumstance 
was  claimed  to  amount  to  an  abandonment  of  the  bark 
by  the  salvors,  and  it  was  insisted  that  all  claim  to  sal- 
vage was  forfeited  thereby. 

Upon  a  careful  consideration  of  the  evidence,  I  am 
satisfied  that  there  was  no  intention  on  the  part  of  the 
salvors  of  abandoning  the  bark,  but,  on  the  contrary, 
that  they  directed  her  to  anchor  with  the  intention  of 
standing  by  her  during  the  night,  and  taking  her  into 
New  York  in  the  morning ;  and  would  have  done  so,  had 
not  the  master  of  the  bark  in  the  morning,  and  with  the 
brig  in  sight  bearing  down  for  him,  hastened  to  employ 
a  tow-boat  to  take  him  in. 

Nevertheless,  it  was  a  mistake  not  to  have  proceeded 
during  the  night,  instead  of  anchoring ;  occasioned,  it 
would  seem,  by  a  doubt  as  to  his  precise  locality  on  the 
part  of  the  mate  of  the  bark,  upon  whom  the  responsibility 
had  then  devolved,  the  master  having  been  disabled  by  a 
broken  leg.  This  mistake  caused  some  additional  peril 
to  the  bark  during  the  night,  which  better  seamanship 
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on  the  part  of  the  brig  wotild  have  avoided.  No  harm 
resulted  from  the  mistake  beyond  the  delay  ;  and  yet  it 
detracts  from  the  merit  of  the  salvors,  as  the  position  of 
the  bark  called  upon  the  mate  to  make  every  effort  to 
bring  her  into  port  without  delay,  and  he  could  with 
diligence  have  satisfied  himself  as  to  his  real  locality, 
about  which  no  doubt  was  entertained  on  board  the  bark, 
and  could  without  danger  have  proceeded  during  the 
night. 

The  same  law  which  gives  to  the  salvors  a  reward 
exceeding  any  value  of  the  labor  bestowed,  exacts  of 
them  all  diligence,  and  is  careful  to  mark  any  relaxation 
of  that  anxious  solicitude  for  the  safety  of  a  vessel  in 
distress,  the  encouragement  of  which  is  the  object  of  all 
salvage  rewards. 

All  the  other  circumstances  of  the  case  favor  a  liberal 
reward  to  the  salvors. 

They  fell  in  with  the  brig  in  mid-ocean,  themselves 
boimd  to  Boston,  the  brig  to  New  York.  She  was  in 
distress,  and  at  the  captain's  request  the  salvors  took  on 
board  their  vessel  from  the  bark  the  captain's  wifci  three 
children,  a  servant  girl,  and  a  sick  man,  and  agreed  to 
stand  by  her  and  assist  her  into  port.  Had  they  refused 
their  services,  the  master  of  the  bark,  as  he  was  situated, 
would  doubtless  have  concluded  that  he  would  be  justified 
in  abandoning  his  vessel. 

During  the  six  days  following  the  salvors  kept  by  the 
bark,  part  of  the  time  towing  her,  and  at  times  not 
wholly  without  danger.  In  the  performance  of  this  ser- 
vice, two  hawsers  belonging  to  the  brig  were  lost,  as  was 
also  her  anchor,  and  her  master  had  his  leg  and  two  of 
his  fingers  broken  by  the  towing  hawser — a  circumstance 
which,  while  it  increased  the  responsibility  of  the  mate, 
in  case  of  bad  weather  or  accident,  would  have  greatly 
increased  the  risk  of  the  brig  and  her  cargo.  In  addition 
to  the  loss  of  anchor  and  hawser,  the  brig  was  put  to  the 
expense  of  insurance  from  New  York  to  Boston.    No 
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other  loss  was  sustained  by  the  brig.  Daring  m6st  of 
the  time  the  wind  was  fair  and  the  weather  fine.  The 
value  of  the  bark  and  her  cargo»  not  including  the  duties 
upon  her  cargo,  appears  to  have  been  between  $70,000 
and  $80,000.  JSTo  tender  of  any  sum  as  salvage  was  made, 
but  a  valid  claim  to  the  extent  of  $3,000  was  conceded, 
upon  the  argument  by  the  claimant  of  the  bark. 

The  libellants  claim  twenty-five  per  cent.  Upon  con- 
sidering all  the  circumstances,  I  shall  award  twenty  per 
cent,  of  the  net  value  of  the  bark,  cargo,  and  freight, 
less  $3,500,  deducted  by  reason  of  the  failure  to  proceed 
when  off  Absecom. 

Let  a  reference  be  had  to  ascertain  the  value  of  the 
bark,  cargo,  and  freight,  and  the  question  of  apportion- 
ing the  salvage  among  the  salvors  await  the  coming  in  of 
the  report. 

The  amount  of  the  salvage  having  been  fixed  at 
$8,954,06,  the  court,  in  appropriating  it,  rendered  the 
following  opinion : 

Bjsnbbiot,  J.  In  disposing  of  the  question  of  ai>- 
XK>rtionment,  I  think  it  necessary  only  to  say  that  in 
fixing  the  amount  to  be  awarded  to  the  owners  of  the 
salving  ship,  I  have  considered  them  entitled  to  a  liberal 
share,  from  the  circumstance  that  the  hazard  to  their 
vessel  was  increased  by  the  injury  which  the  master 
sustained  in  effecting  the  salvage,  substantially  disabling 
him,  and  leaving  their  vessel  under  the  command  of  a 
mate. 

To  the  master  I  have  also  awarded  a  liberal  portion 
from  the  fact  that  he  had  a  leg  and  two  fingers  broken 
in  effecting  the  salvage,  which  confined  him  to  the  hos- 
pital for  a  considerable  period,  and  from  which  he  has 
not  yet  entirely  recovered. 

The  chief-mate  was  by  reason  of  the  injury  to  the 
master  compelled  to  assume  an  increased  responsibility, 
which  he  is  entitled  to  have  considered  in  determining 
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bis  portion ;  but  I  award  bim  less  tban  I  sbould  bave 
otberwise  done,  because  of  bis  mistake  in  directing  tbe 
distressed  vessel  to  ancbor  in  a  dangerous  place,  instead 
of  proceeding  witb  ber  at  once  into  port — ^wbicb  mistake 
entailed  a  considerable  expense,  and  would  not,  in  my 
opinion,  bave  occurred,  bad  tbe  mate  been  more  solicitous 
for  tbe  safety  of  tbe  distressed  vessel. 

Tbe  salvage  will  be  accordingly  apportioned  as  fol- 
lows : 

Out  of  tbe  gross  salvage,  let  tbe  costs  be  paid,  and 
to  tbe  owners  of  tbe  salving  vessel  tbe  sum  sbown  to 
bave  been  expended  by  tbem,  or  necessarily  disbursed 
by  reason  of  tbe  salvage  service — ^to  wit,  tbe  sum  of 
$1,597.97.  Let  tbe  net  salvage  remaining  be  divided 
equally,  and  one-balf,  to  wit,  tbe  sum  of  $3,604.25,  be 
paid  to  tbe  owners  as  tbeir  portion  of  tbe  salvage.  Let 
one-balf  tbe  remainder,  to  wit,  tbe  sum  of  $1,802.12,  be 
paid  to  the  master  of  tbe  salving  vessel.  Out  of  tbe 
balance  remaining,  let  the  mate  and  second  mate  bave 
an  equal  portion,  to  wit,  $375  each.  And  let  tbe  re- 
mainder, to  wit,  $1,052,  be  divided  equally  among  tbe 
seamen  of  tbe  salving  vessel. 
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Collision. — Damages. 

Where  a  ressel  injured  by  collision,  was  sold  at  auction,  and  afterward  repaired 
by  the  bnyers : 

Hddf  That  the  damages  to  be  allowed  in  an  action  for  the  collision  were  to  be  ar- 
rived at  by  a  reference  to  the  cost  of  those  repairs,  instead  of  the  result  of  the 
sale. 

That  interest  was  to  be  allowed  on  the  value  of  the  cargo  and  freight  and  on  tbe 
repa'rs. 
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This  case  came  up  on  exceptions  to  the  report  of  a 
commissioner  to  whom  it  had  been  referred,  to  ascertain 
the  damages  occasioned  to  the  schooner  Goldfish  by  a 
collision  with  the  Empire  State.  The  vessel,  after  the 
collision,  was  raised,  and  was  then  found  to  be  greatly 
injured,  both  by  the  blow  and  by  a  fire  which  was  caused 
by  the  burning  of  the  lime  with  which  she  was  laden, 
and  she  was  thereupon  sold  at  public  auction  in  her  dam- 
aged condition.  She  was  afterward  repaired  by  the 
buyers  at  a  cost  of  $6,282.86.  This  included,  however,' 
replacing  rigging,  sails,  anchors,  and  boat,  which  it  ap- 
peared were  not  injured,  and  were  not  sold  at  auction 
with  the  vessel.  The  commissioner  allowed  the  fall  cost 
of  the  repairs  and  interest,  with  the  value  of  the  cargo 
lost,  and  the  freight,  but  excluded  the  sum  of  $300, 
proved  to  have  been  the  value  of  the  time  of  the  pur- 
chaser, who  superintended  the  repairs  himself,  and  ex- 
cluded interest  on  the  cargo  and  freight. 

Benedict,  J.  Under  the  decision  of  the  Sui^reme 
Court  in  the  case  of  the  Catharine  (17  Sow.y  170),  the  rule 
adopted  by  the  commissioner  of  ascertaining  the  damage 
by  a  reference  to  the  cost  of  repair,  instead  of  the  result 
of  the  sale  of  the  vessel  before  repairs,  was  correct.  But 
from  the  cost  of  repairs  should  be  deducted  the  value 
of  anchors,  sails,  rigging,  boat,  &c.,  which  were  not  in- 
jured or  sold,  and  which  are  included  in  the  amount 
reported ;  while,  on  the  other  hand,  there  should  be 
added  the  sum  of  $300,  that  being  the  proved  value  of 
the  time  of  the  person  engaged  in  superintending  the 
repairs.  Aside  from  these  items,  the  report  appears  to 
me  to  be  correct,  under  the  rule  given  by  the  case  of  the 
Catharine,  which  is  there  laid  down  as  a  positive  rule, 
without  exception.  As  to  interest,  it  would  seem  that 
it  must  be  allowed  upon  the  value  of  the  cargo  and 
freight. 
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m  THE  MATTBB  OF  LOUIS  GLASEE,  A  BANK- 

EUPT. 

Arrest  of  Bankritpt. — Protection. — Power  of  the  Court. — Gen- 
eral Order  No.  27.^Habea8  Corpus. 

The  "  protection"  spoken  of  in  the  fourth  aection  of  the  Bankraptcy  Act,  means 
protection  to  the  bankrapt  from  being  arrested  in  cases  where  he  is  not  liable  to 
arrest,  under  the  twenty-sixth  section. 

The  provisions  of  (General  Order  No.  27,  so  fiur  as  they  authorize  the  discharge, 
from  arrest  or  imprisonment,  of  a  bankrupt  arrested  on  process  founded  on  a 
claim  provable  in  bankruptcy,  where  that  daim  is  one  from  which  his  dis- 
charge in  bankruptcy  will  not  release  him,  are  not  warranted  by  the  twenty- 
sixth  section  of  the  Act. 

The  granting  of  such  protection  is  an  act  done  "under  and  in  virtue  of  the  bank- 
ruptcy."   So,  also,  is  the  enforcing  of  such  protection. 

The  District  Court  has  jurisdiction,  therefore,  under  the  first  section  of  the  Act, 
to  enforce  such  protection. 

The  court  also  has  power,  if  a  bankrupt  is  arrested  in  violation  of  the  twenty- 
sixth  section  of  the  Act,  to  release  him  from  imprisonment,  by  habettB  eorpUM, 
under  the  Act  of  February  6th,  1867  (14  IT.  8.  8UU.  at  Large,  885). 

Where  a  bankrupt  was  arrested  in  an  action  in  a  State  court  on  all^^tions  of 
fraud  in  contracting  the  debt  to  recover  which  the  action  was  brought,  and  gave 
bail,  and  applied  to  this  court,  on  affidavits  denying  the  allegations  of  fraud, 
for  an  order  discharging  him  from  arrest,  and  discharging  the  bail : 

Held,  That  the  court  was  competent  to  give  him  the  relief  sought,  provided  his 
arrest  was  founded  on  a  debt  frt)m  which  his  dischaige  in  bankruptcy  would  re- 
lease, him. 

That  the  court  must  inquire  into  that  question  of  fact,  and  decide  it  on  this  appli- 
cation.* 


*  In  the  case  of  Kimball,  decided  in  November,  1868,  this  court  modified  these 
views,  and  held  that,  if  the  arrest  in  the  State  court  appeared,  on  the  face  of  the 
papers,  to  be  founded  on  a  debt  from  which  a  discharge  in  bankruptcy  would  not 
release  the  debtor,  the  bankruptcy  court  was  concluded,  and  would  not  inquire 
into  the  question  whether  the  allegations  in  such  papers  were  true  or  not. 
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In  this  case,  the  bankrupt  filed  his  voluntary  petition 
in  bankruptcy  on  the  13th  of  January,  1868.  Among 
the  debts  set  forth  in  his  petition  was  one  to  Townsend 
&  Yale,  of  $451.20,  for  merchandise  sold  by  them  to  him. 
On  the  5th  of  February,  1868,  Townsend  &  Yale  com- 
menced a  suit  against  him  in  the  Superior  Court  of  the 
city  of  New  York,  to  recover  the  debt.  The  complaint 
in  the  suit  was  founded  solely  on  a  sale  and  delivery  of 
goods  to  the  amount  of  the  debt.  On  the  same  day  the 
bankrupt  was  arrested  by  the  sheriff  of  the  city  and 
county  of  New  York,  on  an  order  of  arrest  granted  by 
the  State  court  on  the  4th  of  February,  1868,  which 
required  him  to  be  held  to  bail  in  $650.  The  ground  of 
arrest,  set  forth  in  the  aflBdavit  on  which  the  order  of 
arrest  was  granted,  was  that  the  bankrupt  was  guilty  of 
a  fraud  in  contracting  the  debt,  and  the  circumstances 
alleged  to  constitute  the  fraud  were  set  forth  in  the 
affidavit.  The  bankrupt  now  showed  to  this  court,  by 
affidavit,  that,  on  the  15th  of  January,  1868,  he  was  adju- 
dicated a  bankrupt,  and  received  from  the  register  a 
certificate  of  protection ;  that,  on  his  arrest,  he  gave  to 
the  sheriff  the  bail  required ;  that  all  the  allegations  of 
fraud  contained  in  the  affidavit  on  which  the  order  of 
arrest  was  granted  were  untrue;  and  that  the  debt 
to  Townsend  &  Yale  was  one  provable  in  bankruptcy, 
and  one  from  which  a  discharge  in  bankruptcy  would 
release  him.  He  therefore  api)lied  to  this  court  for  an 
order  discharging  him  from  arrest,  and  discharging  the 
bail  which  he  had  given.  The  application  was  founded 
on  the  last  clause  of  the  twenty-sixth  section  of  the 
Bankruptcy  Act,  which  provides  that  "no  bankrupt 
shall  be  liable  to  arrest  during  the  pendency  of  the  pro- 
ceedings in  bankruptcy,  in  any  civil  action,  unless  the 
same  is  founded  upon  some  debt  or  claim  from  which  his 
discharge  in  bankruptcy  would  not  release  him." 

The  creditors  in  this  case  had  not  proved  their  debt 
in  the  bankruptcy  proceedings,  and  they  raised  an  objec- 
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tion  to  the  jurisdiction  of  this  court  to  grant  the  relief 
asked  by  the  bankrupt,  on  the  ground  that  no  power  was 
conferred  on  this  court,  by  the  Bankruptcy  Act,  to  en- 
force the  protection  from  arrest  given  by  the  twenty- 
sixth  section,  even  though  it  should  find  that  the  bank- 
rupt was  arrested  after  the  commencement  of  the 
proceedings  in  bankruptcy,  and  that  his  arrest  was 
founded  on  a  debt  from  which  his  discharge  in  bank- 
ruptcy would  release  him.  The  point  taken  was,  that 
the  Circuit  Court  for  this  district  was  the  proper  court 
to  administer  the  relief  sought,  and  not  the  District 
Court ;  and  that,  under  the  second  section  of  the  Act,  the 
Circuit  Court  had  ^'  a  general  superintendence  and  juris- 
diction of  all  cases  and  questions  arising"  under  the 
Act,  and,  therefore,  of  this  question,  which  arose  under 
the  twenty-sixth  section,  and  could,  on  the  application  of 
the  *' party  aggrieved,  hear  and  determine  the  case." 
It  was  urged,  that  the  jurisdiction  invoked  by  the  bank- 
rupt on  this  application  was  not  within  the  special  grants 
of  jurisdiction  given  by  the  first  section  of  the  Act  to 
the  District  Court ;  that  this  was  not  a  case  or  a  contro- 
versy arising  between  the  bankrupt  and  a  creditor  who 
claimed  a  debt  or  demand  under  the  bankniptcy ;  that  it 
did  not  concern  the  collection  of  the  assets  of  the  bank- 
rupt ;  that  it  did  not  concern  the  ascertainment  or  liquid- 
ation of  any  lien  or  other  specific  claim  on  any  of  such 
assets ;  that  it  did  not  concern  the  a(^ustment  of  any 
priority  or  conflicting  interest,  in  the  sense  in  which  that 
language  was  used  in  the  first  section ;  that  it  did  not  con- 
cern the  marshalling  or  disposition  of  any  of  the  funds  or 
assets  of  the  bankrupt ;  and  that  it  did  not  concern  any 
act,  matter,  or  thing  to  be  done  by  this  court  under  or 
in  virtue  of  the  bankruptcy,  within  the  meaning  of  that 
language  in  the  first  section. 

For  the  bankrupt,  Hen/ry  Morrison. 
For  the  creditors,  John  J.  Townsend. 
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Blatghpobd,  J.  The  first  clause  of  the  first  section 
of  the  Bankruptcy  Act  gives  to  the  District  Gourt  original 
jurisdiction  in  this  district  in  all  matters  and  proceed- 
ings in  bankruptcy,  and  authorizes  it  to  hear  and  ad- 
judicate upon  the  same  according  to  the  provisions  of  the 
Act ;  and  that  general  grant  of  jurisdiction  is  followed 
by  a  special  grant,  extending  such  jurisdiction  *'to  all 
acts,  matters,  and  things  to  be  done  under  and  in  virtue 
of  the  bankruptcy,  until  the  final  distribution  and  settle- 
ment of  the  estate  of  the  bankrupt,  and  the  close  of  the 
proceedings  in  bankruptcy."  Begisters  are,  by  section 
three,  to  be  appointed,  **  to  assist  the  judge  of  the  District 
Gourt  in  the  performance  of  his  duties  "  under  the  Act. 
By  section  four,  power  is  given  to  every  register,  and  it  is 
made  his  duty,  *Ho  grant  protection."  This  undoubtedly 
means  protection  to  the  bankrupt  from  being  arrested  in 
cases  where  he  is  not  liable  to  arrest — protection  from  ar- 
rests, to  which,  by  the  twenty-sixth  section,  he  is  not  liable. 
The  justices  of  the  Supreme  Gourt  have  so  construed  it, 
for  not  only  have  they,  by  General  Order  No.  5,  defined 
one  of  the  powers  of  a  register  to  be  to  grant  protection 
on  the  surrender  of  a  bankrupt,  but  they  have,  by  Gen- 
eral Order  No.  4,  provided  that  a  bankrupt ''  may  receive 
from  the  register  a  protection  against  arrest,  to  continue 
until  the  final  abjudication  on  his  application  for  a  dis- 
charge, unless  suspended  or  vacated  by  order  of  the 
court."  So  also  they  have,  by  General  Order  No.  27, 
Xnrovided  that,  if  a  bankrupt  is  *' committed  after  the 
filing  of  his  petition,  upon  process  in  any  civil  action 
founded  upon  a  claim  provable  in  bankruptcy,  the 
court "  (meaning  the  court  in  which  his  petition  is  filed) 
may,  upon  his  application,  *^  discharge  him  from  such 
imprisonment ;"  and  that,  **if  the  petitioner,  dm'ing  the 
pendency  of  the  proceedings  in  bankruptcy,  be  arrested 
or  imprisoned  upon  process  in  any  civil  action,  the  Dis- 
trict Gourt,  upon  his  application,  may  issue  a  writ  of 
habeas  corpus  to  bring  him  before  the  court,  to  ascertain 
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whether  such  process  has  been  issned  for  the  collection 
of  any  claim  provable  in  bankraptcy,  and,  if  so  provable, 
he  shall  be  discharged,  if  not,  he  shall  be  remanded  to 
the  custody  in  which  he  may  lawfully  foe."  These  pro- 
visions of  General  Order  No.  27,  so  far  as  they  authorize 
the  discharge  from  arrest  or  imprisonment  of  a  bank- 
rupt arrested  on  process  founded  on  a  claim  provable  in 
bankruptcy,  where  the  claim  is  one  from  which  his  dis^ 
charge  in  bankruptcy  will  not  release  him,  are  not  war- 
ranted by  the  twenty-sixth  section  of  the  Act.  By  the 
tenth  section  of  the  Act,  the  justices  of  the  Supreme 
Court  are  required,  subject  to  the  provi»o&s  of  the  Act, 
to  frame  general  orders  for  carrying  the  provisions  of 
the  Act  into  efiect,  but  they  are  not  authorized  to  extend 
the  exemption  of  a  bankrupt  from  arrest  beyond  the 
limits  prescribed  by  the  twenty-sixth  section  of  the  Act. 
By  the  thirty-third  section  of  the  Act,  a  debt  which  can- 
not be  discharged  is  yet  made  provable.  By  the  twenty- 
sixth  section,  though  a  debt  is  provable,  it  may,  if  not 
dischargeable,  be  the  foundation  of  an  arrest.  The 
twenty-seventh  General  Order  goes  beyond  the  Act,  by 
making  exemption  from  arrest  coextensive  with  the 
provability  of  a  debt.  But  the  twenty-seventh  General 
Order,  in  so  far  as  it  is  consistent  with  the  Act,  and  in 
so  far  as  it  applies  to  debts  or  claims  whidi  will  be 
released  by  a  discharge  in  bankruptcy,  is  a  clear  indica- 
tion that  the  justices  of  the  Supreme  Gourt  understand 
the  Act  as  giving  to  the  District  Gourt  power  to  enforce 
the  exemption  from  arrest  to  which  a  bankrupt  is  enti- 
tled under  the  Act.  The  twenty-sixth  section  confers 
such  exemption.  One  of  the  means  prescribed  by  the 
Act  for  securing  it,  is  a  protection  against  arrest,  as  a 
muniment  or  safeguard.  The  giving  of  this  prot'OCtion 
by  the  court  or  a  register  is  an  act  done  ''under  and  in 
virtue  of  the  bankruptcy."  The  enforcing  such  exemp- 
tion from  arrest,  when  a  bankrupt  is  entitled  to  it  by 
section  twenty-six,  whether  a  protection  has  been  granted 
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or  not,  and  whether  a  protection  granted  has  been  vio- 
lated or  not,  is  an  act  done  **  under  and  in  virtue  of  the 
bankruptcy."  The  exemption  from  arrest  is  conferred 
by  section  twenty-six,  because  the  party  is  adjudged  a 
bankrupt  by  the  District  Goiui; ;  and  the  enforcing  of 
such  exemption  by  affirmative  action  is  clearly  an  act 
"  to  be  done  under  and  in  virtue  of  the  bankruptcy." 
Being  such,  the  jurisdiction  of  the  District  Court  in 
which  the  bankruptcy  proceedings  are  pending,  clearly 
extends,  under  the  first  section  of  the  Act,  to  the  doing 
of  this  act  by  any  appropriate  method.  Where  the 
bankrupt  is  not  in  close  custody,  a  habeas  corpus  may 
not  be  necessary.  A  simple  order  may  suffice  to  give 
the  requisite  relief.  The  order  will  be  an  order  in  bank- 
ruptcy, and,  by  the  first  section  of  the  Act,  full  authority 
is  given  to  the  court  to  compel  obedience  to  all  orders 
and  decrees  passed  by  it  in  bankruptcy,  "by  process  of 
contempt  and  other  remedial  process."  In  some  cases, 
a  habeas  corpus  may  be  necessary,  and  such  a  remedy 
is  contemplated  by  one  provision  in  General  Order  No. 
27.  Irrespective  of  that  provision,  if  a  bankrupt  is  ar- 
rested in  violation  of  the  twenty-sixth  section  of  the 
Act,  and  is  thus  restrained  of  his  liberty  in  violation  of 
a  law  of  the  United  States,  this  court,  or  the  judge 
thereof,  has  power,  imder  the  Act  of  February  5tb,  1867, 
entitled  "An  Act  to  amend  *An  Act  to  establish  the 
judicial  courts  of  the  United  States,'  approved  Sep- 
tember twenty-fourth,  seventeen  hundred  and  eighty- 
nine"  (14  JJ.  S.  Stat,  at  Large^  385),  to  issue  a  writ  of 
halkeas  corpus  and  release  him  from  his  imprisonment.  It 
follows,  therefore,  that  this  court  is  competent  to  grant  • 
to  the  bankrupt  in  this  case  the  relief  sought  by  him^ 
provided  his  arrest  was  founded  on  a  debt  from  which 
his  discharge  in  bankruptcy  would  release  him.  This 
court  must  necessarily  inquire  into  that  question,  and 
decide  it  for  itself  on  this  application.  It  is  a  disputed 
question  of  fact,  which  cannot  be  decided  on  ex  pa/rte 
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afBidavitSi  whether  the  debt  in  this  case  was  contracted 
by  the  fraud  of  the  bankrupt,  and  is,  therefore,  one  from 
which  his  discharge  in  bankruptcy  would  not  release 
him.  If  the  bankrupt  desires  it,  a  reference  will  be 
ordered,  under  section  thirty-eight  of  the  Act,  to  take 
testimony  on  the  question,  and  the  application  wOl  be 
heard  and  .decided  on  the  testimony  so  taken. 


MARCH,  1868. 

IN  THE  MATTBE  OP  WILLIAM  H.  LITTLE. 

Copartnership. — ^Amendment. 

Where  a  bankrapt  filed  his  petition,  in  which  there  was  no  allQsion  to  the  fact  that 
he  was  a  member  of  a  firm,  although  the  schedule  showed  debts  contracted  by 
him  as  member  of  a  firm,  and  that  there  were  credits  dne  to  said  firm,  and  he 
was  adjudicated  a  bankrupt,  and  an  assignee  was  duly  chosen  by  the  creditors, 
and  the  bankrapt  then  presented  a  petition  to  the  register  stating  that  he  was  a 
member  of  a  firm,  and  asking  leave  to  amend  his  petition  and  schedules  so  as  to 
allow  the  other  member  of  the  firm  to  be  joined  with  him,  so  that  he  might  be 
discharged  irom  the  debts  of  the  firm,  which  the  register  refused : 

Bdd,  That  the  reg^ter  should  have  granted  his  petition.  The  bankrupt  had  prayed 
to  be  disehaiged  from  all  his  debts,  and  could  not  be  dischaiged  from  the  debts 
of  the  firm  until  the  partner  was  brought  in. 

The  bankrupt.  Little,  in  tliis  case,  filed  his  petition  on 
December  10th,  1867,  and  was  adjudged  a  bankrupt,  and 
on  February  8th,  1868,  at  the  first  meeting  of  creditors, 
an  assignee  was  appointed,  and  the  assignment  executed. 

The  petition  made  no  allusion  to  a  copartnership,  but, 
in  the  schedules  attached  to  the  petition,  it  appeared  that 
debts  had  been  contracted  by  him  in  a  firm  name,  and 
that  there  were  credits  due  to  the  firm* 

On  February  25th,  1868,  the  bankrupt  presented  to  the 
register  a  petition,  stating  that  he  had  filed  his  petition 
as  a  member  of  a  firm,  but  had  omitted  to  include  his 
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partner  Dana,  and  praying  for  leave  to  amend  his  peti- 
tion and  schedules  so  as  to  permit  his  partner  to  be  joined 
with  him  in  his  final  order  of  discharge,  adjudging  him 
discharged  from  the  debts  of  the  firm. 

The  register  denied  the  request  of  the  i>etitioner,  and 
certified  the  question  to  the  court. 

Blatchford,  J.  I  think  that  the  register  erred  in 
denying  the  mqtion  of  the  bankrupt,  which  was,  that  he 
be  permitted  to  amend  his  petition  and  schedules  in  such 
manner  as  will  permit  his  copartner  to  be  joined  with 
him  in  the  proceedings  in  regard  to  the  bankruptcy  of 
the  firm.  The  petition,  which  I  have  examined,  is  an 
individual  petition,  setting  forth  only  one  schedule  of 
debts  and  one  inventory  of  assets,  both  of  which  are 
stated  in  the  petition  to  be  the  individual  debts  and 
assets  of  the  petitioner.  But  the  schedule  of  debts 
shows  that  a  large  portion  of  the  debts  consists  of  debts 
of  a  copartnership,  of  which  the  petitioner  was  a  member, 
and  the  inventory  of  assets  shows  that  part  of  the  assets 
consists  of  credits  due  to  said  copartnership.  Under 
these  circumstances,  as  the  petitioner  prays  to  be  dis- 
charged from  all  his  debts  provable  imder  the  Act,  and 
some  of  the  debts  set  forth  in  the  schedule  annexed  to 
his  petition  are  debts  of  the  said  firm,  the  petition  is  one 
to  have  the  firm  declared  bankrupt  on  the  petition  of  one 
of  its  partners,  within  the  provisions  of  section  thirty- 
six  of  the  Act,  and  of  General  Order  No.  18.  As  Dana 
did  not  join  in  the  petition  of  Little,  he  ought  to  have 
been  brought  in,  by  proper  proceedings,  under  General 
Order  No.  18,  before  an  adjudication  of  bankruptcy  was 
made  on  the  petition  of  Little.  The  defect  is  now 
sought  to  be  remedied  by  Little.  His  petition  requires 
to  be  amended,  and  his  schedules  require  to  be  amended.. 
He  asks  to  be  allowed  to  amend  them  so  as  to  join  Dana 
with  him  in  the  proceedings.  Dana  can  be  so  joined,, 
either  by  joining  voluntarily  in  the  petition  of  Little,  or 
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by  being  bronght  in,  on  notice,  under  General  Order 
!No.  18.  When  he  is  so  brought  in  he  can  be  discharged 
from  his  debts,  including  the  debts  of  the  firm ;  and, 
until  Dana  is  so  brought  in,  Little  cannot  be  discharged 
from  the  debts  of  the  firm,  because  the  theory  and  intent 
of  section  thirty-six  of  the  Act,  and  of  General  Orders 
Nos.  16  and  18,  are  that  the  creditors  of  a  firm  shall  be 
required  to  meet  but  once,  and  in  one  bankruptcy  forum, 
all  questions  in  regard  to  the  bankruptcy  of  the  firm,  and 
in  regard  to  their  debts  against  the  firm,  and  in  regard  to 
the  administration  in  bankruptcy  of  the  assets  of  the 
firm. 

Section  twenty-six  provides,  that  the  bankrupt  shall 
'^  be  at  liberty,  from  time  to  time,  upon  oath,  to  amend 
and  correct  his  schedule  of  creditors  and  proi>erty,  so 
that  the  same  shall  conform  to  the  facts,"  and  General 
Order  No.  33  prescribes  regulations  in  regard  to  the 
amendment  of  schedules.  General  Order  No.  7  provides, 
that  **  the  court  may  allow  amendments  to  be  made  in 
the  petition  and  schedules,  upon  the  application  of  the 
petitioner,  upon  proper  cause  shown,  at  any  time  prior  to 
the  discharge  of  the  bankrupt."  General  Order  No.  7 
confers  on  the  register  the  power  of  ordering  amend- 
ments of  any  proceedings.  The  case  was,  therefore,  a 
proper  one  for  the  register  to  allow  the  bankrupt  to 
amend  his  petition  and  schedules,  for  the  purpose  set 
forth  in  his  application  to  amend. 
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BANKBUPT. 

BioHT  OF  Cbbditor  havino  Sscubitt. 

A  creditor,  who  has  a  Becarity  for  his  debt,  may  prove  hie  daim  for  the  overplns, 
^thont  abandoning  the  Becarity,  bnt  mnst  set  forth  the  value  of  the  seenrity, 
and  may  vote,  on  the  choice  of  an  assignee,  upon  snch  overplus. 

In  this  case  the  bankmpt  and  creditors  requested  the 
register  to  certify  a  question  as  to  the  rights  of  a  cred- 
itor who  held  a  security  for  part  of  his  claim. 

The  register  held,  that  a  creditor  having  security  may 
prove  his  claim,  to  the  amount  exceeding  the  value  of  the 
security,  without  abandoning  it,  but  that  he  was  bound 
to  set  forth  the  value  of  the  security ;  and  that  he  might 
vote  as  a  creditor  in  respect  of  the  overplus  proven  by 
him,  in  the  choice  of  an  assignee. 

Blatohford,  J.    The  view  of  the  register  is  correct. 


MARCH,  1868. 

THE  S0HOO1SJ3E  OATAWANTEAK. 

Seaman's  Wagkb. — Dxsertion. 

Where  a  seaman  shipped  in  New  York  for  a  voyage  to  Tampico  and  back,  and,  on 
the  voyage  back,  the  vessel  put  in  at  Key  West  for  repairs^  and,  when  she  was 
ready  to  sail,  he  was  not  to  be  found,  having  g^ne  ashore,  without  leave,  to  get 
some  articles  belonging  to  the  vessel,  which  he  had  previously  taken  ashore  to  be 
washed,  and  the  master  shipped  another  man  in  his  place  and  sailed  without  him, 
and  he  afterward  came  to  New  York,  brought  the  articles  to  the  vessel,  and 
demanded  his  wages : 
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ffeldy  That,  on  the  facta,  the  libellant  had  no  intention  of  deserthig  the  yeeeel,  and 

did  not  desert,  bo  as  to  incnr  a  forfeiture  of  his  wages'nnder  the  twenty-fifth 

section  of  the  Act  of  August  18th,  1866. 
That^  as  neither  the  name  of  the  seaman,  nor  the  fact  that  he  was  absent  without 

leave,  were  entered  in  the  log-book,  the  libellant  had  not  forfeited  his  wages 

under  the  fifth  section  of  the  Act  of  July  20th,  1790. 

This  was  a  libel  for  seaman's  wages.  The  libellant 
shipped  by  the  name  of  Albert  Wright,  on  the  shipping- 
articles,  as  cook  and  steward,  for  a  voyage  from  New 
York  to  Tampico,  Mexico,  and  back  to  a  port  of  discharge 
in  the  United  States,  on  the  3d  of  July,  1867.  He  went 
in  the  vessel  to  Tampico,  and  thence  to  Key  West,  where 
the  vessel  put  in  in  distress  for  repairs,  and  where  she 
was  detained  for  some  time.  On  the  31st  of  October, 
1867,  when  the  vessel  was  ready  to  leave  Key  West  for 
New  York,  the  libellant  could  not  be  found,  he  having 
gone  ashore,  without  permission,  for  the  purpose  of  get- 
ting some  articles  belonging  to  the  vessel,  which  he  had 
previously  taken  on  shore  to  be  washed.  It  does  not  ap- 
pear that  he  had  the  consent  of  the  proper  ofScers  of  the 
vessel  to  have  the  articles  in  question  washed  on  shore,  or 
that  they  knew  of  the  fact.  The  libellant  was  advised  that 
the  vessel  was  to  sail,  and  went  on  shore  without  leave, 
and  without  notifying  any  ofScer  of  the  vessel  of  his  inten- 
tion, probably  expecting  to  return  before  the  vessel  should 
leave.  He  was  sought  for  on  shore,  but  could  not  be 
found,  and  the  master  was  obliged  to  ship  another  man 
in  his  place  at  Key  West,  and  the  vessel  left  without  him, 
and  he  subsequently  found  his  way  to  New  York  by 
another  vessel.  He  brought  with  him  the  washed  articles 
and  restored  them  to  the  vessel,  and  demanded  his 
wages. 

For  libellant,  A.  Nash. 

For  defendant,  Beebe^  Dondhue  <&  Cooke. 

Blatchford,  J.  I  think  that  the  facts  all  go  to  show 
that,  though  the  libellant  went  on  shore  without  leave, 
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and  was  left  behind,  he  had  no  intention  of  deserting  the 
vessel,  and  did  not  desert  her  in  any  snch  sense  as  to 
make  him  incur  a  forfeiture  of  his  wages  under  the 
twenty-flfth  section  of  the  Act  of  August  18th,  1856  (11 
XT.  S.  Stat,  at  Large^  62).  Nor,  if  he  did  desert,  was  the 
desertion  noted  on  the  list  of  the  crew  and  ofiScially 
authenticated,  as  required  by  that  Act,  so  as  to  make  the 
forfeiture  of  wages  operative. 

The  particular  defence  set  up  in  the  answer  is,  that 
the  libellant  left  the  vessel  without  permission,  and  re- 
mained away  for  the  space  of  more  than  forty-eight 
hours,  and  that  an  entry  of  this  was  duly  made  in  the 
log-book  of  the  vessel  on  the  day  on  which  he  absented 
himself,  and  that  he  thereby  forfeited  his  wages.  The 
forfeiture  thus  set  up  is  claimed  under  the  fifth  section 
of  the  Act  of  July  20th,  1790  (1  JJ.  8.  Stat,  at  Large,  133). 
But  the  defence  is  not  made  out.  The  statute  must  be 
strictly  complied  with,  in  order  to  make  the  forfeiture 
operative.  The  entry  in  the  log-book  must  state  the  fact 
and  date  of  absence,  and  the  name  of  the  seaman,  and 
must  show  that  his  absence  was  without  leave.  The 
entry  in  the  log-book,  in  this  case,  does  not  state  the  name 
of  the  seaman,  or  the  fact  that  he  was  absent  without 
leave. 

The  libellant  is  entitled  to  a  decree  for  his  wages,  at 
thirty  dollars  per  month,  from  the  time  his  service  on 
board  commenced,  until  the  31st  of  October,  1867,  less  the 
payments  and  credits  thereon  to  which  the  vessel  is  en- 
titled. It  is  impossible  for  me  to  decide,  from  the  evi- 
dence, what  such  payments  and  credits  are,  and,  unless 
the  parties  agree,  there  must  be  a  reference  to  a  com- 
missioner to  ascertain  them. 
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THE  STEAMBOAT  ST.  JOHN. 

COLLIBION   IN   THE   HuDBON   RiVXB. — WhISTLXS. — LOOEOUT. 

Where  a  eteamboat  comiog  down  the  Hndaon  Riyer  from  Albany,  on  rounding 
Magazhie  Point,  saw  the  lights  of  a  towboat  below,  which  was  going  up  on  the 
east  side  of  the  river,  and  the  pilot  of  the  steamboat  blew  two  whistles,  where- 
upon the  towboat  answered  with  two  T^histles  and  starboarded  her  wheel,  ex- 
pecting that  the  steamboat  would  pass  to  the  eastward  of  her,  bnt  the  latter  stmck 
a  barge  on  the  port  side  of  the  towboat,  the  collision  occurring  about  the  middle 
of  the  river,  and  the  steamboat  having  no  lookout  forward  outside  of  the  pilot 
house : 

Hddf  That  the  towboat  was  right,  on  hearing  the  two  whistles  of  the  steamboat, 
in  starboarding  her  helm,  and  was  not  in  fault. 

That  the  pilot  of  the  steamboat  misjudged  the  position  of  the  towboat,  supposing 
she  was  on  the  west  shore,  instead  of  on  the  east  shore,  and  that  such  mistake 
was  the  cause  of  the  collision. 

That  the  steamboat  was  also  in  £Biult  in  not  having  a  proper  lookout 

Blatchfobd,  J.  This  is  a  libel  filed  by  Abraham  E. 
Hasbrouck,  owner  of  the  barge  Ulster  County,  for  a 
collision  which  took  place  on  the  Hudson  Eiver,  near 
West  Point,  about  3  o'clock  in  the  morning  of  the  20th 
of  November,  1864,  between  the  steamboat  St.  John  and 
the  barge.  The  St.  John  was  on  a  trip  from  Albany  to  New 
York,  having  left  Albany  about  eight  o'clock  on  the  pre- 
vious evening,  and  run  to  the  place  of  collision,  a  distance 
of  about  one  hundred  miles,  in  seven  hours,  at  a  speed  of 
over  fourteen  miles  an  hour.  The  Ulster  County  was  in 
tow  of  a  propeller  called  the  Pluto,  and  was  lashed  to 
the  port  side  of  the  propeller,  there  being  another  barge 
lashed  to  the  starboard  side  of  the  propeller,  and  a  canal 
boat  in  tow  astern  of  the  latter  barge.  The  Pluto  and 
her  tows  had  left  New  York,  bound  to  New  Paltz,  in 
Ulster  County,  opposite  Poughkeepsie,  about  five  o'clock 
on  the  previous  afternoon,  and  had  run  to  the  place  of 
collision,  a  distance  of  about  fifty  miles,  in  ten  hours,  at 
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a  speed  of  about  five  miles  an  hour.    The  night  was 
light,  the  weather  was  clear,  the  tide  was  aboat  half 
flood,  and  there  was  scarcely  any  wind.    The  propeller, 
with  her  tows,  went  up  on  the  east  side  of  the  channel  of 
the  river,  in  the  usual  and  proper  course  for  such  vessels, 
until  she  reached  a  point  nearly  opposite  West  Point, 
but  a  little  below  it.    The  river  runs  from  Albany  south- 
ward, and,  just  above  West  Point,  it  turns  abruptly  to  the 
eastward,  around  a  point  called  Magazine  Point,  and, 
after  running  in  an  easterly  direction  for  a  short  distance, 
it  turns  abruptly  to  the  southward  around  West  Point, 
Magazine  Point  being  on  the  left  bank  of  the  river  and 
West  Point  on  the  right  bank.    The  pilot  in  charge  of 
the  Pluto  was  on  the  lookout  for  the  St.  John,  her  regu- 
lar time  for  leaving  Albany  being  known.    The  Pluto 
was  going  very  slowly,  being  close  shut  off.    As  the  St. 
John  came  down  and  turned  around  Magazine  Point,  and 
headed  to  the  eastward,  the  pilot  of  the  Pluto  saw  her. 
If  the  Pluto  had  kept  on  the  course  she  was  then  on,  the 
St.  John  would  have  passed  to  the  westward  of  her  and 
her  tows,  and  there  would  have  been  no  collision,  for  the 
Pluto  was  well  to  the  east  side  of  the  river ;  and,  although 
the  usual  course  of  the  St.  John  was  to  take  rather  a 
wide  sweep  around  West  Point,  because  she  was  a  large 
boat,  in  order  to  get  a  proper  turn  and  not  collide  with 
small  vessels  along  the  western  shore  below  West  Point, 
yet  she  would  usually  go  down  in  the  middle  of  the  river 
after  she  had  got  her  turn  around  West  Point.   The  pilot 
of  the  St.  John,  as  soon  as  she  came  around  Magazine 
Point  and  headed  to  the  eastward,'saw  the  light  of  the 
Pluto,  and  sounded  two  whistles  for  the  Pluto  to  keep  to 
the  left.    The  pilot  of  the  Pluto  immediately  replied  by 
two  whistles,  and  starboarded  his  helm,  and  got  his  head 
to  north-northwest,  running  to  the  left,  and  expecting 
that  the  St.  John  would  pass  to  the  eastward  of  him,  as 
indicated  by  her  two  whistles.    But  the  St.  John  came 
on,  and  her  stem  struck  the  Ulster  County  on  her  port 
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bow  and  sunk  her.  The  force  of  the  blow  was  such  as  to 
part  all  the  lashings  which  fastened  the  barge  to  the  tug, 
and,  although  the  St.  John  had  slowed  and  stopped  her 
engine,  and  reversed  it,  before  she  struck  the  barge,  yet 
she  had  on  sufficient  headway,  with  the  enormous  bulk 
of  a  steamer  over  four  hundred  feet  long,  which  had  beea 
running  at  a  speed  of  nearly  fifteen  miles  an  hour  but  a 
short  interval  before,  to  cut  into  the  barge  a  distance  of 
some  ten  feet.  It  is  claimed,  on  the  part  of- the  St.  John, 
that  no  answering  whistles  from  the  Pluto  were  heard  on 
board  of  the  St.  John,  and  that,  in  consequence^  after 
slowing,  she  blew  two  whistles  a  second  time,  and,  get- 
ting no  response  to  them,  stopped  her  engine  and  re- 
versed it.  But  the  evidence  is  satisfactory  that  the 
Pluto  did  answer  promptly  by  two  whistles,  and  did  star- 
board her  helm,  and  it  does  not  appear  that  the  St.  John 
took  any  different  course  after  she  blew  her  first  two 
whistles  from  what  she  would  have  taken  if  she  had 
heard  a  response  to  them,  or  that  her  movements  or 
courses  were  at  all  influenced  by  her  failure  to  hear  a  re- 
sponse from  the  Pluto.  The  St.  John  kept  on  without 
reference  to  where  the  Pluto  was  or  the  coiurse  she  was 
taking,  and  ran  into  her.  It  is  very  clear,  on  the  evi- 
dence, how  and  why  the  collision  happened.  When  the 
pilot  of  the  St.  John  sighted  the  light  of  the  Pluto  across 
the  land  of  West  Point,  he  entirely  mistook  her  position. 
He  admits  that  he  thought  she  was  over  to  the  west 
shore.  So  believing,  he  signaled  to  her  to  keep  toward 
the  west  shore,  and  that  the  St.  John  would  go  to  the 
eastward  of  her.  The  Pluto  obeyed,  and  headed  accord- 
ingly, and  had  got  over  to  the  middle  of  the  river,  in  her 
progress  from  the  easterly  side  of  it  toward  the  west- 
ward, when  the  collision  occurred.  All.  the  testimony 
agrees  that  the  collision  happened  at  nearly  the  middle 
of  the  river,  and  the  witnesses  from  the  St.  John  admit 
that  they  found  the  Pluto  further  to  the  eastward  than 
they  supposed  she  would  be.    It  is  manifest  that  the 
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sole  cause  of  the  collision  was  the  mistaking  by  the  St. 
John  of  the  position  of  the  Pluto  and  her  tows,  and  tho 
mistaken  signal  which  the  St.  John  gave  for  the  Pluto  to* 
keep  to  the  westward,  which  signal,*  in  the  position  the 
Pluto  was  in,  was  properly  answered  by  the  starboarding 
of  her  helm.  The  St.  John  was  wholly  in  fault,  and  the 
Pluto  and  the  Ulster  County  were  free  from  fault.  The 
Pluto,  as  soon  as  a  collision  appeared  inevitable,  slowed 
and  stopped,  and  used  all  proper  means  to  avoid  it. 

The  St.  John  had  no  proper  lookout.  The  only  per- 
sons on  the  lookout  on  board  of  her  were  those  in  the 
pilot  house,  and  they  mistook  the  position  of  the  Pluto. 
It  has  been  again  and  again  decided  that  the  pilot  house 
is  not  a  proper  station  for  a  lookout,  and  this  case  adds 
another  forcible  illustration  of  the  propriety  of  the  well- 
established  rule.  If  a  proper,  experienced,  and  com., 
petent  lookout  had  been  stationed  on  the  bow  of  the  St.. 
John,  engaged  in  that  duty  alone,  with  his  attention  not 
distracted  by  other  duties,  the  presumption  is  that  he 
would  have  correctly  discerned  the  position  of  the  Pluto,, 
and  that  the  collision  would  not  have  occurred. 

There  must  be  a  decree  condemning  the  St.  John  in 
damages,  with  a  reference  to  a  commissioner,  to  ascer- 
tain and  report  them. 

Beebe^  Dean  <&  Donohue^  and  C,  Swan  for  the  libellant. 

Cha/rles  Jones,  for  the  claimants. 
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m  THE  MATTBE  OF  JAMBS  BLAOK  AND  WIL- 
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Insolvknct. — Intent  to  Give  PBsrERENCB. — Suffering  Property 
TO  BE  Taken. — ^Ordinary  Course  of  Business. — Action  by  As- 
signee. 

Where  a  firm,  which  owed  debts  which  it  was  not  able  to  pay,  owed  money  to  the 
brother  of  one  of  the  partners,  which  they  were  desirouB  of  securing  to  him, 
and  the  two  brothers  consulted  a  lawyer  as  to  how  that  could  be  done,  who  de- 
clined to  adrise  them  both,  but  sent  away  the  partner,  and  then,  in  behalf  of  the 
creditor,  brought  suit  against  the  firmS>o  recover  the  debt^  the  summons  being 
served  on  the  creditor's  brother  alone,  on  which  service  judgment  was  entered 
by  default  sgainst  the  firm,  and  execution  was  issued  to  the  sherifi^,  who  levied  on 
the  firm  property,  whereupon  proceedings  in  involuntary  bankruptcy  were  taken 
against  the  firm,  and  they  were  adjudged  bankrupts  without  opposition,  and,  on 
the  application  of  the  judgment-creditor,  the  sheriff  was  directed  to  sell  the 
property  and  retain  the  proceeds  to  abide  the  order  of  the  court,  and  proof  was 
ordered  to  be  taken  of  the  facts  attending  the  entry  of  the  judgment,  and,  on 
those  proofs,  the  assignee  in  bankruptcy  applied  for  an  order  directing  the  sher- 
iff to  pay  to  him  the  proceeds  of  the  property  in  his  hands : 

JIM,  That,  on  the  facts,  the  firm  was  insolvent,  and  suffered  its  property  to  be 
taken  on  legal  process,  with  intent  to  give  a  preference  to  the  judgment<;reditor, 
and  that  he  had  reasonable  cause  to  believe  that  the  firm  was  insolyent. 

That,  therefore,  under  the  thirty-ninth  section  of  the  Bankruptcy  Act,  the  firm  had 
committed  an  act  of  bankruptcy,  and  the  assignee  in  bankruptcy  was  entitled  to 
recoyer  back  the  property  so  taken. 

That  the  word  "insolvency,"  as  used  in  that  section,  has  a  different  meaning  firom 
the  word  "  bankruptcy,"  as  used  in  the  second  section  of  the  Bankruptcy  Act 
of  1841,  and  means  a  simple  inability  to  pay,  as  debts  become  payable. 

That,  if  the  act  of  a  bankrupt  does  in  fact  give  a  preference  to  a  creditor,  it  is  com- 
petent to  infer  an  intent  on  his  part  to  giye  such  preference,  unless  he  proye  to 
the  contrary. 

That,  on  the  facts,  there  was,  also,  a  transfer  of  property  to  the  creditor,  in  yiolm- 
tion  of  the  thirty-fifth  section  of  the  Act. 

That,  as  the  creditor  had  submitted  himself  to  the  jurisdiction  of  the  court,  there 
was  no  need  of  an  action  by  the  assignee  to  recoyer  the  property,  but  the  court 
vould  order  the  sheriff  to  pay  oyer  the  proceeds  to  him. 
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Blatghfobb,  J.  The  petition,  in  this  case,  was  one 
in  involuntary  bankruptcy,  and  was  filed  on  the  22d  of 
June,  1867.  The  acts  of  bankruptcy  alleged  in  the  peti- 
tion were,  that  Secor,  acting  for  the  firm  of  Black  & 
Secor,  composed  of  the  debtors,  procured  and  suffered 
the  property  of  the  firm  to  be  taken  on  legal  process  in 
favor  of  Thomas. P.  Secor,  on  a  judgment  entered  in  the 
Supreme  Court  of  New  York,  June  5th,  1867,  for  $2,879.78, 
in  favor  of  Thomas  P.  Secor,  against  the  debtors,  and  pro- 
cured and  suffered  said  judgment  to  be  entered,  and  an 
execution  to  be  issued  thereon  to  the  sheriff  of  the  city 
and  county  of  New  York,  against  the  property  of  the 
debtors,  and  such  property,  consisting  of  goods  and  chat- 
tels, to  be  taken  by  the  sheriff  by  virtue  thereof ;  and 
that  Secor  procured  and  suffered  said  property  to  be  so 
taken,  with  intent  to  give  a  preference  to  Thomas  P. 
Secor,  as  a  creditor  of  the  firm,  and  with  intent  to  de- 
feat and  delay  the  operation  of  the  Bankruptcy  Act ; 
and  that  the  debt  on  which  the  judgment  was  entered 
was  not  a  land  fide  debt ;  and  that  the  judgment  was  so 
procured  and  suffered  with  intent  to  hinder,  delay,  and 
defraud  the  creditors  of  the  firm ;  and  that  the  firm  was 
wholly  insolvent,  and  had  been  so  for  more  than  a  year 
then  last  past,  and  was  so  at  the  time  of  the  commission 
of  the  alleged  acts  of  bankruptcy.  ^  On  the  1st  of  July, 
1867,  on  proof  of  due  personal  service  on  the  debtors  of 
a  copy  of  the  petition  and  of  an  order  to  show  cause,  no 
opposition  being  made,  an  order  was  made  by  the  court 
adjudging  the  debtors  to  be  bankrupts,  according  to 
Form  No.  58. 

On  the  filing  of  the  petition,  on  the  22d  of  June,  1867, 
an  order  was  made  by  the  court,  under  section  forty,  that 
an  injunction  issue  restraining  the  debtors  and  all  other 
persons,  and  especially  the  sheriff  of  the  city  and  county 
of  New  York,  from  transferring  or  disposing  of,  or  inter- 
fering with,  the  property  of  the  debtors.  The  injunction 
was  issued  and  served. 
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On  the  25th  of  October,  1867,  an  order  was  made  by 
the  court,  on  the  application  of  Thomas  P.  Secor  and  Of 
the  sheriflt*  referring  it  to  the  register  in  charge  of  the 
case,  to  take  proof  of  the  facts  as  to  whether  the  bank- 
rupts, or  either  of  them,  procured  or  suffered  the  judg- 
ment referred  to  to  be  entered,  and  execution  to  be 
levied,  with  intent  to  give  a  preference  to  Thomas  P, 
Secor,  or  any  other  person,  or  with  intent  to  defeat  the 
operation  of  the  Bankruptcy  Act,  and  whether  Thomas 
P,  Secor,  or  any  person  for  whose  benefit,  in  whole  or  in 
part,  the  judgment  was  entered,  had  reasonable  cause  to 
believe  that  a  fraud  on  the  Act  was  intended,  or  that  the 
debtors  were  insolvent,  and  also  whether  the  judgment, 
execution,  and  levy  were  valid  as  against  the  assignee  in 
bankruptcy,  and  to  report  the  proofs  so  taken.  The 
order  also  provided,  that  the  sheriff  be  permitted  to  sell 
the  goods  levied  on  by  him,  and  that  he  hold  the  net  pro- 
ceeds subject  to  the  further  order  of  this  court,  to  be 
made  on  the  application  either  of  the  assignee  or  of 
Thomas  P.  Secor,  on  notice  to  the  other  party  and  to  the 
sheriff. 

The  register  has  taken  the  testimony  and  reported  it 
to  the  court.  The  net  proceeds  of  sale  in  the  hands  of 
the  sheriff  are  $1,957.17,  and  the  assignee  in  bankruptcy 
now  applies  to  the  court,  on  the  proofs  taken  before  the 
register,  and  on  notice  to  Thomas  P.  Secor  and  to  the 
sheriff,  for  an  order  that  the  proceeds  of  sale  be  paid 
over  to  the  assignee  in  bankruptcy. 

It  appears,  from  the  proofs,  that  the  judgment  was  ob- 
tained against  the  bankrupts  as  partners  and  joint  debt- 
ors, on  service  of  process  on  Secor  alone.  Such  service, 
was  made  on  the  15th  of  May,  1867,  and  the  judgment 
was  entered  by  default,  on  the  5th  of  June,  1867,  which 
was  the  earliest  day  on  which  it  could  be  entered  in  due 
course  of  law.  Black  knew  nothing  of  the  suit  or  of  the 
judgment  until  after  the  judgment  was  entered.  Thomas 
P.  Secor  was  represented  by  counsel  on  the  taking  of 
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testimony  before  the  register.  The  witnesses  examined 
were  Mr.  Townsend  (the  attorney  for  Thomas  P.  Secor 
in  obtaining  the  judgment),  Mr.  Dewhurst  (a  creditor  of 
the  firm),  and  James  Black  (one  of  the  bankrupts). 
Neither  Thomas  P.  Secor  nor  William  Secor  was  exam- 
ined. The  amount  of  assets  of  the  firm  which  has  come 
to  the  hands  of  the  assignee  in  bankruptcy  is  less  than 
$100,  the  amovmt  of  the  individual  assets  of  Black  which 
has  come  to  his  hands  is  less  than  1500,  and  no  individ- 
ual assets  of  Secor  have  come  to  his  hands. 

The  testimony  shows  that,  shortly  before  the  suit  was 
brought,  Thomas  P.  Secor  and  William  Secor  came  to- 
gether to  Mr.  Townsend,  the  attorney ;  that  Thomas 
then,  in  the  presence  of  William,  said  that  he  had  come 
to  consult  Mr.  Townsend  in  regard  to  a  claim  which  he 
had  against  Black  &  Secor,  and  that  it  was  due,  and  he 
wished  to  get  his  pay  or  be  secured,  and  was  willing  to 
give  time,  but  felt  that  he  ought  to  be  secured ;  that 
Thomas  then  asked  Mr.  Townsend  how  he  could  be  se- 
cured, and  Mr.  Townsend  told  him  there  was  great  diflB- 
culty  in  doing  it ;  that  William  then  told  Mr.  Townsend 
that  the  affairs  of  the  firm  were  sound,  and  they  would 
be  able  to  pay  their  creditors,  and  said  he  was  willing  to 
secure  Thomas  in  any  way  it  could  be  done,  and  that  his 
debt  should  be  paid ;  that,  in  reply  to  an  inquiry  by  both 
of  the  parties  as  to  how  William  could  give  security,  Mr. 
Townsend  told  them  that  he  knew  of  no  way  in  which  a 
security  could  be  given  that  would  be  good  to  Thomas  ; 
that  Mr.  Townsend  then  told  William  that  he  wanted 
nothing  to  do  with  him,  and  did  not  wish  to  advise  with 
him  in  the  matter,  and  that,  if  he  was  to  act  for  Thomas, 
he  could  not  act  for  him ;  that  Thomas  then  said  he 
wanted  Mr.  Townsend  to  act  for  him ;  that  Mr.  Town- 
send  then  desired  William  to  leave  the  office,  and  told 
him  that  he  could  not  have  anything  to  do  with  him  or  his 
business  ;  that  William  withdrew  and  Thomas  remained ; 
that  Mr.  Townsend  then  told  Thomas  that  he  knew 
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of  only  one  course  to  pursue  in  the  matter,  and  that  was 
to  sue  the  firm,  and  to  proceed  with  all  diligence  in  doing 
it,  that  he  wanted  nothing  from  the  firm,  but  that  they 
would  take  their  own  course,  and  collect  the  debt,  if  pos- 
sible, according  to  process  of  law;  that  Thomas  then 
asked  Mr.  Townsend  what  he  would  advise  him  to  do^ 
and  Mr.  Townsend  told  him  he  would  advise  him  to  sue 
as  soon  as  possible ;  and  that  Mr.  Townsend  then  took 
from  Thomas  a  statement  of  the  claim,  and  drew  the 
summons  and  complaint.  During  the  conversation  re- 
ferred to,  Thomas  suggested  that  he  might  have  a  con- 
fession of  judgment,  and  Mr;  Townsend  told  him  that  he 
could  not.  William  said,  in  the  conversation,  that  he 
was  anxious  to  secure  Thomas'  debt.  William  and 
Thomas  are  brothers.  Throughout  the  interview,  Wil- 
liam maintained  that  the  firm  could  pay  everything,  if 
they  had  time. 

The  testimony  of  Black  is  express  to  the  point,  that 
the  firm  was  insolvent  at  the  time  the  judgment  was 
obtained  and  the  levy  was  made,  and  there  appear  to 
have  been  a  series  of  efforts  and  propositions  in  regard 
to  securing  Thomas'  debt,  in  which  both  of  the  bank- 
rupts and  Thomas  were  engaged,  prior  to  the  bringing  of 
the  suit,  none  of  which  resulted  in  anything.  The  plan 
of  bringing  the  suit  was  then  adopted,  under  the  circum- 
stances detailed,  all  knowledge  of  it  being  kept  from 
Black.  The  evidence  is  also  entirely  satisfactory,  that 
Thomas  had  reasonable  cause  to  believe  the  firm  to  be 
insolvent  at  the  time  the  judgment  was  recovered  and 
the  levy  was  made.  Upon  the  question  of  insolvency 
and  of  Thomas'  knowledge  of  it,  the  absence  of  any  tes- 
timony from  either  Thomas  or  William  is  a  very  strong 
circumstance  unfavorable  to  the  lona  fides  of  the  trans- 
action. 

The  thirty-ninth  section  of  the  Bankruptcy  Act  pro- 
vides, that,  if  any  person  residing  within  the  jiu'isdiction 
of  the  United  States,  owing  debts,  provable  under  the 
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Act,  exceeding  the  amomit  of  three  hundred  dollars,  shall, 
after  the  passage  of  the  Act,  being  bankrupt  or  insolvent, 
or  in  contemplation  of  bankruptcy  or  insolvency,  make 
any  transfer  of  property,  or  procure  or  suffer  his  property 
to  be  taken  on  legal  process,  with  intent  to  give  a  prefer- 
ence to  one  or  more  of  his  creditors,  he  shall  be  deemed  to 
have  committed  an  act  of  bankruptcy,  and,  subject  to  the 
conditions  thereinafter  prescribed,  shall  be  adjudged  a 
bankrupt.  The  section  then  goes  on  to  provide,  that,  if 
such  person  shall  be  adjudged  a  bankrupt,  the  assignee 
may  recover  back  the  property  so  transferred  contrary 
to  the  Act,  provided  the  person  receiving  such  convey- 
ance had  reasonable  cause  to  believe  that  the  debtor  was 
insolvent.  These  provisions  of  the  thirty-ninth  section, 
as  applied  to  the  facts  of  the  present  case,  are  simply  to  the 
effect,  that,  if  William  Secor,  when  the  firm  of  Black  & 
Secor  was  insolvent,  or  in  contemplation  of  its  insolv- 
ency, made  a  transfer  of  the  property  of  Black  &  Secor, 
or  suffered  it  to  be  taken  on  legal  process,  with  intent 
to  give  a  preference  to  Thomas  P.  Secor,  as  a  creditor 
of  the  firm,  the  assignee  in  bankruptcy  of  the  members 
of  the  firm  (they  having  been  adjudged  bankrupt  as  such 
members,  and  the  firm  being  thus  adjudged  bankrupt) 
may  recover  back  the  property  so  transferred  contrary 
to  the  Act,  provided  Thomas  P.  Secor  had  reasonable 
cause  to  believe  that  the  firm  was  insolvent. 

Now,  it  clearly  appears,  from  the  evidence,  (1.)  That 
the  firm  of  Black  &  Secor  was  insolvent ;  (2.)  That  Wil- 
liam Secor,  a  member  of  the  firm,  suffered  the  property 
of  the  firm  to  be  taken  on  legal  process ;  (3.)  That  he  did 
so  with  intent  to  give  a  preference  to  Thomas  P.  Secor, 
as  a  creditor  of  the  firm ;  (4.)  That  Thomas  P.  Secor  had 
reasonable  cause  to  believe  that  the  firm  was  insolvent. 

(1.)  In  regard  to  the  question  of  insolvencyj  the  provi- 
sions of  the  Bankruptcy  Act  of  1841  were  very  different 
from  those  which  are  found  in  the  Act  of  1867.  The  sec- 
ond section  of  the  Act  of  1841  declared  void  all  transfers 
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of  property  made  by  the  bankrupt  in  caniemplatian  of 
bankruptcy^  and  for  the  purpose  of  giving  a  preference  to 
any  person  over  general  creditors,  and  all  transfers  of 
property  made  by  the  bankrupt  in  cantemplaUon  of  hank- 
ruptcy^  to  any  person  not  a  iona  fide  creditor,  or  a  pur- 
chaser for  a  valuable  consideration  without  notice,  and 
authorized  the  assignee  in  bankruptcy  to  recover  the 
property  transferred ;  but  it  expressly  provided,  that  all 
dealings  and  transactions  by  and  with  any  bankrupt  bona 
fidCy  made  and  entered  into  more  than  two  months  before 
the  filing  of  the  petition  in  bankruptcy,  should  not  be 
invalidated  or  affected  by  the  Act,  provided  that  the 
other  party  to  any  such  dealings  or  transactions  had  no 
notice  of  a  prior  act  of  'bankruptcy ^  or  of  the  intention  of 
the  bankrupt  to  take  the  benefit  of  the 'Act.  It  was  de- 
cided by  the  Supreme  Court,  in  Buckingham  v.  McLean 
<13  Howa/rd,  150,  167),  that  the  words  "  contemplation  of  ' 
bankruptcy,"  in  the  second  section  of  the  Act  of  1841, 
did  not  mean  contemplation  of  insolvency— of  a  simple  • 
inability  to  pay,  as  debts  should  become  payable,  where- 
by the  business  of  the  debtor  would  be  broken  up — but 
meant  that  the  debtor  must  have  contemplated  the  com- 
mission of  what  was  declared  by  the  Act  to  be  an  act  of 
bankruptcy,  or  must  have  contemplated  an  application 
by  himself  to  be  decreed  a  bankrupt.  The  view  of  the 
court  was,  that,  under  the  Act  of  184],  something  more 
than  the  insolvency  of  the  debtor  was  required  to  render 
void  a  security  given  to  a  bona  fide  creditor,  more  than 
two  months  before  the  filing  of  the  petition,  and  notice 
to  the  creditor  of  something  more  than  such  insolvency ; 
that  the  word  **  bankruptcy,"  as  used  in  the  Act,  meant 
a  particular  legal  statu^^  to  be  ascertained  and  declared 
by  a  judicial  decree ;  that  a  person  might  contemplate 
insolvency  and  the  breaking  up  of  his  business,  and  yet 
not  contemplate  bankruptcy ;  and  that,  as  the  contempla- 
tion of  insolvency  was  not  in  fact  the  contemplation  of 
bankruptcy,  the  phrase,  "  contemplation  of  bankruptcy," 
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did  not  include  the  contemplation  of  mere  insolvency.  In 
these  particulars,  the  thirty-ninth  section  of  the  Act  of 
1867  differs  widely,  and  with  a  manifest  purpose,  from 
the  Act  of  1841.  The  words  of  the  thirty-ninth  section, 
in  defining  the  act  of  bankruptcy,  are,  **  bankrupt  or  in- 
solvent, or  in  contemplation  of  bankruptcy  or  insolv- 
ency." If  the  debtor  is  in  any  one  of  those  conditions 
when  he  makes  the  transfer  of  his  property,  or  procures 
or  suffers  his  property  to  be  taken  on  legal  process,  with 
intent  to  give  a  preference  to  a  creditor,  he  commits  an 
act  of  bankruptcy  thereby,  and  is  liable  therefor  to  be 
adjudged  a  bankrupt;  and  the  assignee  may  recover 
back  the  property  so  transferred  contrary  to  the  Act, 
provided  the  person  receiving  the  conveyance  had  reason- 
able cause  to  believe  that  the  debtor  was  insolvent.  The 
words  insolvent  and  insolvency,  as  used  in  the  thirty-ninth 
section  and  elsewhere"  in  the  Act  of  1867,  are  not  syn- 
onymous with  the  words  iankrupt  and  hankruptcy,  if  the 
lattef  words  have,  in  that  Act,  the  meaning  which  the 
Supreme  Court,  in  Buckingham  v.  McLean,  affixed  to 
them  as  used  in  the  Act  of  1841.  The  former  words,  in 
the  view  of  such  meaning  of  the  latter  words,  mean 
something  different,  and  something  less  restricted.  The 
word  insolvency,  as  used  in  the  Act  of  1867,  means  what 
the  court,  in  Buckingham  v.  McLean,  held  the  word  bank- 
ruptcy did  not  mean,  and  the  word  insolvency  did  mean — 
a  simple  inability  to  pay,  as  debts  shall  become  payable, 
whereby  the  business  of  the  debtor  will  be  broken  up, 
without  any  contemplation  of  the  commission  of  an  act 
for  which  he  can  be  put  into  involuntary  bankruptcy, 
and  without  any  contemplation  of  an  application  by  him- 
self to  be  decreed  a  bankrupt.  But,  if  the  words  ianJc- 
rupt  and  bankruptcy,  as  used  in  the  thirty-ninth  section 
of  the  Act  of  1867,  do  not  mean  what  they  meant  in  the 
Act  of  1841,  as  interpreted  by  the  Supreme  Court  in 
Buckingham  v.  McLean,  but  mean,  in  view  of  the  rela- 
tionship in  which  they  are  placed,  in  that  section,  to  the 
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words  insolvent  and  insolvency — '' bankrupt  or  insolvent, 
or  in  contemplation  of  bankruptcy  or  insolvency" — 
the  same  thing  as  the  words  insolvent  and  insolvenoy^  they 
must  have  the  meaning  which,  in  Buckingham  v.  McLean, 
the  Supreme  Court  discarded  as  belonging  to  them,  and 
the  meaning  which  that  court  in  that  case  assigned  to 
the  words  insolvent  and  insolvency.  In  either  view,  the 
decisions  of  the  courts  under  the  Act  of  1841,  as  to  what 
transfers  of  property  made  by  a  bankrupt  before  the 
commencement  of  proceedings  in  bankruptcy  were  void 
under  the  second  section  of  that  Act,  and  the  decisions 
of  the  English  courts  as  to  the  meaning  of  the  words, 
"bankrupt"  and  "contemplation  of  bankruptcy,"  have 
very  little,  if  any,  application  to  the  Act  of  1867. 

(2.)  So,  also,  in  regard  to  the  question  of  suffering 
property  to  be  taken  on  legal  process,  the  language  of  the 
thirty-ninth  section  is,  "procure  or  suffer  his  property  to 
be  tsJsien  on  legal  process."  There  was  no  such  language  in 
the  Act  of  1841.  It  was,  by  the  first  section  of  that  Act, 
made  an  act  of  bankruptcy  for  a  person  to  willingly  or 
fraudulently  procure  his  goods  to  be  taken  in  execution. 
The  word  "  suffer,"  in  this  connection,  was  not  used  in 
the  Act  of  1841.  There  is  a  clearly  recognised  legal  dis- . 
tinction  between  procuring  and  suffering.  The  Act  of  6 
George  IV.,  ch.  16,  sec.  3,  provided,  that,  if  any  trader 
should  suffer  himself  to  be  arrested  for  any  debt  not  due, 
or  suffer  himself  to  be  outlawed,  or  procure  himself  to  be 
arrested^  or  his  goods,  money,  or  chattels  to  be  attached, 
sequestered,  or  taken  in  execution,  he  might  be  brought 
into  bankruptcy.  In  Gibson  v.  King  (1  Carr»  <&  Marsh.^ 
458),  a  creditor  had  brought  an  action  against  the  bank- 
rupt for  a  debt,  and  judgment  had  been  suffered  to  go 
by  default,  and  an  execution  had  been  issued  on  it,  on 
which  the  bankrupt's  goods  had  been  taken,  and  the 
question  arose,  whether  suffering  the  judgment  to  go  by 
default  in  the  action,  and  suffering  the  goods  to  be  taken 
on  the  execution  on  the  judgment,  was  procuring  the 


SOUTHERN  DISTRICT  OF  NEW  YORK.  205 

In  ihe  Matter  of  James  Black  and  William  Secor,  Involuntary  fiankmptB. 

goods  to  be  taken  in  execution,  within  the  statute.  The 
court  held,  that  the  bankrupt  had  suffered  the  goods  to 
be  taken  in  execution,  but  had  not  procured  them  to  be 
so  taken.  The  same  view  of  the  distinction  between  the 
two  words  in  the  English  Act  was  taken  in  Gore  v.  Lloyd, 
(12  Mee.  dk  TT.,  463).  The  distinction  there  maintained 
by  Baron  Alderson  was,  that  the  bankrupt  procured  his 
goods  to  be  taken  in  execution,  when  the  initiation  of 
the  proceeding  came  from  him,  when  he  waa  the  person 
who  began  to  prociire,  when  he  caused  the  thing  to  be 
done,  in  the  ordinary  sense  of  the  word ;  but  that  the 
signing  reluctantly,  and  under  strong  pressure  from  a 
creditor,  of  a  warrant  to  confess  a  judgment,  under  astip- 
ulation that  the  warrant  should  not  be  unnecessarily  put 
in  force,  was  suffering^  and  not  procuring^  goods  to  be 
taken  in  execution,  which  were  taken  on  an  execution 
issued  on  a  judgment  entered  up  on  the  warrant.  The 
English  and  other  decisions  as  to  pressure  by  a  creditor, 
and  as  to  what  it  is  to  procure,  have  no  application  to 
the  question  of  suffering  (Denny  v.  Dana,  2  Gushing,  160, 
170). 

(3.)  As  to  the  question  of  intent  on  the  part  of  the 
debtor  to  give  a  preference  to  the  creditor.  The  intent 
to  prefer  is  essential ;  but  every  person  is  to  be  presumed 
to  intend  the  natural  and  probable  consequences  of  his 
own  acts,  and,  if  such  acts  do,  in  fact,  give  a  preference, 
it  is  competent  to  infer  the  intent  (Denny  v.  Dana,  2 
Cushing,  160,  172 ;  Beals  v.  Clark,  13  Gray,  18,  21). 

Where  the  act  which  is  made  the  act  of  bankruptcy 
is  a  passive  act,  such  as  that  of  suflfering  property  to  be 
taken  on  legal  process,  when  the  debtor  is  insolvent  or  in 
contemplation  of  insolvency,  with  intent  to  give,  a  pref- 
erence to  a  creditor,  if  the  natural  and  probable  conse- 
quence of  the  act  of  sufferance  is  to  give  the  preference 
to  the  creditor,  it  will  be  inferred  that  the  debtor  had 
such  intent,  unless  he  shows  the  contrary ;  and  the  bur- 
den will  be  upon  him  to  show  the  contrary.     In  the 
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present  case,  the  act  of  suffering  Thomas  P.  Secor,  the 
creditor,  to  obtain  his  judgment,  and  take  the  property 
of  the  firm  on  legal  process  thereunder,  could  have  no  other 
effect,  if  not  thwarted,  than  to  give  to  Thomas  P.  Secor 
a  preference,  as  such  creditor,  over  other  creditors  of  the 
firm,  and,  therefore,  William  Seeor  would  be  held  to  have 
intended  to  give  such  preference.  But,  in  addition  to 
that,  the  evidence  is  such  as  to  show  affirmatively  that 
he  intended  that  his  suffering  the  judgment  to  be  recov- 
ered should  effect  the  preference.  He  could  have  pre- 
vented the  preference,  by  filing  his  voluntary  petition  in 
bankruptcy,  for  an  adjudication  of  bankruptcy  against 
the  firm,  and  bringing  in  his  copartner.  Being  able  to 
prevent  the  preference,  he  must,  not  having  prevented 
it,  be  held  to  have  suffered  it,  within  the  meaning  of  the 
Act. 

(4.)  As  to  the  question  whether  Thomas  P.  Secor  had 
reasonable  cause  to  believe  that  the  firm  was  insolvent, 
the  evidence  leaves  no  fair  ground  for  doubt  on  the  sub- 
ject. 

The  same  results  that  follow  from  the  application  of 
the  provisions  of  the  thirty-ninth  section  of  the  Act  to  this 
case,  follow  also  under  the  thirty-fifth  section.  The  two 
sections  are  in  paH  materia^  and  must  be  construed  to- 
gether. There  is,  however,  no  confiict  between  them,  and 
they  are  of  the  same  puri)ort  and  tenor.  Under  the  thirty- 
fifth  section,  if  William  Secor,  his  firm  being  insolvent,  did, 
within  four  months  before  the  filing  of  the  petition  against 
his  firm,  make  any  transfer  of  any  part  of  the  property 
of  the  firm  to  Thomas  P.  Secor,  he  being  a  creditor  of 
the  firm,  with  a  view  to  give  a  preference  to  him,  and  if 
Thomas  P.  Secor,  being  the  person  receiving  the  trans- 
fer, or  to  be  benefited  by  it,  had  reasonable  cause  to  be- 
lieve the  firm  to  be  insolvent,  and  that  the  transfer  was 
made  in  fraud  of  the  provisions  df  the  Act,  the  transfer 
was  void,  and  the  assignee  may  recover  the  property,  or  its 
value,  from  Thomas  P.  JSecor.  The  thirty-fifth  section  also 
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provides,  that,  if  the  transfer  was  not  made  in  the  usual, 
or  ordinary,  course  of  business  of  the  debtor,  the  fact 
shall  be  prima  facie  evidence  of  fraud.  The  act  of  suffer- 
ing the  creditor  to  take  the  property  of  the  firm  on  legal 
process,  the  firm  being  insolvent,  when  such  taking  could 
have  been  prevented  by  an  application  in  voluntary 
bankruptcy,  was  a  fraud  on  the  provisions  of  the  Act, 
and  was  a  transfer  of  the  property  of  the  firm  to  the 
creditor,  within  the  meaning  of  the  thirty-fifth  section,  and 
must  be  held  to  have  been  a  transfer  made  by  the  debt- 
ors, and  with  a  view  to  give  a  preference  to  the  creditor. 
The  creditor  was  to  be  benefited  by  the  transfer,  and 
had  reasonable  cause  to  believe  the  firm  to  be  insolvent, 
aiid  that  the  transfer  was  made  in  fraud  of  the  provi- 
sions of  the  Act.  The  transfer  was  not  made  in  the 
usual,  or  ordinary,  course  of  business  of  the  debtors. 
Therefore,  it  wa«  void,  and  the  assignee  in  bankruptcy 
is  entitled  to  recover  from  Thomas  P.  Secor  the  property 
transferred,  or  its  value.  There  is  no  need  of  a  new  ac- 
tion for  such  purpose.  Thomas  P.  Secor  has  submitted 
himself  to  the  jurisdiction  of  this  court  in  the  premises. 
It  was  on  his  application  that  the  order  was  made,  refer- 
ring the  matter  to  take  testimony  as  to  the  facts  involved, 
and  directing  the  proceeds  of  the  property  transferred  to " 
be  held  by  the  sheriff,  subject  to  the  further  order  of  this 
court,  to  be  made  on  the  application  of  either  party,  on 
notice  to  the  other. 

The  Act  of  1867  is  much  more  extensive  and  far-reach- 
ing, in  its  provisions  respecting  transactions  by  a  debtor 
with  his  creditors,  than  the  Act  of  1841  was.  In  respect 
to  the  Act  of  1841,  the  Supreme  Court,  in  Shawhan  v. 
Wherritt  (7  Howard,  627,  644),  said:  **The  policy  and 
aim  of  bankrupt  laws  are,  to  compel  an  equal  ^stribution 
of  the  assets  of  the  bankrupt  among  all  his  creditors. 
Hence,  when  a  merchant  or  trader,  by  any  of  these  tests 
of  insolvency,"  that  is,  the  acts  which  are  made,  by  the 
statute,  acts  of  bankruptcy,  '*has  shown  his  inability  to 
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meet  his  engagements,  one  creditor  cannot,  by  collusion 
with  him,  or  by  a  race  of  diligence,  obtain  a  preference, 
to  the  injury  of  others.  Such  conduct  is  considered  a 
fraud  on  the  Act,  whose  aim  is  to  divide  the  assets 
equally,  and,  therefore,  equitably."  These  doctrines, 
thus  held  to  be  applicable  to  the  Act  of  1841,  are  much 
more  applicable  to  the  Act  of  1867.  And  Oongress,  in 
view  of  the  provisions  of  the  Act  of  1841,  and  of  the  deci- 
sions of  the  Supreme  Court  under  it,  in  regard  to  the 
meaning  of  the  words  "bankruptcy"  and  "contempla- 
tion of  bankruptcy,"  and  of  the  decisions  of  the  courts 
in  the  United  States  and  in  England  in  regard  to  the 
meaning  of  the  words  procv/re  and  suffer^  and  in  regard  to 
the  effect  of  pressure  or  suit  by  a  creditor  upon  the 
question  as  to  whether  the  debtor  procures  to  be  done 
the  act  which  secures  the  preference  to  the  creditor,  must 
be  regarded  as  having  intended,  by  the  use  of  the  words 
insolvent^  and  contemplation  of  insolvency^  and  suffer ^  in  the 
connection  in  which  they  are  found  in  the  Act  of  1867,  to 
strike  at  the  root  of  all  preferences  obtained  by  a  cred- 
itor, where  his  debtor  is  insolvent,  or  in  contemplation  of 
insolvency,  by  the  taking  of  the  debtor's  property  on 
legal  process,  whether  the  taking  be  by  an  act  of  pro- 
curement, or  an  act  of  sufferance,  on  the  part  of  the 
debtor,  where  there  is  an  intent  on  the  part  of  the  debtor 
to  give  such  preference,  and  the  creditor  has  reasonable 
cause  to  believe  that  the  debtor  is  insolvent. 

An  order  must  be  entered,  that  the  sheriff  pay  over  to 
the  assignee  in  bankruptcy  the  net  proceeds  of  the  sale 
of  the  property  in  question. 

Cha/rles  H.  Smithy  for  the  assignee  in  bankruptcy. 
H.  P.  Townsendy  for  Thomas  P.  Secor. 
Brown^  Had  <6  Yanderpody  for  the  sheriff. 


SOUTHERN  DISTRICT  OF  NEW  YORK.  209 

In  the  Matter  of  Winiam  Grififen,  a  Banknipt. 


MARCH,  1868. 

IN    THE    MATTEE    OF   WILLIAM    GRIPPEN,    A 

BANKEUPT. 

Witness  Fees. — Bankrupt's  Wipe. 

The  wife  of  a  bankrupt,  attending  under  an  order,  and  being  examined  aa  a  wit- 
neas,  is  entitled  to  witness  and  trayel  fees,  calculated  according  to  the  third  sec- 
tion of  the  fee  bill  Act  of  February  26th,  1863. 

If  a  witness  in  bankruptcy  proceedings  ia,  by  the  adjournments  of  the  examina- 
tion, obliged  to  attend  at  interyala,  and  it  is  reasonable  for  him  to  return  home 
during  the  interrals,  he  is  entitled  to  travel  fees,  at  fiye  cents  a  mile,  for  going 
and  returning  each  time,  and  to  $1.60  for  each  day's  attendance. 

The  fees  of  a  witness  must  be  paid  or  tendered  at  the  time  of  the  service  of  the 
summons  or  subpcsna. 

If  there  is  an  adjournment,  he  is  entiUed  to  be  paid  his  attendance  fee  for  the  ad- 
journed day,  and  travel  fees,  if  it  is  reasonable  for  him  to  return  home,  of  which 
the  register  is  to  judge. 

If  the  fees  are  not  paid  and  the  witness  attends,  the  fees  are  to  be  collected  as  In 
ordinary  actions. 

In  this  case,  the  wife  of  the  bankrupt  had  attended, 
in  obedience  to  an  order,  to  be  examined  as  a  witness. 
The  examination  was  adjourned  several  times,  the  wit- 
ness going  home  (14  miles)  between  the  adjournments. 
The  question  of  the  fees  to  which  she  was  entitled,  and 
as  to  how  their  payment  could  be  enforced,  was  certified 
by  the  register  to  the  court. 

Blatchfobd,  J.  1.  The  wife  of  the  bankrupt  is  en- 
titled to  witness  fees  for  attendance  and  travel,  the  same 
as  any  other  witness. 

2.  Such  fees  are  to  be  those  prescribed  for  witnesses 
by  the  third  section  of  the  fee  bill  Act  of  February 
26th,  1853.  General  Order  No.  29  provides  that  the 
fees  of  witnesses  shall  include  their  traveling  expenses 
to  and  from  the  place  at  which  they  may  be  summoned 

Vol.  n.— 14 
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to  attend.  This  means  no  more  than  the  traveling  fees 
allowed  by  the  Act  of  1863.  But,  if  the  witness  was,  by 
adjoomments  of  the  examination,  obliged  to  attend  at 
intervals,  and  it  was  reasonable  for  her,  daring  the  inter- 
vals, to  retnm  to  her  residence,  she  is  entitled  to  travel- 
ing  fees,  at  five  cents  per  mile,  for  going  and  returning, 
as  often  as  she  went  and  retomed,  and  to  $1.50  for  each 
day's  attendance  before  the  register. 

3.  By  Geneiral  Order  No.  29,  the  fees  of  a  witness 
must  be  tendered  or  paid  to  him  at  the  time  of  the  ser- 
vice of  the  summons  or  subpoena.  The  fees,  so  to  be 
tendered  or  paid  at  the  time  of  such  service,  are  the  fees 
for  going  and  returning  once  and  for  one  day's  attend- 
ance. If  there  be  an  adjournment,  the  witness  must  be 
paid  for  another  day's  attendance,  before  he  is  bound 
to  attend  on  the  adjourned  day ;  and,  if  it  is  reasonable 
for  him  to  return  to  his  residence,  to  be  judged  of  by 
the  register,  he  is  entitled  to  be  paid  his  travel  fees  for 
going  and  returning  a  second  time,  before  he  is  bound 
to  come  a  second  time.  If  the  fees  are  not  so  paid, 
and  the  witness  nevertheless  attends,  the  payment  of 
the  fees  is  to  be  enforced  as  in  ordinary  actions  and 
according  to  the  practice  of  the  court  therein. 
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Bankrupt's  Examination. 

A  banlcnipt  under  examination  as  a  witness,  has  no  absolute  right  to  consult  with 
his  connsel  respecting  the  answer  to  be  made  to  a  question  propounded  to  him, 
and  to  put  in,  as  such  answer,  an  answer  prepared  by  such  counsel,  as  the 
result  of  such  consultation ;  but  ho  may  adyise  with  his  counsel  concerning  his 
answers  when  the  register  can  see  cause  therefor. 
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In  this  case,  the  register  certified  to  the  court  the 
question  whether  the  bankrupt,  while  under  examination, 
had  the  absolute  right  to  consult  with  counsel  respecting 
the  answer  to  be  made  to  a  question  propounded  to  him, 
and  to  put  in,  as  such  answer,  an  answer  prepared  by- 
such  counsel,  as  the  result  of  such  consultation.  The 
register  referred  to  the  case  of  Tanner,  decided  by  Judge 
Lowell,  in  the  District  Court  for  the  district  of  Mas- 
sachusetts. 

Blatohfobd,  J.  I  have  carefully  examined  the  de- 
cision of  Judge  Lowell,  in  the  case  of  Tanner  (1  Banh- 
rapt  Begister,  55),  and  concur  fully  in  his  views,  in  all 
respects,  as  there  expressed.* 


•  X7NITED  STATES  DISTRICT  COURT,  MASSACHUSETTS. 

.   IN  THE  MATTER  OF  EDWARD  P.  TANNER,  A  BANKRUPT. 

Lowell,  J.  The  register,  by  agreement  of  the  parties,  hse  certified  the  qaes- 
tion  whether  a  bankrupt,  upon  his  examination,  under  section  twenty-six,  has  a 
right  to  answer  by  the  mouth  of  his  attorney.  The  law,  at  section  twenty-six, 
provides  for  an  examination  of  the  banlcnipt  in  writing,  as  to  all  matters  con- 
cerning his  trade,  dealings,  debts,  property,  Ac.  It  is  plain,  upon  the  whole 
tenor  of  the  section,  that  the  examination  may  be  had  before  the  court  or  before 
a  register,  and  that  the  debtor  is  to  be  personally  present,  and  to  make  answer 
substantially  like  a  witness,  and  not  merely  to  haye  interrogatories  filed  or  pro- 
pounded after  the  manner  adopted  in  equity  and  admiralty  in  certain  cases. 
Whether  the  requirement  that  it  shall  be  in  writing  means  that  the  questions 
shall  always  be  in  writing,  if  required  by  either  party,  I  do  not  now  decide,  but  I 
do  not  think  it  is  intended  that  the  bankrupt  himself  or  his  attorney  shall  write 
the  answers,  but  merely  that  the  deposition  shall  be  reduced  to  writing  and 
mgned  by  the  bankrupt. 

Since  the  examination  may  extend  to  the  bankrupt's  whole  business  life,  and 
may  inyolye  large  interests  of  himself  and  his  family,  and  of  other  persons  who 
haye  dealt  with  him,  he  should  haye  every  proper  facility  for  refreshing  his  re- 
collection and  for  making  true  and  careful  answers.  He  may  need  to  consult 
books  and  papers,  and  sometimes,  no  doubt,  to  consult  counsel,  but  it  seems  to  me 
impossible  to  lay  down  any  general  or  peremptory  rule  of  law  goyerning  such 
consultations. 

In  an  early  case  under  the  insolyent  law  of  Massachusetts,  the  Supreme  Judi- 
cial court  la  said  to  haye  held  that  the  insolyent  is  absolutely  entitled  to  this 
privilege.  The  case  is  very  briefly  reported,  and  without  reasons  ^ven,  but  it  has 
been  accepted  and  acted  upon  ever  since  {Ez  parte  Winsor,  8  Law  Reporter^  514). 
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Seaman's  Wages. — Pleading. — Payment. 

Where  a  libel  was  filed  for  seaman's  wages,  and  the  answer  set  up  that  the  libe- 
lant had  been  paid  in  fall  before  suit  brought,  and  had  released  the  vessel  and 
her  master  and  owners  from  all  claim  by  a  release  under  seal,  and  the  libeUant 
excepted  to  the  answer  because  the  date  of  the  release  was  not  set  forth,  nor 
the  time  when  it  was  made,  nor  the  consideration  for  which  it  was  given : 

The  practice  which  has  followed  this  adjudication  has  been,  as  I  believe  the  bar 
will  generally  concede,  unfavorable  to  the  ascertainment  of  the  truth  in  Uiese  in- 
vestigations, by  reason  of  the  great  labor  and  delay  of  proceeding  in  that  mode, 
and  Uiere  is  some  reason  to  believe  that  if  the  question  were  new,  the  same 
court  might  now  decide  it  differently ;  for  in  Peabody  t*.  Harmon  (3  Chay,  113), 
they  refused  this  privilege  to  a  creditor  under  examination  in  support  of  his 
debt,  and  many  of  the  reasons  for  the  decision  apply  with  great  force  to  all  ex- 
aminations ;  and  the  rule  there  laid  down,  that  such  matters  must  be  left  to  the  judg- 
ment of  the  examining  magistrate,  appears  to  me  to  be  of  general  application. 
It  is  not  to  be  supposed  that  a  register  will  deny  the  bankrupt  or  a  witness  such 
reasonable  opportunity  to  see  his  books  and  papers,  and  to  consult  concerning  his 
rights,  as  will  enable  him  to  answer  understandingly,  and  with  all  proper  reserva- 
tions, the  questions  that  may  be  asked  him.  In  £ngland.  Lord  Chancellor  Hard- 
wicke  refused  to  make  a  peremptory  order  in  a  similar  case,  but  recommended 
that  the  petitioner  (a  woman)  should  be  allowed  the  privilege  (Ex  parte  Parsons,  1 
Atk.  204,  and  see  JSx  parte  Bland,  Jd.  205) ;  and  such  appears  to  have  remained 
the  rule  of  practice  there  (1  Christianas  Bankruptcy  Law,  885 ;  1  Mont.  A  Ayrt.  B. 
Z.  386,  2d  Ed.)  I  do  not  say  that  on  a  motion  to  commit  for  not  answering,  or 
in  some  other  mode,  the  judgment  of  the  register  might  not,  in  some  cases,  be  re- 
viewed ;  but  that  there  is  no  general  rule  of  law  to  be  laid  down  upon  the  subject, 
and  that,  as  a  matter  of  practice,  it  is  highly  inconvenient  that  one  should  be 
adopted  which  should  tend  to  mischievous  delay  without  any  corresponding  ad- 
vantage. The  questions  to  a  bankrupt  are  usually  concerning  matters  of  fact, 
and,  in  the  vast  majority  of  cases,  involve  nothing  requiring  advice  or  consulta- 
tion ;  and  the  presence  of  counsel,  with  the  right  to  object  to  improper  questions, 
and  to  uphold  the  rights  of  the  bankrupt  in  substantially  the  same  manner  that 
he  would  do  if  his  client  were  called  on  the  stand  as  a  witness  in  his  own  cause  in 
any  other  court,  and  with  the  further  reserved  right  to  advise  with  him  concern- 
ing his  answers  when  the  register  can  see  cause  therefor,  meets,  as  it  seems  to  me, 
all  the  requirements  of  justice  in  this  regard. 
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Hddf  That  the  defence  was  payment,  and  the  release  was  only  evidence  of  it,  and 
it  was  not  necessary  to  state  its  date  or  consideration,  or  when  it  was  given. 

Blatghfobd,  J.  This  is  a  hearing  on  exceptions  to 
an  answer.  The  libel  is  for  seaman's  wages.  The  answer 
sets  up,  that  the  libellant  had,  prior  to  the  filing  of  the 
libel,  been  paid  in  fall  for  all  services  rendered  by  him  as 
seaman  on  the  vessel,  and,  by  a  release,  under  seal,  re- 
leased the  vessel  and  her  master  and  owners  from  all 
claim  and  demand.  The  answer  is  excepted  to  because 
the  date  of  the  release  is  not  given,  or  the  time  stated 
when  it  was  made,  or  the  consideration  for  which  it  was 
given.  The  claim  in  the  libel  is  wholly  for  services  ren- 
dered by  the  libellant  as  seaman  on  the  vessel.  The  an- 
swer sets  up,  in  proper  form,  payment  in  full  to  the  libel- 
lant therefor,  before  the  fiUng  of  the  libel.  The  release 
is  merely  evidence  of  the  payment,  and  is  as  good  to 
that  end,  whether  it  was  given  at  one  time  or  another, 
or  whether  it  bears  one  date  or  another.  It  was  not 
necessary  to  state  its  date,  or  when  it  was  given,  or  its 
consideration.  On  the  trial,  the  claimants  will  be  held 
to  prove  the  payment  as  and  when  alleged.  The  release 
will  not  be  conclusive  evidence  of  such  payment.  The 
question  which  the  proctor  for  the  libellant  seems  to  de- 
sire to  raise,  as  to  a  settlement  having  been  made  in  fraud 
of  the  rights  of  such  proctor,  cannot  be  raised  by  excep- 
tion to  this  answer.  His  rights,  if  they  have  been  vio- 
lated, will  be  protected  on  the  trial.  The  exceptions  are 
overruled,  but  without  costs. 

A.  Ndsh,  for  the  libellant. 

J.  jr.  Hill,  for  claimants. 
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MARCH,  1868. 

IN  THE  MATTER  OP  ASA  W.  GRAFT,  AN  INVOL- 
UNTARY BANKRUPT. 

Confession  of  Judgment. — Suffering  Property   to   be  Taken. — 
Contemplation  of  Bankruptot. — Insolvbnct. — Amendment. 

Where  a  petition  in  involuntary  bankruptcy  alleged  'that  the  debtor  had,  "  in 
contemplation  of  bankruptcy,"  given  a  confession  of  judgment  to  one  of  his 
creditors,  on  which  execution  had  been  issued  and  his  property  taken,  and  that 
this  was  done  with  intent  to  give  a  preference  to  the  creditor,  and,  on  the 
proofs,  it  appeared  that  the  confession  of  judgment  was  given,  and  the  property 
levied  on  under  execution  and  sold,  and  that  the  debtor  was  insolvent  at  the 
time,  but  did  not  contemplate  bankruptcy,  or  know  that  there  was  such  a  law 
as  the  Bankruptcy  law : 

Hdd,  That  the  facts  made  out  a  case  against  the  debtor,  under  the  thirty-ninth 
section  of  the  Bankruptcy  Act,  of  suffering  his  property  to  be  taken  on  legal 
process,  with  intent  to  gpve  a  preference  to  the  creditor  in  question,  the  debtor 
being  at  the  time  insolvent. 

That  there  are  four  species  of  acts  for  which,  when  done  by  a  person  bankrupt  or 
insolvent,  or  in  contemplation  of  bankruptcy  or  insolvency,  with  intent  to  g^re 
a  preference  to  one  or  more  of  his  creditors,  he  may  be  put  into  bankruptcy, 
viz.:  (1.)  Making  a  transfer  of  his  property;  (2.)  Giving  a  warrant  to  confess 
judgment ;  (8.)  Procuring  his  property  to  be  taken  on  legal  process ;  end  (4.) 
Suffering  his  property  to  be  taken  on  legal  process.  The  first  three  require 
affirmative  action  on  the  part  of  the  debtor,  but  the  last  does  not. 

That  the  act  of  the  debtor  in  this  case  was  not  done  in  contemplation  of  bank- 
ruptcy. 

That,  as  the  petition  did  not  allege  that  the   act  was  done  when  the  debtor 
was  insolvent,  an  adjudication  could  not  be  made  upon  it  as  it  stood,  but,  inas- 
much as  the  fact  that  he  was  insolvent  appeared,  and  there  was  no  surprise  on 
the  debtor,  the  case  was  a  proper  one  for  an  amendment  of  the  petition  in  that, 
particular.* 

Blatohford,  J.     In  this  case  a  petition  was  filed 
by   Hoyt,  Carter  &  Co.,  August   28th,   1867,  praying 

*  This  decision,  as  to  the  propriety  of  the  amendment  in  this  case,  was  af- 
firmed by  the  Circuit  Court  (/n  re  Craft,  2  Bankrupt  Regiiter,  44). 


SOUTHERN  DISTRICT  .OF  NEW  YORK.  219 

In  the  Matter  of  Asa  W.  Craft,  an  Involuntary  Bankrupt. 

that  Graft  be  declared  a  bankrupt.  The  petition  sets 
forth,  as  alleged  acts  of  bankruptcy,  that  Graft  ^'did, 
in  contemplation  of  bankruptcy,  give  to  one  Samuel 
Jones,  one  of  his  creditors,  on  the  3d  day  of  July,  1867, 
a  confession  of  judgment,  and,  on  said  day,  caused  a 
judgment  to  be  entered  thereon,  for  the  sum  of  $7,088, 
and,  on  said  day,  an  execution  issued  thereon,  to  the 
sheriff  of  the  city  and  county  of  New  York ;"  also,  that 
Graft  "did,  in  contemplation  of  bankruptcy,  give  to  one 
Lewis  Van  Doren,  one  of  his  creditors,  on  the  17th  day 
of  August,  1867,  a  confession  of  judgment,  and,  on  said 
day,  caused  a  judgment  to  be  entered  thereon  for  the 
sum  of  $548.77,  and,  on  said  day,  an  execution  issued 
thereon  to  the  sheriff  of  the  city  and  county  of  New 
York ;  that  said  confessions  of  judgment,  and  each  of 
them,  were  given  by  said  Graft  to  said  creditors,  with  the 
intent  to  give  a  preference  to  the  said  Samuel  Jones  and 
Lewis  Van  Doren,  two  of  the  creditors  of  said  Asa  W. 
Graft,  and  with  the  intent  to  defeat  or  delay  the  opera- 
tion of  the"  Bankruptcy  Act ;  "that  the  sheriff  of  the 
city  and  county  of  New  York,  under  and  by  virtue  of 
said  execut^ns,  levied  on  and .  took  the  property  of  the 
said  Asa  W.  Graft,  and  has  sold  the  said  property  to  pay 
and  satisfy  the  said  executions  in  favor  of  said  Jones 
and  Van  Doren  ;"  and  "that  the  proceeds  of  the  sale  of 
said  property  amounted  to  over  the  sum  of  $5,100,  which 
has  been  paid  out  by  said  sheriff  to  said  Samuel  Jones, 
in  part  satisfaction  of  said  judgment  of  said  Jones 
against  said  Asa  W.  Graft." 

On  the  return  of  the  order  to  show  cause  on  the  peti- 
tion, the  debtor  denied  the  acts  of  bankruptcy  set  forth 
in  the  petition,  and  demanded  a  trial  by  the  court,  and 
thereupon  an  order  was  made,  under  section  thirty-eight 
of  the  Act,  referring  it  to  a  commissioner  of  the  Gircuit 
Court  to  take  and  certify  to  the  court  all  such  evidence 
and  testimony  as  should  be  offered  before  him  on  the 
part  of  the  creditors  or  debtor  in  the  matter,  upon  the 
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issues  raised  by  the  petition  and  denial.  The  commis- 
sioner has  taken  and  reported  the  testimony,  and  the 
case  has  been  argued  thereon  by  the  counsel  for  the 
respective  parties. 

The  testimony  consists  mainly  of  copies  of  the  con- 
fessions of  judgment  named  in  the  petition,  and  of  the 
depositions  of  the  deputy  sheriff,  who  levied  on  the 
property  of  the  debtor  and  sold  it  under  the  Jones 
judgment,  of  the  attorney  for  Jones,  who  procured  the 
Jones  judgment  to  be  confessed,  of  Craft,  the  debtor, 
and  of  Jones,  the  creditor. 

The  confession  of  judgment  in  the  Jones  case  is  in 
the  usual  form,  under  the  laws  of  New  York,  of  a  state- 
ment signed  and  sworn  to  by  Graft,  July  3d,  1867,  setting 
forth  the  consideration  of  his  debt  to  Jones,  and  its 
amount,  $7,083,  and  confessing  judgment  in  favor  of 
Jones  for  that  amount.  On  this  a  judgment  was  entered 
up  on  the  same  day  for  that  amount,  and  95  costs,  in  all 
$7,088,  in  the  Supreme  Court  of  New  York.  On  the 
same  day,  an  execution  was  issued  on  the  judgment  to 
the  sheriff  of  the  city  and  county  of  New  York,  on  which 
he  levied  on  sundry  personal  property  of  Cptft's,  which 
he  afterward  sold  on  the  execution.  The  net  proceeds 
of  the  sale  amounted  to  $4,517.64,  and  were  applied  on 
the  execution.  The  sheriff  could  find  no  other  property 
of  Craft's  on  which  to  levy,  to  make  the  balance  of  the 
Jones  execution,  or  to  make  anything  on  an  execution 
which  was  issued  to  him  on  the  Van  Doren  judgment. 
The  testimony  is  full  to  show  that  Craft  was  deeply  in- 
solvent when  he  confessed  the  Jones  judgment,  and, 
that,  after  the  sale  of  his  property  under  the  Jones  exe- 
cution, he  had  no  property  whatever  with  which  to  pay 
his  debts.  The  confession  of  the  Jones  judgment  was 
made  by  Craft  under  pressure  from  Jones,  the  debt  hav- 
ing been  one  of  long  standing,  and  frequent  demands  for 
payment  of  it  having  been  made  by  Jones,  and  legal 
proceedings  on  it  being  threatened  by  Jones,  and  he  also 
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threatening  to  foreclose  a  chattel  mortgage  which  he 
held  on  some  of  Craft's  property.  The  proposal  to  con- 
fess the  judgment  did  not  emanate  from  Graft,  but  from 
Jones.  Nothing  was  said  between  the  parties  about 
bankruptcy.  Graft  did  not  contemplate  bankruptcy,  and 
did  not  know  there  was  such  a  law  as  the  bankruptcy 
law.  The  debt  to  Jones  was  in  all  respects  hona  fide  and 
fully  due. 

These  facts  make  out  a  case  fully  within  section  thir- 
ty-nine of  the  Act.  Craft,  being  insolvent,  suffered  his 
property  to  be  taken  on  legal  process,  with  intent  to  give 
a  preference  to  Jones,  as  a  creditor.  He  could  have  pre- 
vented the  taking  of  his  property  on  legal  process  by 
going  into  voluntary  bankruptcy  ;  and,  being  insolvent, 
it  was  his  duty  to  do  so.  By  not  doing  so,  and  by 
confessing  judgment  to  Jones,  and  allowing  Jones  to 
take  his  property  on  the  execution  issued  on  the  judg- 
ment. Graft  suffered  his  property  to  be  taken  on  legal 
process.  The  result  of  this  was  to  give  a  preference  to 
Jones.  The  presumption  of  law  is,  -that  Craft  intended 
to  effect  this  result.  It  is  for  him  to  rebut  that  pre- 
sumption. He  has  not  done  so.  On  the  contrary,  all 
the  circumstances  of  the  case  corroborate  it. 

The  views  of  this  court  as  to  the  proper  interpreta- 
tion to  be  given  to  the  thirty-ninth  section  of  the  Act, 
in  a  case  of  this  kind,  have  been  fully  stated  in  its  de- 
cision in  the  recent  case  of  Black  and  Secor  {Ante^  p.  196). 
The  doctrine,  strongly  urged  on  the  part  of  the  debtor  in 
this  ease,  on  the  authority  of  the  cases  of  Ogden  v.  Jack- 
son (1  Johns.j  370),  Locke  v.  Winning  (3  Mass.y  325),  and 
Phoenix  v.  The  Assignees  of  Ingraham  (5  Johns.,  412), 
has  no  application  to  the  provisions  of  the  thirty-ninth 
section  of  the  Act  of  1867,  which  are  involved  in  the 
present  case.  It  has  no  application  to  the  case  of  an 
insolvent's  suffering  property  to  be  taken  on  legal 
process,  with  intent  to  prefer  a  creditor.  Those  cases 
were  all  of  them  cases  under  the  Bankruptcy  Act  of 
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1801.  That  Act  required,  in  order  to  make  an  act  of 
bankruptcy,  that  the  person  should,  with  intent  nnlaw- 
fully  to  delay  or  defraud  his  or  her  creditors,  willingly 
or  fraudulently  procure  his  goods,  money,  or  chattels  to 
be  taken  in  execution.  It  did  not  require  that  the 
person  should  be  bankrupt  or  insolvent,  or  should  do 
the  act  in  contemplation  of  bankruptcy  or  insolvency ; 
and  it  required  that  there  should  be  a  procurmg  by  the 
debtor,  and  not  merely  a  suffering.  The  Act  of  1841  re- 
quired, to  make  the  act  of  bankruptcy,  that  the  debtor 
should  willingly  or  fraudulently  procure  his  goods  and 
chattels  to  be  taken  in  execution.  The  Act  of  1867  re- 
quires that  the  debtor,  being  bankrupt  or  insolvent,  or 
in  contemplation  of  bankruptcy  or  insolvency,  should 
procure  or  suffer  his  property  to  be  taken  on  legal 
process,  with  intent  to  give  a  preference  to  one  or  more 
of  his  creditors.  In  Ogden  v.  Jackson,  the  court  held 
that  the  debtor  contemplated  an  act  of  bankruptcy, 
thus,  in  effect,  holding  that  the  Act  of  1801  required 
that  he  should  contemplate  such  an  act.  In  Locke'  v. 
Winning,  the  court  held  the  same  view.  Chief  Justice 
Parsons,  in  that  case,  says:  "Until  an  act  of  bank- 
ruptcy committed,  the  bankrupt  has  the  exclusive  right 
to  dispose  of  his  effects  at  his  pleasure,  so  that  the 
disposition  be  hana  fide  and  not  fraudulent."  This  is 
true ;  but  where  the  being  insolvent,  and  suffering  his 
property  to  be  taken  on  legal  process,  with  intent  to 
prefer  a  creditor,  is  made  the  act  of  bankruptcy  on  the 
part  of  the  debtor,  there  the  disposition  of  the  property 
being,  with  the  attendant  circumstances,  the  act  of 
bankruptcy,  he  has  no  right  so  to  dispose  of  it.  In 
Phoenix  v.  The  Assignees  of  Ingraham,  the  court  held 
that,  though  the  debtor  was  insolvent,  he  did  not 
contemplate  bankruptcy,  and  took  the  view  that,  under 
the  Act  of  1801,  an  insolvency  was  no  objection  to 
giving  a  preference,  unless  it  were  shown  that  a  bank- 
ruptcy was  contemplated  at  the  time,  on  the  ground 
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that  every  man  has  a  right  to  dispose  of  his  property  to 
whom  he  pleases,  for  an  adequate  consideration,  and  in 
satisfaction  of  his  debts,  until  he  commits  an  act  of 
bankruptcy,  or  contemplates  so  to  do.  The  court  also 
held  that,  even  if  an  act  of  bankruptcy  were  contem- 
plated by  the  debtor,  yet  if,  at  the  instance  and  on  the 
application  of  the  creditor,  he  made  paymen^  or  as- 
signed property,  such  payment  or  assignment  was  valid. 
The  doctrine  of  these  cases,  and  of  like  cases  under  the 
Act  of  1841,  and  of  English  cases  on  provisions  like 
those  in  the  Acts  of  1801  and  1841,  is  done  away  with 
by  the  express  provisions  of  the  thirty-ninth  and 
thirty-fifth  sections  of  the  Act  of  1867.  The  cases  to 
which  I  have  referred  were  cases  in  reference  to  the 
validity  of  payments  and  transfers,  and  the  present 
question  concerns  the  question,  what  is  an  act  of  bank- 
ruptcy. But  both  questions  are  so  interwoven  together, 
in  the  thirty-ninth  and  thirty-fifth  sections  (the  com- 
mitting of  an  enumerated  act  of  bankruptcy,  through  a 
transfer  of  proi)erty  by  afiirmative  action,  procuration, 
or  sufferance  being  made  a  ground  for  adjudication,  as  a 
iraud  against  the  Act,  and  the  transfer  being  also  made 
void,  as  being  such  a  fraud),  that  the  views  on  the  one 
question  apply  very  much  to  the  other.  There  are, 
indeed,  grounds  for  adjudication  of  bankruptcy  specified 
in  the  Act  of  1867  which  cannot  involve  any  question  of 
the  transfer  of  property,  as,  for  instance,  departure 
from  the  State  of  which  the  person  is  an  inhabitant, 
with  intent  to  defraud  creditors,  and  other  grounds. 
But  the  general  remark  is  true  ;  and,  as  the  Act  of  1867 
is  so  different  from,  the  Acts  of  1801  and  1841,  in  the 
particulars  under  consideration,  the  decisions  under  the 
latter  two.  Acts,  as  to  the  grounds  for  adjudging  a 
debtor  to  be  a  bankrupt,  and  for  setting  aside,  as  void, 
a  previous  transfer  of  property  by  him,  have  very  little 
application  to  the  provisions  of  the  Act  of  1867  in  those 
particulars. 
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It  was  strongly  urged,  on  the  part  of  the  debtor, 
that  the  preference  must  be  voluntary,  and  that,  if  there 
is  any  pressure  by  the  creditor,  it  is  not  voluntary. 
This  may  be  so  as  respects  an  affirmative  act  of  transfer, 
or  of  procuration.  But  it  is  not  so  in  regard  to  an  act 
of  sufferance.  The  thirty-ninth  section  defines  four 
species  of  acts  for  which,  when  done  by  a  x>^rson 
bankrupt  or  insolvent,  or  in  contemplation  of  bank- 
ruptcy or  insolvency,  with  intent  to  give  a  preference  to 
one  or  more  of  his  creditors,  he  may  be  put  into  bank- 
ruptcy. They  are  :  (1.)  Making  a  transfer  of  his  prop- 
erty ;  (2.)  Giving  a  warrant  to  confess  judgment ;  (3.) 
Procuring  his  property  to  be  taken  on  legal  process  ;  (4.) 
Suffering  his  property  to  be  taken  on  legal  process.  So 
far  as  the  first,  second,  and  third  of  these  are  concerned, 
the  provisions  are  old,  and  existed  in  the  former  Bank- 
ruptcy Acts,  and  require  affirmative  voluntary  action  by 
the  debtor ;  and  the  decisions  under  the  former  laws  may, 
perhaps,  apply,  to  the  effect  that  pressure  by  a  creditor 
deprives  the  acts  of  the  debtor  of  their  voluntary 
character.  But  the  Act  of  1867  adds  the  fourth  act  of 
bankruptcy — suffering  property  to  be  taken  on  legal 
process.  This  was  added  for  a  purpose  and  with  an 
intent.  To  say  that  there  cannot  be  a  suffering  where 
there  is  pressure  by  a  creditor,  is  to  destroy  the  plain 
meaning  of  the  word.  To  suffer  or  permit  implies 
pressure  and  action  from  without.  Pressure  being  thus 
an  inherent  element  of  sufferance,  to  say  that  where 
there  is  pressure  there  can  be  no  sufferance,  is  to  utter 
a  fallacy.  Where  a  person  permits  what  he  can  prevent, 
he  suffers  or  allows  the  thing  to  be  done,  whether  he  is 
threatened  or  pressed  or  not.  A  debtor  who  is  threat- 
ened or  pressed  can  prevent  the  taking  of  his  property 
on  legal  process  by  going  into  voluntary  bankruptcy. 
If  he  does  not,  he  clearly  suffers,  or  allows,  or  permits 
the  taking.  In  Gore  v.  Lloyd  (12  Mee.  <&  IF".,  480),  it  was 
held,  that  giving,  under  pressure,  a  warrant  of  attorney 
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to  confess  a  judgment,  under  which  goods  were  taken 
on  execution,  was  not  procuring,  but  was  suffering  the 
goods  to  be  taken  on  execution ;  and,  in  Gibson  v.  King 
(1  Carr.  <&  Marsh.j  458),  it  was  held,  that  allowing  a 
judgment  to  go  by  default  was  suffering  goods  to  be 
taken  in  execution  which  were  taken  under  the  judg- 
ment, and  was  not  procuring  them  to  be  so  taken. 

With    these   views,  nothing  would  remain  but   to 
decree  an  adjudication  of  bankruptcy  against  Graft,  but 
for  the  fact  that  the  petition  of  the  creditors  is  defective 
in   its   allegations.     It   sufficiently   avers   that   Graft 
suffered  his  property  to  be  taken  on  legal  process,  with 
intent  to  give  a  preference  to  Jones,  as  a  creditor ;  but 
it  nowhere   avers    that   Graft   committed  this  act  of 
sufferance    when    he    was    insolvent,   or    in    contem- 
plation of  insolvency.     The   petition   does   not   aver 
that  he  is,  or  was,  insolvent,  or  contemplated  insolv- 
ency.    It  merely,  avers  that  he  did  the  acts  alleged 
**in  contemplation  of  bankruptcy."    Those  words,  as 
used  in  the  Bankruptcy  Act  of  1841,  were  defined  by  the 
Supreme  Gourt,  in  Buckingham  v.  McLean  (13  Howard, 
150,  167),  to  mean,  in  contemplation  of  committing  what 
was  made  by  the  Act  an  act  of  bankruptcy,  or  of  volun- 
tarily applying  to  be  decreed  a  bankrupt.    I  think  they 
have  the  same  meaning  as  used  in  the  thirty-ninth 
section  of  the  Act  of  1867.   In  such  sense.  Graft  did  not 
commit  this  act  of  sufferance  in  contemplation  of  bank- 
ruptcy.   It  will  not  do  to  say  that  the  act  of  making  a 
transfer  of  property,  or  of  procuring  or  suffering  prop- 
erty to  be  taken  on  legal  process,  with  the  intent  named, 
is  an  act  of  bankruptcy,  whether  the  debtor  is,  or  is  not, 
otherwise  shown  to  be  bankrupt  or  insolvent,  or  to  be 
contemplating  bankruptcy  or  insolvency,  on  the  idea 
that  the  act  becomes,  ipso  fadOy  one  in  contemplation  of 
bankruptcy,  because,  it  being  an  act  of  bankruptcy,  and 
thus  being  bankruptcy,  the  doing  of  it  must  have  been 
in  contemplation  of  bankruptcy.    This  is  reasoning  in  a 
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circle,  and  such  a  yiew  would  not  require  that  the 
debtor  should  ever  be  insolvent  or  contemplate  insolvency^ 
and  would  virtually  strike  those  words  out  of  the  sec- 
tion ;  for,  if  it  were  shown  that  the  debtor  had  done  the 
,  act  named,  with  the  intent  named,  the  fact  that  he  had 
done  it  in  contemplation  of  bankruptcy  would  follow  as 
an  inevitable  legal  conclusion,  and  insolvency,  or  the 
contemplation  of  it,  would  never  become  an  operative 
prerequisite.  The  debtor  must  be  shown,  aside  from 
the  mere  doing  of  the  act  named,  with  the  intent  named, 
to  have  done  it  when  bankrupt  or  insolvent,  or  in  con- 
templation of  bankruptcy  or  insolvency.  The  only  aver- 
ment in  this  regard,  in  the  petition  in  this  case,  being 
that  the  acts  done  were  done  in  contemplation  of  bank- 
ruptcy, and  that  averment  not  being  sustained  by  proof 
that  they  were  done  in  contemplation  of  bankruptcy,  the 
petition  is  not  sustained.  Yet  all  the  facts  set  forth  in 
the  petition  are  found  to  be  true,  except  the  fact  that 
the  acts  therein  alleged  to  have  been  done  were  done  in 
contemplation  of  bankruptcy.  The  additional  fact  is 
also  found  to  be  true,  that  those  acts  were  done  when 
the  debtor  was  insolvent.  The  facts  set  forth  in  the 
petition,  and  such  additional  fact,  make  out  a  clear  case 
for  adjudging  the  debtor  to  be  a  bankrupt,  and  to  have 
committed  an  act  of  bankruptcy  before  the  filing  of  the 
petition.  The  additional  fact  is  not  one  that  takes  the 
debtor  by  surprise.  He  was  fully  examined,  without 
objection  on  his  part,  on  the  taking  of  the  testimony,  as 
to  his  debts  and  property,  with  a  view  to  showing  that 
he  was  insolvent  at  the  time  the  acts  set  forth  in  the 
petition  were  done.  The  case,  therefore,  is  a  proper  one 
to  suspend  a  decision  on  the  issue  joined,  and  allow 
the  petitioners  to  apply  to  amend  their  petition  in  the 
particular  suggested.  The  fact  that  the  creditors  pur- 
sued the  line  of  testimony  indicated,  without  objection 
from  the  debtor,  shows  either  that  the  parties  labored 
under   a   misapprehension    as    to    what   the    petition 


SOUTHERN  DISTRICT  OF  NEW  YORK.  223 


Egbert  v.  The  Baltimore  and  Ohio  Railroad  Company. 


averred,  or  else  were  under  the  belief  that  the  averment 
of  contemplation  of  bankniptcy  was  the  equivalent  of 
an  averment  of  contemplation  of  insolvency,  and  not 
more  restricted.  In  either  view,  an  amendment  of  the 
petition  is  proper,  to  prevent  a  failure  of  justice. 

The  decision  on  the  petition  and  denial  is,  therefore, 
suspended  to  allow  the  amendment  suggested. 

Benedict  d:  Boardma/riy  for  the  creditors. 

Edwin  James^  for  the  debtor. 


MARCH,  18«8. 


WESLEY  EGBERT  vs.  THE  BALTIMORE  AND 
OHIO  RAILROAD  COMPANY. 

Damages  in  Collibion  Cases. — Commissioner's  Report. — Net 

Freight. — ^Interest. 

Where,  in  a  collision  case,  on  contradictory  eTidence,  the  commiseioner  to  whom 
it  wae  referred  to  ascertain  the  damages,  reported  a  certain  amount  as  the  yalne 
of  the  Tessel  that  was  lost: 

Sdd,  That  though,  if  the  question  were  before  the  court  as  an  original  one,  the 
court  would  be  inclined  to  fix  a  lower  yalne,  yet,  as  the  preponderance  of  eyi- 
denoe  was  not  palpable,  the  finding  would  not  be  disturbed. 

Net  freight  only  is  recoyerable  in  such  a  case,  and  not  gross  freight;  nor  can  the 
freight  allowed  exceed  that  which  was  claimed  in  the  llbeL 

Interest  on  the  yalne  of  the  yessel,  and  on  the  net  freight,  from  the  time  of  the 
*loe8,  may  be  allowed,  though  it  was  not  claimed  as  such  in  the  libeL 

Blatghfokd,  J.  This  is  a  hearing  on  exceptions  by 
the  respondents  to  the  report  of  a  commissioner  as  to  the 
damages  recoverable  by  the  libellant  on  a  decree  in  a 
case  of  collision. 

1.  The  commissioner  reports  the  value  of  the  libel- 
lant's  vessel,  which  was  sunk  by  the  collision  and  to- 
tally lost,  at  S14,000.    The  respondents  contend  that  the 
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evidence  before  the  commissioner  warrants  a  value  not 
exceeding  $10,000.  The  libel  claimed  $16,000  as  such 
value.  The  testimony  is  very  conflicting,  and,  if  the  ques- 
tion were  before  me  originally,  as  a  new  question,  on  the 
written  testimony,  and  I  were  called  on  to  decide  upon 
it  in  the  first  instance,  and  it  did  not  come  up  on  the 
finding  of  a  commissioner  and  an  exception  to  such  find- 
ing, I  should  be  inclined  to  hold  that  the  commissioner 
had  allowed  too  much  for  the  value  of  the  vessel,  and 
that  a  sum  not  exceeding  $11,000  or  $12,000  was  the 
proper  amount.  But  I  cannot  say  that  the  preponder- 
ance of  testimony  against  the  $14,000  is  such  as  to  war- 
rant me  in  disturbing  the  report  in  this  respect.  As  was 
said  by  this  Court  in  Holmes  v.  Dodge  (1  AbboUj  63) :  ^'It 
is  not  usual  to  reverse  the  judgment  passed  upon  matters 
of  fact  by  a  tribunal  or  officer  having  had  opportunity 
for  a  personal  examination  of  witnesses  in  each  other's 
presence.  A  coiurt  reviewing  the  evidence  as  repro- 
duced upon  paper,  possesses  but  imperfectly  the  means 
of  determining  the  relative  credit  of  witnesses  who  stand 
in  conflict  as  to  facts,  and  it  is  always  safer,  when  the 
preponderance  is  not  palpable,  to  rely  upon  the  discrim- 
ination and  conclusions  made  by  those  who  have  seen 
and  heard  the  witnesses  face  to  face,  than  to  attempt  to 
settle  that  point  by  weighing  the  written  report  of  the 
testimony."  That  was  the  case  of  exceptions  to  the  re- 
port of  a  commissioner.  The  same  views  were  applied 
by  the  Circuit  Court  for  this  District  in  The  Grafton  (1 
Blatchf.  C.  C.  B.,  173,  178),  and  in  The  Narragansett  {Id., 
211,  217).    The  flrst  exception  is,  therefore,  disallowed. 

2.  The  commissioner  allowed  $847.50  as  freight,  at 
$3.75  per  ton,  on  226  tons  of  coal  which  the  libellant's 
vessel  was  carrying  on  freight  at  the  time.  The  libel 
claims  $625.50  as  freight  on  226  tons  of  coal,  being  a 
little  over  $2.76  per  ton.  The  rate  claimed  per  ton  is  not 
stated  in  the  libel.  The  evidence  shows  that  the  $3.75 
was  the  gross  freight  to  be  earned  as  contracted  for. 
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The  second  exception  is  to  the  allowance  of  the  $847,509 
*^  as  no  freight  was  claimed,  and  none  was  earned,  or  if 
any  was  earned,  it  was  only  pro  rata  itineris^  and,  if  freight 
was  earned,  the  insnrance  should  be  collected  of  the  in- 
surance companies."  This  exception  is  overruled.  What 
is  meant  by  the  expression  "no  freight  was  claimed,"  is 
perhaps,  not  perfectly  clear.  The  libel  does  claim  some 
freight.  If  the  exception  means  that  the  libellant  did 
not,  after  the  collision  and  before  suit,  claim  the  freight 
from  the  respondents  as  damages,  that  is  immaterial. 
He  claims  it  in  this  suit.  The  vessel  having  been  in  the 
act  of  earning  freight,  the  freight  which  she  was  in  the 
act  of  earning,  and  has  lost  by  the  collision,  is  d.llowed,  as 
a  just  measure  of  compensation  (The  Gazelle,  2  W. 
Boh.,  279 ;  Williamson  v.  Barrett,  13  Bow.,  101,  111 ;  The 
Bark  Heroine,  1  Ben.  226).  The  second  exception  is  dis- 
allowed. 

3.  The  third  exception  is,  that,  in  case  the  libellant  is 
entitled  to  any  freight,  he  is  entitled  to  recover  only  the 
amount  specified  in  the  libel.  The  libellant  is  entitled 
to  recover  only  net  .freight,  and  not  gross  freight.  The 
commissioner  has  reported  gross  freight.  There  must 
be  deducted  from  the  freight  the  vessel  was  engaged  in 
earning,  the  expenses  she  would  have  incurred  if  the  voy- 
age had  been  successfully  performed,  and  which  expense 
would  have  diminished  by  so  much  the  gross  freight 
(The  Gazelle,  before  cited.)  The  exception  is  broad 
enough  to  cover  this  point,  as  the  libellant  is  entitled  to 
recover  only  so  much  for  freight  as  he  has  claimed  there- 
for in  his  libel,  and  the  freight,  as  allowed,  being  gross 
freight,  and  the  amount  claimed  in  the  libel  being  less 
than  the  gross  freight,  it  may  well  be  that  the  amount 
claimed  for  freight  in  the  libel  is  the  net  freight.  In  no 
event  can  the  net  freight  to  be  allowed  exceed  the 
amount  claimed  for  freight  in  the  libel.  The  third  ex- 
ception is  allowed. 

4.  The  commissioner  has  allowed  interest  on  the  value 

Vox.  II.— 16 
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of  the  vessel  and  on  the  freight  from  the  time  of  the  col- 
lision to  the  date  of  his  report.  The  fourth  exception  is, 
that  no  interest  should  be  allowed  on  the  freight,  and 
that  none  is  claimed  in  the  libel.  The  fifth  exception  is, 
that  interest  should  only  be  allowed,  if  allowed  at  all, 
from  the  time  of  the  commencement  of  the  suit,  and  that 
HO  interest  is  claimed  in  the  libel.  The  libel  claims  no 
interest  either  on  the  value  of  the  vessel  or  on  the  freight. 
I  do  not  think  it  was  necessary  to  claim  interest  in  the 
libel.  The  libel  claims  to  recover  the  damage  stated  for 
the  loss  incurred  at  the  time  of  the  loss,  and  the  libellant 
is  entitled,  on  the  case  made  by  him,  to  have  the  damages 
awarded  to  him  as  of  the  time  of  the  loss,  and  to  be  made 
whole  as  of  that  time.  This  is  done  approximately  by 
allowing  to  him  interest  on  the  value  of  his  vessel  and  of 
his  net  freight  to  be  earned,  as  they  stood  at  the  time  of 
the  collision ;  that  is,  interest  on  them  from  the  time  of 
the  collision.  The  fourth  and  fifth  exceptions  are  dis- 
allowed. 

Beebe^  Deem  <&  Danohue^  for  the  libellant. 

F.  B.  Sherman^  for  the  respondents. 


MARCH,  1868. 


THE  FBEEYBOAT  D.  S.  GEEGOEY  AND  THE 
STEAMBOAT  GEOEGE  WASHINGTON. 

CoLLisioir  IN   New   Yore  Harbor. — Stbam   Vbsbsls   Crossing. — 
Spxbd. — Keeping    Course. — Passenger. — Sunday    Law. — Dam- 
ages. 
A  steam  ferryboat,  crossmg  the  Hadson  Riyer,  aa  she  approached  her  slip  on  the 
New  York  ride,  saw  a  steamboat  coming  down  the  rirer  about  two  hmidred  yards 
out  from  the  piers,  and  blew  one  whistle  as  a  signal  and  ported  her  wheel, 
and,  as  she  saw  that  the  other  yessel  did  not  change  her  course,  blew  another 
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single  whistle,  and  kept  on  with  unslackened  speed,  till  she  was  struck  on  the 
port  side  by  the  other  steaniboat ; 

The  steamboat,  coming  down  the  riyer  at  the  rate  of  twelve  miles  an  hour,  saw 
the  ferryboat  coming,  and  blew  two  whistles,  and  kept  on  with  unabated  speed 
and  without  any  change  of  course,  although  she  saw  that  the  ferryboat  paid  no 
attention  to  her  signal,  until  just  before  the  collision,  when  her  engine  was 
stopped  ; 

A  passenger  on  the  ferryboat,  on  her  way  to  New  York  to  attend  diyine  seryice 
(the  day  being  Sunday),  was  severely  injured  by  the  collision : 

Seld,  That  both  vessels  were  in  fault 

That,  when  each  vessel  signaled,  it  was  seen  by  her  that  there  was  '*  risk  of  col- 
lision," within  the  meaning  of  the  14th  and  16th  articles  of  the  rules  for 
avoiding  collisions,  contained  in  the  Act  of  April  29th,  1864  (13  U,  8,  Stat,  at 
Larget  60),  and  it  was  the  duty  of  each  of  them  to  have  then  slowed  and  stopped. 

That,  as  the  vessels  were  crossing,  it  was  the  duty  of  the  steamboat,  having  the 
ferryboat  on  her  starboard  hand,  to  keep  out  of  her  way,  according  to  the  14th 
article. 

That  it  was  the  duty  of  the  ferryboat^  under  the  14th  and  18th  articles,  to  have 
kept  her  course,  and  she  was  in  fault  in  porting  her  helm. 

That  the  libellant  could  recover  her  damages  against  both  vessels. 

That  the  libellant  was  not  within  the  provisions  of  the  Sunday  law  of  the  State 
of  New  York  (1  Rev.  Stat.,  part  1,  chap.  20,  title  8,  art  8,  sec.  10). 

That  if  she  had  been,  it  would  be  no  defence  to  her  right  of  recovery. 

That,  on  the  evidence,  the  libellant  was  entitied  to  recover  the  expenses  to  which 
she  had  been  put  in  consequence  of  the  injury.  Including  the  value  of  some  care 
and  service  which  was  gratuitously  bestowed  on  her. 

That  she  was  ahio  entitied  to  recover,  for  the  injury,  the  damages  consequent  on 
her  not  being  able  to  earn  so  much  after  it  as  before,  and  also  compensation  for 
the  pain  and  mental  distress  suffered  by  her,  but  nothing  for  exemplary  or 
punitive  damages. 

Decree  for  libellant  for  $10,000,  one-half  to  be  paid  by  each  vessel.  * 

*  This  decision  was  affirmed  by  the  Circuit  Court,  on  appeal,  in  October, 
1868,  with  such  modification  as  is  shown  by  the  following  decree  made  in  the 
cause  by  the  CSrcuit  Ck>urt:  "This  cause  having  been  heard,  on  the  pleadings 
and  proofs,  on  the  appeals  of  the  New  Jersey  Railroad  and  Transportation  Com- 
pany, the  ddmants  and  owners  of  ^the  steam  ferryboat  D.  8.  Gregory,  and  of 
William  Meyers,  Egbert  Meyers,  Jacob  Meyers,  and  Michael  Sherman,  claimants 
«nd  owners  of  the  steamboat  George  Washington,  from  the  decree  of  the  District 
Court  of  the  United  States  for  the  Southern  District  of  New  York,  made  on  the 
18th  day  of  March,  1868,  and  having  been  argued  by  the  advocates  for  the  re- 
spective parties,  and  due  deliberation  having  been  had  thereon ;  it  is  now  ordered, 
adjudged,  and  decreed,  that  the  said  decree  of  the  said  District  Court  be,  and  the 
same  is  hereby  affirmed ;  and  it  is  further  ordered,  adjudged,  and  decreed,  that 
the  libellant  Ann  Cavan  recover  from  the  steam  ferryboat  D.  S.  Gregory,  her  en- 
gines, tackle,  4ko.,  or  her  said  claimants,  and  the  steamboat  George  Washington, 
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On  the  morning  of  Sunday,  the  16th  of  September^ 
1866,  the  steam  ferryboat  D.  8.  Gregory,  a  vessel  belong- 
ing to  the  New  Jersey  Bailroad  and  Transportation  Com- 
pany, and  plying  regalarly  across  the  Hudson  Biver,  as  a 
ferryboat,  from  a  slip  at  the  foot  of  Montgomery  street, 
in  Jersey  City,  in  the  State  of  New  Jersey,  to  a  slip  at 
the  foot  of  Desbrosses  street,  in  the  city  of  New  York, 
left  her  slip  on  the  New  Jersey  side,  about  twenty  min- 


her  eng:i]ie«,  tackle,  Ac,  or  her  eaid  claimants,  the  sum  of  ten  thousand  dollars 
the  amount  of  the  damages  decreed  to  her  by  the  decree  of  the  said  District  Court, 
together  with  three  hundred  and  ninety-eight  dollars  and  six  cents,  her  costs,  as 
taxed  in  eald  District  Court,  in  all  amounting  to  the  sum  of  ten  thousand  three 
hundred  and  ninety-eight  dollars  and  six  cents,  adjudged  to  the  said  j^bellant  by 
said  decree  of  said  District  Court ;  and  it  is  further  ordered,  adjudged,  and  de- 
creed, that  the  said  libellant  recover  of  said  steam  ferryboat  D.  S.  Gregory,  her 
engines,  tackle,  <fcc.,  or  of  her  said  claimants,  and  of  the  steamboat  George  Wash- 
ington, her  engines,  tackle,  Ac,  or  her  said  claimants,  interest  on  the  amount  of 
said  damages  and  costs,  so  adjudged  by  said  decree  of  said  District  Courts  from 
March  18th,  1868,  the  date  of  said  decree  in  the  said  District  Court,  to  the  date 
of  the  entry  of  this  decree,  amounting  to  the  sum  of  three  hundred  and  ninety- 
eight  dollars  aod  sixty  cents,  together  with  the  costs  on  the  appeal  to  this  Court, 
taxed  at  two  hundred  and  forty -one  dollars  and  thirty  cents,  for  all  of  which  said 
damages,  costs  and  interest  adjudged  to  said  libellant,  amounting,  in  the  aggre- 
gate, to  the  sum  of  eleyen  thousand  and  thirty-seven  dollars  and  ninety-six  cents, 
it  is  hereby  adjudged  and  decreed,  that  the  respective  claimants  of  each  veesel 
shall  be  held  and  are  responsible  to  said  libellant ;  and  it  is  further  ordered,  ad- 
judged, and  decreed,  that,  as  between  the  claimants  of  the  respective  vessels,  the 
said  amount  of  damages,  interest  and  costs,  and  accruing  interest  and  charges,  be 
equally  apportioned  and  paid  between  and  by  the  said  steam  ferryboat  D.  S. 
Gregory,  her  en^nes,  tackle,  <fec.,  or  her  said  claimants,  and  the  said  steamboat 
George  Washington,  or  her  said  claimants ;  and  it  is  further  ordered,  adjudged, 
and  decreed,  that,  on  the  payment  by  the  claimants  of  either  vessel  of  one-half  of 
the  said  amount  of  damages,  costs  and  interest,  with  accruing  interest  and  charges 
thereon,  the  proceedings  of  the  libellant  be  stayed  as  to  such  vessel  and  her 
claimants,  for  the  collection  of  the  residue,  until  the  return  by  the  marshal  of  an 
execution  unsatisfied  against  the  claimants  of  the  other  vessel,  for  the  other  half 
part  of  said  amount,  or  until  it  shall  otherwise  appear  that  the  said  libellant  is 
unable  to  enforce  or  collect  the  other  half  part  of  said  amount  of  damages,  costs 
and  interest,  with  accruing  interest  and  charges,  against  the  daimanta  of  the 
other  vessel,  by  process  from  this  Court;  and  any  of  the  parties  are  to  be  at 
liberty  to  apply  to  this  Court,  if  occasion  Aall  require,  touching  the  enforcement 
of  the  decree." 
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utes  past  10  o'clock  A.  M.,  with  the  libellant,  Ann  Oavan, 
on  board,  as  a  passenger,  bound  for  her  slip  on  the  !N'ew 
York  side.  The  libellant  was  on  her  way  to  New  York  to 
attend  chnrch.  She  took  her  seat  on  the  right-hand  side 
of  the  ladies'  cabin,  in  the  forward  part  of  the  same, 
toward  the  end  nearest  to  New  York,  the  ladies'  cabin 
being  on  the  port  side  of  the  boat,  and  the  libellant's 
face  being  to  the  northward,  and  her  right  side  to  the 
eastward.  Her  back  was  thas  toward  the  solid  partition 
which  separated  the  ladies'  cabin  from  the  portion  of  the 
boat  occapied  by  wheeled  vehicles.  When  the  D.  S. 
Gregory  had  reached  a  point  within  about  two  hundred 
yards  of  the  entrance  to  her  slip  on  the  New  York  side, 
and  was  off  pier  39,  which  forms  the  lower  side  of  the 
slip,  a  collision  occurred  between  her  and  the  steamboat 
George  Washington.  The  stem  of  the  George  Washing- 
ton struck  the  port  side  of  the  D.  S.  Gregory  about  ten 
feet  from  what  was  then  the  easterly  end  of  the  ladies' 
cabin,  and  nearly  opposite  where  the  libellant  sat,  with 
such  force  as  to  go  entirely  through  the  width  of  the 
cabin,  up  to  and  through  the  partition  before  mentioned, 
and  nearly  up  to  the  body  of  the  vessel  below,  the  cabin 
being  built  up  upon  the  guard.  The  libellant  was  driven 
by  the  blow  through  the  partition  and  thrown  upon  the 
deck,  and  buried  imder  the  wreck  of  crushed  timbers  and 
planks.  She  was  very  much  bruised  and  cut,  her  right 
leg  was  broken  in  three  several  places,  and  her  left  leg 
was  broken  in  one  place.  The  libel  alleged  that  the  col- 
lision was  caused  by  negligence  and  want  of  skill  on  the 
part  of  each  vessel,  and  by  their  joint  negligence  and 
fault,  and  averred  that  each  was  in  fault  in  not  stopping 
and  backing  in  season,  after  it  became  apparent  that  there 
was  risk  of  collision  from  continuing  on  their  respective 
courses,  or  in  not  keeping  a  good  lookout,  or  other  fault 
or  mismanagement,  and  claimed  damages  from  both  ves- 
sels, or  from  either,  to  the  amount  of  910,000. 

The  answer  of  the  D.  S.  Gregory  was,  in  substance, 
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that,  after  she  left  her  slip  at  Jersey  City,  she  proceeded 
in  a  northeasterly  direction,  on  her  accustomed  roate, 
toward  her  New  York  slip ;  that,  while  on  her  passage, 
her  pilot  discovered  the  George  Washington  approach- 
ing and  coming  down  the  river  in  a  southerly  course,  the 
George  Washington  then  being  about  six  hundred  yards 
oflf ;  that,  when  the  D.  S.  Gregory  was  about  five  hundred 
yards  off  from  the  George  Washington,  and  about  the 
same  distance  from  the  New  York  slip,  the  pilot  of  the 
D.  S.  Gregory  gave,  as  a  signal,  one  short  distinct  blast  of 
the  steam  whistle,  indicating  his  intention  to  port  his 
helm  and  pass  to  the  right  of  the  George  Washington  ; 
that,  at  the  same  time  he  gave  the  signal,  he  ported  his 
helm,  with  the  expectation  that  the  George  Washington 
would  port  her  helm  and  pass  to  the  right  of  the  D.  S. 
Gregory,  in  accordance  with  the  signal  long  established 
by  the  laws  of  navigation ;  that  said  signal  was  loud  and 
distinct,  sufficient  to  be  heard  on  board  of  the  George 
Washington,  but  the  pilot  of  the  George  Washington 
entirely  disregarded  said  signal,  and  continued  his  course 
in  the  same  direction  and  at  the  same  rate  of  speed, 
which  was  about  twelve  miles  an  hour ;  that  thereafter, 
and  when  the  George  Washington  had  approached  to 
within  about  three  hundred  yards  of  the  D.  S.  Gregory,, 
said  signal  of  one  short  distinct  blast  of  the  steam  whis- 
tle was  again  given,  and  again  disregarded  by  the  George 
Washington ;  that  thereupon  the  D.  S.  Gregory  stopped 
her  engine,  her  speed  being  then  about  seven  miles  an 
hour ;  that  the  George  Washington,  in  total  disregard  of 
the  signals  so  given  by  the  D.  S.  Gregory,  continued  her 
course  without  the  slightest  perceptible  deviation,  ap- 
proaching the  D.  S.  Gregory,  the  latter  having,  by  means 
of  porting  her  helm,  changed  her  course  more  eastward- 
ly;  that  the  George  Washington  did  not  change  her 
course  at  all,  and  did  not  stop  her  engine  or  moderate 
her  speed  until  within  fifteen  or  twenty  yards  of  the  D^ 
S.  Gregory,  and  then,  with  her  speed  but  little,  if  any,. 
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diminished,  ran  yiolently  into  the  D.  S.  Gregory,  at  right 
angles. 

The  Oeorge  Washington  was  an  excursion  boat,  and 
was,  at  the  time  of  the  collision,  bound  from  the  dock  at 
the  foot  of  Christopher  street,  New  York,  to  the  dock  at 
the  foot  of  Barclay  street,  New  York,  and  thence  on  an 
excursion  down  the  bay.  The  answer  of  the  George 
Washington  averred  that  she  was  going  down  in  the 
usual  track ;  that  the  D.  S.  Gregory  would,  in  the  usual 
course  of  things,  have  passed  under  her  stem,  but  that, 
in  consequence  of  the  incompetence  and  want  of  skill  of 
those  on  the  D.  S.  Gregory,  they  approached  the  George 
Washington,  and  the  latter  blew  two  blasts,  which  indi- 
cated that  she  was  going  ahead  of  the  D.  S.  Gregory  ; 
and  that,  finding  that  no  attention  was  paid  to  such  no- 
tice, and  that  the  D.  S.  Gregory  was  attempting  to  pass 
ahead  of  the  George  Washington,  the  latter  stopped  and 
backed,  but  the  collision  could  not  be  avoided. 

For  libellant,  C  Tan  Sawtvoord  and  T.  M.  Adams. 

For  the  D.  8.  Gregory,  S.  Webster  and  J.  C.  Jackson. 

For  the  George  Washington,  JBee&6,  Dea/n  <b  Domhue. 

BiiATGHFOBD,  J.  This  Collision  occurred  in  open  day, 
and  in  clear  weather,  and  when  there  was  nothing  to  in- 
terfere with  the  power  of  vision  or  the  capacity  of  ma- 
nceuvring  on  the  part  of  either  boat.  The  first  fault  was 
on  the  part  of  the  George  Washington.  The  testimony 
is,  that,  after  she  had  left  the  dock  at  Christopher  street, 
which  was  at  pier  50,  and  was  on  her  way  down,  at  a 
speed  of  about  twelve  miles  an  hour,  and  at  a  distance 
out  from  the  ends  of  the  piers  of  about  two  hundred 
yards,  and  had  reached  a  point  about  off  the  foot  of 
Spring  and  Canal  streets,  between  piers  42  and  43,  she 
blew  a  signal  of  two  blasts  of  her  steam  whistle.    This 
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signal  was  intended  to  indicate  to  some  other  and  ap- 
proaching vessel  that  the  Oeorge  Washington  designed 
and  intended  to  pass  to  her  othi  left,  and  that  such  ap- 
proaching vessel  must  pass  to  her  own  left.  The  ap- 
proaching vessel  was  the  D.  8.  Gregory.  She  was  at  no 
great  distance.  Her  place  of  destination,  the  slip  at  the 
foot  of  Desbrosses  street,  between  piers  39  and  40,  was 
well  known  to  the  George  Washington.  The  George 
Washington  was  above  the  entrance  to  such  slip,  and 
was  on  a  conrse  that  would  necessarily  cross  the  course 
of  the  D.  S.  Gregory,  and  the  D.  8.  Gregory  was  below 
the  entrance  to  such  slip,  and  was  on  a  course  that  would 
necessarily  cross  the  course  of  the  George  Washington, 
because  the  D.  8.  Gregory  was  proceeding  from  a  start- 
ing point  west  of  the  course  of  the  George  Washington, 
to  a  point  of  destination  east  of  such  course.  The  sig- 
nal by  the  George  Washington  was  given  because  she 
saw  that  the  courses  of  the  two  vessels  were  crossing, 
and  because  she  saw  there  was  risk  of  collision.  She 
could  have  had  no  other  object  in  giving  the  signal.  The 
signal  was  made  in  view  of  the  crossing  course  of  the 
approaching  ferryboat,  and  was  intended  for  her,  and 
was  made  in  contemplation  of  risk  of  collision.  It  was 
an  utterance  by  the  George  Washington  as  to  the  ma- 
noBUvre  she  intended  to  adopt  in  reference  to  the  D.  S. 
Gregory.  This  is  shown  by  the  answer  of  the  George 
Washington.  The  answer  avers,  that  the  D.  8.  Gregory 
approached  the  George  Washington,  and  that  the  latter 
blew  two  blasts  (meaning  one  signal  consisting  of  two 
blasts),  which  indicated  that  she  was  going  ahead  of  the 
D.  8.  Gregory  (that  is,  that  she  was  going  to  her  own 
left,  and  was  going  to  leave  the  D.  8.  Gregory  on  the 
starboard  side  of  the  George  Washington).  It  is  quite 
certain,  on  the  evidence,  that  this  signal  was  given  by  the 
George  Washington  before  any  signal  was  given  by  the 
D.  8.  Gregory.  To  this  signal  by  the  George  Washing- 
ton there  was  no  response  by  the  D.  8.  Gregory.    The 
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answer  of  the  George  Washington  avers,  that  the  D.  8. 
Gregory  paid  no  attention  to  the  signal ;  and  such  is  the 
evidence.  It  does  not  seem  to  have  been  heard  on  board 
of  the  D.  8.  Gregory.  If  it  was  heard,  it  was  not  re- 
sponded to  by  the  D.  S.  Gregory,  nor  was  any  manoeuvre 
made  by  the  D.  8.  Gregory,  which  indicated  any  assent 
by  her  that  the  George  Washington  should  go  ahead  of 
her  or  to  the  left.  Yet  the  George  Washington  kept  on, 
with  undiminished  speed  and  without  any  divergence 
from  her  course,  until  she  discovered  that  a  collision 
must  ensue,  and  then  she  stopped  her  engine,  and  re- 
versed it.  In  this  course  of  action,  the  George  Washing- 
ton violated  the  plain  statutory  rules  of  navigation. 
She  had  the  D.  8.  Gregory  on  her  own  starboard  side, 
and  was,  therefore,  bound,  by  Article  14  of  the  Act  of 
April  29th,  1864  (13  TI.  S.  Stat,  at  Large,  60),  to  keep  out 
of  her  way,  there  being  risk  of  collision  from  their  cross- 
ing courses.  The  George  Washington  manifested  her 
idea  that  there  was  risk  of  collision,  by  giving  the  signal 
she  did.  The  D.  8.  Gregory  was  approaching  on  the 
starboard  side  of  the  George  Washington.  Under  these 
circumstances,  the  George  Washington  had  no  right  to 
keep  on  at  such  a  rate  of  speed  as  twelve  miles  an  hour 
toward  the  entrance  to  the  slip  of  the  ferryboat.  It  was 
her  duty  to  keep  out  of  the  way  of  the  ferryboat.  In- 
stead of  that,  she  ran  directly,  with  undiminished  speed, 
into  her  way.  8he  had  no  right  to  dictate,  by  signal,  to 
the  ferryboat,  what  course  the  ferryboat  should  pursue, 
much  less  had  she  a  right,  when  she  found  that  her  signal 
was  not  resiK)nded  to  and  not  heeded,  to  persist  in  main- 
taining her  course  and  her  speed.  When  she  gave  her 
signal,  indicating,  in  her  judgment,  risk  of  collision,  she 
ought  to  have  slackened  her  speed,  or,  if  necessary, 
stopped  her  engine  and  reversed  it.  Article  16  of  the 
Act  before  mentioned  is  imperative,  that  every  steam 
vessel,  when  approaching  another  vessel  so  as  to  involve 
risk  of  collision,  shall  slacken  her  si>eed,  or,  if  necessary, 
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stop  and  reverse.  The  expression,  ^^risk  of  collision," 
as  used  in  the  14th  and  16th  articles  of  the  Act,  has  a 
different  meaning  from  the  expression,  ^'immediate  dan- 
ger," used  in  the  19th  article.  "Eisk  of  collision" 
means  chance,  peril,  hazard,  or  danger  of  collision 
merely,  and  not  immediate  danger.  In  view  of  the  fact 
that  the  George  Washington  herself  apprehended  peril 
of  collision,  as  manifested  by  her  signal  that  she  was 
going  to  adopt  a  certain  course  to  avoid  such  peril,  she 
cannot  now  be  heard  to  say  that  there  was  not,  at  the 
time  she  gave  the  signal,  any  risk  of  collision.  It  was 
her  duty  at  that  time  to  have  slackened  her  speed,  so  as 
to  have  been  controllable.  If  she  had  done  so,  she  would 
have  been  able  to  fulfill  her  duty  of  keeping  out  of  the 
way  of  the  ferryboat.  Her  failure  to  do  so  makes  her 
responsible  for  the  collision. 

As  to  the  D.  S.  Gregory,  she  knew  that  it  was  the 
duty  of  the  George  Washington  to  keep  out  of  her  way, 
and  that  it  was  her  own  corresponding  duty  to  keep  her 
own  course,  and  thus  permit  the  George  Washington  to 
keep  out  of  her  way.  Instead  of  keeping  her  course, 
she  changed  it.  Her  answer  sets  forth  fully  the  faults  of 
her  navigation,  and  they  are  fully  proved.  The  courses 
of  the  two  vessels  were  crossing,  and  the  ferryboat  had 
the  George  Washington  on  her  own  port  side.  It  was, 
therefore,  by  Articles  14  and  18  of  the  Act,  the  duty  of 
the  ferryboat  to  keep  her  course,  if  there  was  risk  of  col- 
lision. That  there  was  risk  or  peril  of  collision  appre- 
hended by  the  ferryboat  is  shown  by  the  fact  that,  sim- 
ultaneously with  the  change  of  course,  she  gave  a  signal 
to  the  George  Washington  consisting  of  one  blast  of  her 
steam  whistle.  The  answer  of  the  ferryboat  states,  that 
this  signal  indicated  her  intention  to  port  her  helm  and 
pass  to  the  right  of  the  George  Washington,  and  that,  at 
the  same  time  she  gave  the  signal,  she  ported  her  helm, 
with  the  expectation  that  the  George  Washington  would 
port  her  helm  and  pass  to  the  right  of  the  ferryboat ; 
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that  this  signal  was  given  when  the  George  Washington 
was  about  &ve  hundred  yards  distant;  that  the  signal 
was  unheeded  by  the  George  Washington,  which  con- 
tinued her  course  in  the  same  direction  and  at  the  same 
speed  of  twelve  miles  an  hour ;  that,  when  the  George 
WashiDgton  had  approached  to  within  about  three  hun- 
dred yards  of  the  ferryboat,  the  latter  gave  another  sig- 
nal, consisting  of  one  blast  of  her  steam  whistle ;  and 
that  this  second  signal  was  also  unheeded  by  the  George 
Washington.  These  averments  of  the  answer  are  sus- 
tained by  the  proof,  and  are  sufficient,  of  themselves,  to 
convict  the  ferryboat  of  faulty  negligence.  Her  answer 
states,  that  the  effect  of  porting  her  helm  was  to  change 
her  course  more  eastwardly.  This  was  the  fact.  It 
brought  her  course  more  toward  a  right  angle  to  the 
course  on  which  the  George  Washington  was  running. 
This  change  of  course  by  the  ferryboat  was  a  violation 
of  her  duty,  It  contributed  to  the  collision,  and  makes 
her  responsible  for  the  collision.  It  was  not  a  change  of 
course  caused  by  any  danger  of  navigation,  or  by  any 
other  special  circumstance,  and  it  was  not  a  manoeuvre 
caused  by  the  pressure  of  immediate  danger,  so  as  to  be 
within  the  exceptions  contained  in  Article  19  of  the  Act. 
This  change  of  course  was  persisted  in  by  the  ferryboat, 
notwithstanding  she  perceived  that  her  new  course  was 
every  instant  involving  greater  peril  of  collision,  and 
although  the  George  Washington  paid  no  heed  to  her 
signals,  and  did  not  respond  to  them,  but  kept  her 
course.  And,  even  if  it  should  be  admitted,  that  the 
ferryboat  adopted  her  new  course  at  such  a  distance  from 
the  George  Washington  as  to  make  it  a  course  which  she 
was  entitled  to  keep,  under  Article  18,  as  against  the  duty 
of  the  George  Washington,  under  Article  14,  to  keep  out 
of  her  way  as  well  after  such  change  of  course  as  before, 
still  it  was  the  duty  of  the  ferryboat,  under  Article  16^ 
to  have  slackened  her  speed,  and  stopped  her  engine, 
and  reversed  it.    She  did  not  do  so.    She  gave  her  sig- 
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nal,  ported  her  helm,  received  no  response  to  her  signal, 
kept  on  at  her  speed,  gave  another  signal,  received  no  re-, 
sponse  to  it,  still  kept  on,  and  then  rang  the  jingle  bell 
to  put  on  all  the  steam  that  could  be  got,  which  was  done, 
and  the  crash  came.  Greater  and  more  culpable  reck- 
lessness in  navigation  cannot  well  be  conceived.  At  the 
time  she  whistled,  because  there  was  risk  of  collision,  it 
was  her  duty,  because  there  was  such  risk,  to  have 
slowed,  if  not  to  have  stopped  her  engine  and  reversed 
it.  When  she  whistled  a  second  time,  if  not  before,  it 
was  her  duty  to  have  stopped  her  engine  and  reversed  it. 
And  she  was  conscious  that  this  was  her  duty,  for  her 
answer  avers,  that,  when  she  found  that  her  second  signal 
was  disregarded  by  the  Oeorge  Washington,  the  engine 
of  the  ferryboat  was  stopped.  This  is  utterly  untrue. 
Ifot  a  single  witness  asserts  it.  On  the  contrary,  the 
testimony  is  clear,  that  the  speed  of  the  ferryboat  was 
not  slackened.  Her  engineer  says  that  the  jingle  bell  to 
go  ahead  fast  was  rung  and  obeyed  just  after  the  first 
signal  was  given  by  the  whistle  of  the  ferryboat.  Her 
full  speed  was  kept  up  to  the  moment  of  collision.  If 
she  had  slowed,  as^  was  her  duty,  when  she  first  whistled, 
she  would  have  been  under  control,  and  could  have  ma- 
noeuvred to  avoid  a  collision,  notwithstanding  the  course 
taken  by  the  Oeorge  Washington.  And  this  is  equally 
true  in  regard  to  the  Oeorge  Washington.  If  she  had 
slowed,  as  was  her  duty,  when  she  whistled,  she  would 
have  been  under  control,  and  could  have  manoeuvred  to 
avoid  a  collision,  notwithstanding  the  change  of  course 
by  the  ferryboat,  and  notwithstanding  the  ferryboat's 
failure  to  diminish  her  speed. 

It  is  very  plain,  on  the  evidence,  that  each  boat  was 
attempting  to  head  off  the  other.  Neither  would  give 
way  to  the  other.  Whether  each  failed  to  hear  the  sig- 
nal or  signals  given  by  the  other  or  not,  each  saw  plainly 
what  the  other  was  attempting  to  do,  and  each  blindly 
and  recklessly  rushed  into  the  impending  peril.    Each 
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violated  two  of  the  clearly  prescribed  rules  of  navigation 
in  regard  to  steam  vessels,  and  each  must  bear  the  con- 
sequences of  its  acts.  These  views  would  equally  apply 
if  either  or  each  vessel  were  prosecuting  the  other  for 
damages  caused  by  the  collision.  As  respects  the  libel- 
lant,  the  obligation  of  the  ferryboat  to  her,  growing  out 
of  the  contract  for  carriage,  to  be  guilty  of  no  negli- 
gence from  which  she  could  suffer,  was  more  immediate 
than  the  obligation  of  the  Oeorge  Washington  toward 
the  libellant.  But  the  facts  of  the  case  are  such  as  to 
make  both  vessels  responsible  to  the  libellant  for  the 
damages  she  suffered  by  this  collision,  which  was  caused 
by  the  contributing,  concurrent,  and  co-operating  negli- 
gence of  both.  She  has  a  right  to  join  both  of  them  in 
one  suit  in  the  admiralty,  and  have  a  decree  therein 
against  each  or  either,  for  her  damages  (The  Steamer 
New  Philadelphia,  1  Black,  62,  76 ;  Gordon  v.  The  Mary 
J.  Vaughan  and  The  Telegraph,  U.  S.  Dist.  Court,  8.  D. 
N.  T.  Atigust,  1866 ;  Oolegrove  v.  The  New  York  and 
New  Haven  E.  E.  Oo.  and  The  New  York  and  Harlem 
E.  E.  Co.,  20  2^.  T.  B.  492). 

The  answer  of  the  George  Washington  sets  up,  as  a 
defence  against  the  libellant' s  right  to  recover,  that,  at 
the  time  of  the  collision,  she  was  traveling  in  this  State 
on  Sunday,  in  violation  of  a  law  of  the  State.  The  libel 
avers,  that  the  libellant  took  passage  on  the  ferryboat  for 
the  purpose  of  attending  divine  service  at  her  usual 
place  of  worship  in  the  city  of  New  York.  The  testi- 
mony establishes  this  fact,  and  also  that  the  place  of 
worship  was  within  twenty  miles  of  her  residence,  from 
which  she  departed.  The  statute  of  New  York  which 
forbids  traveling  on  Sunday  (1  B.  8.,  part  1,  chap.  20, 
title  8^  art.  8,  sec.  70),  excepts  the  case  of  a  person  going 
to  or  returning  from  a  church  or  place  of  worship  within 
a  distance  of  twenty  miles.  But,  even  if  it  were  shown 
that  the  libellant  was  at  the  time  violating  the  statute  in 
question,  that  would  be  no  objection  to  her  right  to  re- 
cover in  this  suit.    The  State  alone  can  take  cognizance 
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of  her  violation  of  the  law,  and  punish  her  for  it.  This 
€oart  cannot  punish  her  by  withholding  from  her  her 
right  to  damages  for  this  collision  (The  Philadelphia, 
Wilmington,  and  Baltimore  B.  E.  Go.  v.  The  Philadel- 
phia and  Havre  de  Grace  Steam  Towboat  Co.,  23  Haw. 
209).  If  such  an  objection  could  be  set  up  in  any  case, 
it  could  scarcely  be  the  policy  of  the  law  to,  permit  it  to 
be  taken  on  behalf  of  a  vessel  which  was  at  the  time 
running  as  an  excursion  boat  on  Sunday,  and  assisting 
in  the  violation  of  the  very  statute  invoked. 

It  only  remains  to  fix  the  amount  of  damages  which 
the  libellant  is  entitled  to  recover.  She  was  confined  to 
her  bed  for  nearly  three  months,  and  suffered  very  great 
pain  during  all  that  time.  She  is,  and,  on  the  evidence, 
always  will  be,  unable  to  work  for  her  support  as  she  did 
before.  One  of  her  legs  is  shorter  than  the  other,  and 
the  medical  testimony  is,  that  she  will  never  entirely  re- 
cover from  the  effects  of  the  accident.  It  is  shown  that 
she  herself  paid  out,  for  nursing  and  care  of  herself,  the 
sum  of  $100.  She  was  a  domestic  at  service  in  a  family 
as  a  nurse  of  children.  The  bill  of  the  surgeon  who 
attended  her  amounted  to  $613.  His  services  were  skill- 
ful, and  are  shown  to  have  been  worth  fully  that  sum 
and  more.  Besides  the  nursing  and  care  so  paid  for,  she 
received  much  that  was  gratuitously  bestowed,  and  was 
necessary  to  her 'comfort,  and  contributed  greatly  to 
ameliorate  her  condition.  The  value  of  this  she  is  enti- 
tled to  recover,  as  it  was  bestowed  upon  her  because  of 
her  humble  condition  and  her  pecuniary  need.  I  think 
an  allowance  for  medical  attendance  and  care  and  nursing, 
of  $1,000  in  all,  is  not  an  exaggerated  amount.  This 
sum  represents  actual  outlay. 

Then,  as  to  what  she  has  lost  by  the  accident.  She 
was  receiving,  at  the  time,  $12  a  month  and  her  board,  as 
wages.  She  was  a  competent  and  faithful  person,  and 
capable  of  continuing  to  earn  that  amount.  She  can  no 
longer  earn  it,  and  the  evidence  is  satisfactory  that,  but 
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for  a  charitable  feeling  on  the  part  of  kindly  disposed 
friends,  she  could  earn  nothing  steadily,  regularly,  and 
certainly.  This,  then,  is  a  loss  to  her  of  $144  a  year,  and 
of  her  board,  which  it  is  reasonable  to  put  at  96  a  week, 
or  9312  a  year,  making  a  total  loss  of  9456  a  year.  The 
libellant  was,  at  the  time  of  the  accident,  about  40  years 
of  age.  The  sum  required,  according  to  the  Northamp- 
ton tables,  to  produce,  at  that  age,  an  annuity  for  life,  of 
9466,  is  94,881.48.  This  sum,  added  to  the  91,000  before 
mentioned,  makes  95,881.48. 

Thus  much  the  libellant  is  entitled  to  recover,  as  if 
she  were  a  portion  of  the  cargo  of  the  ferryboat,  which 
its  owner  is  entitled  to  have  restored,  repaired,  and  re- 
placed in  the  condition  in  which  it  was  at  the  time  of  the 
collision.  The  aggregate  sum  named  includes  nothing 
for  any  attendance  which  it  seems  probable,  from  the 
evidence,  she  will  require  because  of  her  disabled  condi- 
tion, and  nothing  for  the  physical  pain  and  suffering 
which  she  has  undergone,  and  which  the  medical  testi- 
mony shows  she  must  continue  to  suffer  while  she  lives, 
and  nothing  for  the  distress  of  mind  she  has  suffered,  in- 
separable from  the  crushing  of  all  hopes  for  the  future 
in  one  dependent  on  the  labor  of  her  hands  for  her  daily 
bread.  Such  physical  pain  and  such  mental  distress  are 
a  legitimate  ground  for  damages  in  a  case  of  this  kind, 
and  are  to  be  compensated  by  a  pecuniary  reward  (Ban- 
som  V.  The  Kew  York  and  Brie  E.  E.  Co.,  15  N.  Y.  B. 
415 ;  Curtis  v.  The  Eochester  and  Syracuse  E.  E.  Co.,  18 
N.  Y.  B.  534^.  I  think  an  allowance,  on  this  ground,  suf- 
ficient to  bring  up  the  entire  sum  to  the  amount  claimed 
in  the  libel,  910,000,  is  proper.  The  claim  made  by  the 
libellant  is  a  moderate  one,  and  has  been  urged  in  no 
spirit  of  exaggeration.  The  injury  to  her  was  caused  by 
the  grossest  negligence,  particularly  on  the  part  of  the 
ferryboat,  because  the  slightest  negligence  on  the  part  of 
the  ferryboat  was  gross  and  culpable,  in  view  of  the  ob- 
ligation to  the  libellant  as  a  passenger ;  and  I  am  satis- 
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fled  that  a  jury,  if  the  pleadings  were  in  a  shape  to  admit 
of  it,  would  award  more  than  the  sum  of  $10,000. 

I  allow  nothing  for  exemplary,  punitive,  or  Yindictive 
damages.  The  case  is  not  one  of  malicious  or  wilful  in- 
jury, although  one  of  reckless  negligence,  and  is  not  a 
proper  case  for  exemplary  damages. 

Let  a  decree  be  entered  against  both  vessels  for 
$10,000,  with  costs. 


MARCH,  1868. 


OHAELES  SAGOKY  vs.  J.  PEITZ  WISSMAN,  AD- 
MINISTEATOE,  &0.,  OF  FEBDEEIOK  WISS- 
MAN,  DECEASED. 

FoRBiGN  Consul. — Jurisdiction  of  State  Court. — Bill  and  Cross 
Bill. — Strict  Foreclosure. — Effect  of  Beflting  to  a  Bad  Plea. 

Where  a  suit  at  oommon  law  was  brongbt  against  the  defendant,  a  foreign  oonsnl, 
the  declaration  beiog  in  debt,  on  a  bond  for  ^40,000  ezecnted  by  the  defendant 
to  the  plaintiff,  September  80tb,  1861 ;  and  the  defendant's  plea  set  np  that  the 
bond  was  secnred  by  a  mortgage  on  lands  in  Virginia,  conditioned  that,  if  the 
bond  were  not  paid,  the  plaintiff  might  enter  Into  the  lands  and  sell  them,  and 
retain  his  debt  out  of  the  proceeds,  and  thi|t,  on  the  6th  of  April,  1868,  after  the 
debt  became  dne,  the  plaintiff  did  enter  on  the  lands,  they  exceeding  in  yalne  the 
amoont  of  the  debt,  to  sell  and  dispose  of  them,  and  that  he  might  have  sold  and 
disposed  of  them,  and  pidd  his  debt,  but,  instead  of  so  doing,  he  had  remained 
in  possession,  whereby  the  debt  was  paid  and  satisfied ;  and  the  plaintiff  replied 
to  the  plea,  setting  np  that  the  defendant^  on  the  4th  of  July,  1866,  filed  a  bill  in 
Chancery  in  a  State  Court  in  Virginia  against  the  Buckingham  Gold  Company, 
alle^ng  that  he,  as  owner  of  the  lands  subject  to  the  mortgage,  had  contracted 
to  sell  the  lands  to  them,  and  they  had  taken  possession,  but  had  not  paid  the 
price,  and  praying  a  sale  of  the  lands  by  decree  of  the  court,  and  afterward 
filed  a  supplemental  bill  against  the  plaintiff,  praying  that  he  might  be  made  a 
party,  and  that  afterward,  in  June,  1867,  after  default  in  the  payment  of  the 
mortgage,  the  plaintiff  filed  a  bill,  in  the  nature  of  a  crosa-bill  in  chancery,  in  the 
same  court,  against  the  defendant  and  others,  for  the  purpose  of  selling  the 
premises  to  pay  the  debt^  and  the  defendant  appeared  and  answered  the  bill,  and 
afterward  the  bills  eame  on  to  be  heard  together,  and  the  court  made  a  decree  of 
sale,  under  which  the  lands  were  sold  to  the  plaintiff,  leaving  a  deficiency  of 


SOUTHERN  DISTRICT  OF  NEW  YORK.  241 

Sagory  v,  Wissman. 


$1 8,899,  and  that  the  plaiDtiff*8  entry  into  the  land  was  under  that  sale,  aod 
not  otherwise ;  and  the  defendant  rejoioed,  (1.)  That  the  court  in  Virginia  had 
no  jurisdiction  of  the  cause,  inasmuch  as  the  defendant  was  a  foreign  consul ; 
and,  (2.)  That  the  plaintiff's  bill  in  that  court  was  not  a  cross-bill;  and  the  plaint- 
iff demurred  to  the  rqoinder : 

HM,  That  the  courts  of  a  State  haye  no  jurisdiction  of  suits  against  foreign  con- 
suls, but  have  jurisdiction  of  suits  brought  by  them. 

That  the  court  of  Virginia  had  jurisdiction  of  the  suit  brought  by  the  defendant ; 
but  that  the  suit  brought  there  by  the  plaintiff  was  not  a  part  of  the  defendant's 
suit,  but  was  an  original  suit,-  and,  therefore,  not  within  the  jurisdiction  of  that 
court 

That  the  first  rejoinder  was,  therefore,  good. 

That  the  second  rejoinder  was  bad,  it  averring  that  the  bill  of  the  plaintiff  was  not 
a  cross-bill,  whereas  the  replication  averred  that  the  bill  was  in  the  nature  of  a 
cross-bill. 

That  a  strict  foreclosure  of  a  mortgage  is  a  payment  of  the  debt,  but  the  entry 
alleged  in  the  defendant's  plea  was  not  a  strict  foreclosure,  but  an  entry  to  sell 
and  pay  the  plaintiff's  debt;  and  such  an  entry  was  no  defence  to  the  bond 

That  the  defendant's  plea  was,  therefore,  bad ;  and  that,  although  the  plaintiff  had 
replied  to  it,  the  defect  was  not  cured  thereby,  and  the  plaintiff  was,  therefore, 
entitled  to  judgment. 

This  case  came  up  on  a  demnrrer  by  the  plaintiff  to 
each  one  of  t^o  several  rejoinders  by  the  defendant  to 
a  replication  by  the  plaintiff  to  a  plea  by  the  defendant 
to  the  first  count  of  the  plaintiff's  declaration.  The 
suit  was  brought  against  Frederick  Wissman  in  his  life- 
time, and  the  pleadings  were  framed  prior  to  his  death. 

The  declaration  was  in  debt,  for  $40,000.  The  first 
count  set  forth,  that  the  defendant  was  the  consul  of  the 
free  city  of  Frankfort-on-the-Main,  for  New  York,  and  it 
was  founded  on  a  bond  executed  by  the  defendant  to  the 
plaintiff,  September  30th,  1851,  for  $40,000. 

The  plea  set  forth,  that  the  bond  sued  on  was 
secured  by  a  mortgage  of  even  date,  executed  by  the 
defendant  to  the  plaintiff,  upon  certain  lands  in  Buck- 
ingham County,  in  the  State  of  Virginia,  conditioned 
that,  if  the  debt  were  not  paid  when  due,  the  plaintiff 
might  enter  into  and  take  possession  of  the  lands,  and 
sell  them,  and  retain  his  debt  out  of  the  avails,  with 
costs  and  expenses,  paying  the  overplus,  if  any,  to  the 
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defendant;  that,  on  the  6th  of  April,  1858,  after  the 
debt  became  due,  the  jilaintiff  entered  into  and  took  pos- 
session, in  his  own  right,  of  the  lands,  they  exceeding  in 
value  the  amount  of  the  debt,  to  sell  and  dispose  of  the 
same,  and  which  he  might  have  sold  and  disposed  of,  and, 
out  of  the  avails,  have  paid  the  debt  and  the  costs  and 
expenses,  but  that,  instead  of  doing  so,  he  had  ever  since 
remained,  and  still  remained,  in  possession  thereof,  and 
claimed  to  be  the  absolute  owner  thereof,  and  as  such  had 
ever  since  received,  and  still  did  receive,  the  rents  and 
profits  thereof,  whereby  the  debt  was  paid  and  satisfied. 
The  plea  concluded  with  a  verification. 

The  replication,  after  craving  oyer  of  the  mortgage 
mentioned  in  the  plea,  set  forth,  that  the  defendant, 
on  the  4th  of  July,  1855,  filed  a  bill  in  Chancery,  in 
the  Circuit  Court  of  the  county  of  Buckingham,  in  the 
State  of  Virginia,  sitting  as  a  Court  of  Chancery,  a 
court  of  general  jurisdiction,  against  the  Buckingham 
Gold  Company,  a  corporation,  alleging  that  the  de- 
fendant, as  owner  of  the  lands  subject  to  the  mortgage, 
had  contracted  with  said  Company  for  the  sale  of  the 
lands  to  them,  and  that  the  Company  had  gone  into 
possession  of  the  lands,  but  had  made  default  in  paying 
for  them,  and  praying  that  the  lands  might  be  sold  under 
the  decree  of  said  court;  that  afterward,  and  on  the 
18th  of  September,  1856,  the  defendant  filed  in  the  same 
coiu*t  a  supplemental  bill  against  the  plaintifi*,  i^etting 
forth  the  said  mortgage,  and  that  the  whole  of  its  prin- 
cipal and  a  large  amount  of  interest  on  it  were  due,  and 
praying  that  the  plaintifT  might  be  made  a  party  to  said 
suit ;  that  the  plaintiff  filed  his  answer  to  said  original 
and  supplemental  bills,  and  afterward  and  on  the  3d  of 
June,  1857,  after  default  in  the  payment  of  the  mortgage, 
filed  a  bill  in  chancery  in  the  nature  of  a  cross-bill,  in 
said  court,  against  the  defendant  and  others,  for  the 
purpose  of  selling  the  mortgaged  premises,  unless  the  de- 
fendant should  redeem  them,  and  of  applying  the  pro- 


SOUTHERN  DISTRICT  OF  NEW  YORK.  243 

Sagory  v.  WisBman. 

ceeds  toward  the  debt  due  to  him  by  the  defendaDt ; 
that  the  defendant  appeared  and  answered  the  bill,  and 
admitted  its  allegations ;  that,  on  the  16th  of  Septem- 
ber, 1857,  the  original  and  supplemental  bills  of  the  de- 
fendant, and  the  cross-bill  of  the  plaintifip,  came  on  to  be 
heard  together  by  the  court,  and  it  was  decreed,  that,  un- 
less the  defendant  should  pay  to  the  plaintiff,  within 
sixty  days  from  that  date,  $24,800,  with  interest  at  the 
rate  of  six  per  cent,  per  annum  on  $20,000,  part  thereof, 
from  September  30th,  1856,  till  paid,  the  defendant  should 
be  foreclosed  from  redeeming,  and  the  premises  should 
be  sold  at  auction,  and  the  plaintiff  might  become  the 
purchaser;  that,  on  the  24th  of  December,  1857,  the 
premises  were  duly  sold  at  auction,  under  the  mortgage 
and  the  decree,  for  $9,100,  to  the  plaintiff,  leaving  a  defi- 
ciency due  to  the  plaintiff,  on  the  mortgage,  of  $18,399.75, 
with  interest  from  December  24th,  1857 ;  that  the  prem- 
ises were  duly  conveyed  to  the  plaintiff  under  the  de- 
cree ;  and  that  the  plaintiff  entered  into  possession  of 
the  premises  by  virtue  of  said  sale,  and  not  otherwise. 
The  replication  concluded  with  a  verification. 

The  first  rejoinder  set  forth,  that,  before,  and  at  the 
time  of,  the  commencement  of  the  suits  by  and  against 
the  defendant,  mentioned  in  the  replication,  and  before 
and  at  the  time  of  the  commencement  of  the  suit  against 
him  in  which  the  decree  was  rendered,  and  at  the  time 
the  decree  was  rendered,  the  court  in  Virginia  was  a 
State  Court,  and  the  defendant  was  consul,  in  New  York, 
of  the  free  city  of  Frankfort-on-the-Main,  duly  ac- 
credited, and  the  State  Court  had  no  jurisdiction  of  the 
cause,  but  such  jurisdiction  belonged  exclusively  to 
courts  established  under  the  Constitution  and  laws  of 
the  United  States.  This  first  rejoinder  concluded  with  a 
verification. 

To  this  first  rejoinder  the  plaintiff  demurred,  setting 
forth,  in  his  demurrer,  various  causes  of  demiurer.  Only 
one  of  them  was  presented  for  consideration  on  the  ar- 
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goment,  namely,  whether,  as  the  defendant  was  a  foreign 
consul,  the  State  Ooort  of  Virginia  had  jurisdiction  of 
the  snits  mentioned  in  the  rejoinder.  The  ground  taken 
by  the  plaintiff  was,  that,  as  the  defendant  brought  a  suit 
in  the  State  Oourt,  and  made  the  plaintiff  a  party  to  it, 
as  the  holder  of  the  mortgage  on  the  premises  in  ques- 
tion, and  as  the  plaintiff  then  filed  a  bill  in  the  same 
court,  in  the  nature  of  a  cross-bill,  against  the  defendant 
and  others,  for  the  purpose  of  selling  the  premises,  and 
of  applying  the  proceeds  towards  .the  satisfaction  of  the 
debt,  and  as  the  suits  brought  by  both  parties  were 
heard  together,  and  the  decree  that  was  made  was  made 
in  both  of  the  suits,  the  State  Oourt  had  jurisdiction  to 
make  the  decree ;  that  the  privilege  of  a  consul  to  be 
exempt  from  the  exercise  of  jurisdiction  over  him  by  a 
State  Oourt,  extended  only  to  an  adverse  suit  against  him, 
and  did  not  extend  to  a  suit  instituted  by  himself ;  that 
the  suit  brought  by  the  plaintiff  was  not  an  original 
suit;  and  that  the  jurisdiction  acquired  by  the  State 
Oourt  over  the  parties,  by  the  institution  of  the  suit 
brought  by  the  defendant,  covered  the  cross  litigation  in- 
stituted by  the  plaintiff,  although,  if  the  bill  filed  by 
the  plaintiff  had  been  an  original  bill,  the  court  would 
have  had  no  jurisdiction  of  it,  as  against  the  defendant. 

W.  M.  JEvartSj  for  the  plaintiff. 

S*  P.  Nash,  for  the  defendant. 

Blatghford,  J.  It  is  unquestionable  that,  under 
section  nine  of  the  Judiciary  Act  of  September  24th, 
1789  {1  U.  S,  Stat,  at  Large,  76),  the  courts  of  the 
States  have  no  jurisdiction  of  a  suit  against  a  foreign 
consul  (Davis  v.  Packard,  7  Peters,  276).  There  is  no 
objection,  however,  to  the  bringing  of  a  suit  by  a 
consul  in  a  State  Court.  Although,  by  the  Oonsti- 
tution  {Art.  3,  sec.  2),  the  judicial  power  of  the  United 
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States  extends  to  all  cases  affecting  consuls,  yet  Oon- 
^ess  has  not  seen  proper  to  make  the  jurisdiction 
of  suits  brought  by  consuls  exclusive  in  the  courts 
of  the  United  States.  The  State  Court  of  Virginia  had, 
therefore,  undoubted  jurisdiction  of  the  suit  brought  by 
the  defendant.  But  it  had  no  jurisdiction  of  the  suit 
brought  by  the  plaintiff,  if  that  suit  was  an  original  suit. 
The  plaintiff  claims  that  that  suit  was  not  an  original 
suit,  but  was  a  cross-suit,  and  was  a  part  of  the  suit 
brought  by  the  defendant,  and  that,  therefore,  the  court 
had  jurisdiction  to  make  the  decree  in  it. 

I  think  that  it  appears,  by  the  replication,  that  the 
suit  brought  by  the  plaintiff,  in  the  State  Court,  was  an 
original  suit.  The  replication  does  not  state  that  the 
bill  filed  by  the  plaintiff  was  a  cross-bill,  but  states  that 
it  was  a  bill  in  the  nature  of  a  cross-bill.  The  replica- 
tion does  not  show  why  the  plaintiff  was  made  a  party 
to  the  suit  brought  by  the  defendant,  or  what  relief,  if 
any,  was  prayed,  iu  that  suit,  against  the  plaintiff.  It 
merely  states,  that  a  supplemental  bill  was  filed  by  the 
defendant,  setting  forth  the  execution  and  delivery  of 
the  mortgage,  and  that  the  whole  of  the  principal  and  a 
large  amount  of  interest  was  due  thereon,  and  praying 
that  the  plaintiff  might  be  made  a  party  to  the  suit.  It 
is  apparent,  that,  on  a  bill  of  this  character,  no  decree 
could  have  been  made  against  the  defendant,  foreclosing 
his  equity  of  redemption  in  the  mortgaged  premises. 
The  bill  filed  by  the  plaintiff  is  stated,  in  the  replication, 
to  have  been  filed  for  the  purpose  of  selling  the  mort- 
gaged premises,  in  case  they  were  not  redeemed  by  the 
defendant,  and  of  applying  the  proceeds  toward  the 
debt  due  to  the  plaintiff.  The  prayer  of  the  original 
bill  filed  by  the  defendant  is  stated,  in  the  replication,  to 
have  been  merely  that  the  premises  should  be  sold. 
That  the  bill  filed  by  the  plaintiff  was  a  bill  to  foreclose 
the  equity  of  redemption  of  the  defendant  in  the  mort- 
gaged premises,  is  shown  by  the  averment,  in  the  replica- 
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tion,  that  the  decree  made  by  the  court  was,  that,  unless 
the  defendant  should,  by  a  certain  day,  pay  to  the  plaintiff 
a  sum  certain,  the  defendant  should  be  barred  from  all 
equity  of  redemption  in  the  mortgaged  premises,  and 
they  should  be  sold  at  auction.  It  is  quite  clear,  I  think, 
that  the  bill  filed  by  the  plaintiff  was  not  a  cross-bill, 
but  was  an  original  bill  for  relief  (Story^s  Eq.  PI.  §  400, 
note  4).  Therefore,  if  the  defendant  was,  at  the  time,  a 
foreign  consul,  the  court  had  no  jurisdiction  of  the  suit, 
andno  jurisdiction  to  make  the  decree  in  question,  so 
far  as  that  decree  barred  the  defendant's  equity  of  re- 
demption. As  the  replication  states  the  decree,  it  barred 
such  equity,  unless  the  defendant  should  pay  to  the 
plaintiff  a  certain  sum  by  a  certain  day,  and,  when  such 
equity  should  be  barred,  then  the  premises  should  be 
sold.  It  is  under  a  deed  made  to  the  plaintiff  on  a  pur- 
chase made  by  him  of  the  premises,  on  a  sale  made  of 
them  under  those  circumstances,  that,  as  the  replication 
avers,  he  entered  into  the  premises. 

The  demurrer  to  the  first  rejoinder  is,  therefore,  over- 
ruled. 

The  second  rejoinder  is  one  which  sets  forth  that  the 
bill  filed  by  the  plaintiff  in  the  State  Court  was  not  a 
cross-bill.    This  rejoinder  concludes  to  the  country. 

To  this  second  rejoinder  the  plaintiff  demurs,  and  as- 
signs, as  one  cause  of  demurrer,  that  the  rejoinder  ought 
not  to  have  concluded  to  the  country,  and  does  not  put  in 
issue  any  matter  of  fact  alleged  in  the  replication.  This  is 
true.  The  replication  avers  that  the  bill  filed  by  the 
plaintiff  was  in  the  nature  of  a  cross-bill.  The  rejoinder 
avers  that  it  was  not  a  cross-bill. 

The  demurrer  to  the  second  rejoinder  is,  therefore, 
allowed. 

The  plaintiff  insists,  however,  that,  although  both  of 
the  rejoinders  may  be  good,  the  plea  in  question  is  bad ; 
and  that,  as  the  defendant  committed  the  first  fault,  by 
pleading  the  plea  out  of  which  the  rejoinders  grew,» 
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judgment  must  be  rendered  against  the  defendant  on 
both  of  the  demurrers,  I  think  it  very  clear  that  the 
plea  is  bad.  It  avers  that  the  mortgage  contained  a 
condition  that,  if  the  debt  were  not  paid,  the  plaintiff 
might  enter  into  the  lands  and  sell  them,  and  pay  his 
debt  out  of  the  proceeds ;  that,  after  the  debt  became 
due,  he  entered  into  and  took  possession,  in  his  own 
right,  of  the  lands,  they  exceeding  in  value  the  amount 
of  the  debt,  to  sell  and  dispose  of  the  same^  but  that, 
instead  of  doing  so,  he  had  continued  in  possession, 
claiming  to  be  the  absolute  owner,  and  receiving  the 
rents  ;  and  that  thereby  the  debt  is  paid.  A  foreclosure 
of  a  mortgage  on  land,  without  a  sale  of  the  land,  that 
is,  what  is  called  a  strict  foreclosure,  is  an  extinguish- 
ment of  the  debt,  provided  the  premises  are  of  sufficient 
value  to  pay  the  debt.  But  this  doctrine  only  applies  to 
a  case  of  strict  foreclosure.  It  does  not  apply  to  a  case 
where  the  mortgagee,  instead  of  entering  into  posses- 
sion of  the  premises  by  way  of  strict  foreclosure,  either 
on  a  decree  of  strict  foreclosure,  or  by  virtue  of  a  power 
in  the  mortgage  to  that  effect,  enters  for  the  purpose  of 
sale.  On  a  strict  foreclosure,  the  mortgagee  must  credit 
the  value  of  the  premises  on  the  debt,  if  they  are  of  no 
greater  value  than  the  amount  of  the  debt,  but,  if  they 
are  of  greater  value  than  the  amount  of  the  debt,  the 
mortgagee  is  under  no  obligation  to  refund  the  overplus 
to  the  mortgagor.  On  a  sale  under  a  decree  of  fore- 
closure and  sale,  the  debt  is  extinguished  only  up  to  the 
amount  produced  by  the  sale,  and  the  balance  may  be 
recovered  on  the  bond,  the  surplus,  if  any  there  be,  on 
the  sale,  belonging  to  the  mortgagor.  These  principles 
are  fully  settled  in  Spencer  v.  Harford  (4  Wendell^  381), 
and  Morgan  v.  Plumb  (9  Wendell^  287).  Although  the 
plea  in  this  case  avers  t^hat  the  value  of  the  premises 
was  greater  than  the  amount  of  the  debt,  yet  it  does 
not  show  that  the  mortgagee  took  possession  of  the 
premises  by  way  of  strict  foreclosure,  either  under  a 
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decree  or  under  the  mortgage.  It  sets  up  no  decree  of 
any  kind,  but  merely  an  entry  by  the  plaintiff  under  the 
mortgage.  It  av^ers^that  the  power  in  the  mortgage  was, 
that  the  plaintiff  might,  on  default  in  the  payment  of 
the  debt,  enter  into  and  take  possession  of  the  lands, 
and  sell  them,  and  retain  the  debt  out  of  the  avails, 
paying  the  overplus,  if  any,  to  the  defendant ;  and  that, 
after  the  debt  became  due,  the  plaintiff  entered  into  and 
took  possession,  in  his  own  right,  of  the  lands,  to  sell 
them,  and  that  he  might  have  sold  them,  and  have  paid 
the  debt  from  the  proceeds,  because  the  lands  exceeded  in 
value  the  amount  of  the  debt,  but  that,  instead  of  sell- 
ing them,  he  has  .remained  in  possession,  claiming  to  be 
the  owner  of  them,  and  receiving  the  rents  and  profits. 
The  plea  sets  up  nothing  which  shows  that  the  de- 
fendant's equity  of  redemption  in  the  lands  is  in  any 
way  barred,  or  foreclosed,  or  affected.  He  could,  for 
aught  that  is  shown  by  the  plea,  file  a  bill  to  redeem  the 
mortgage.  If  the  plaintiff  should,  in  defence,  set  up 
the  facts  which  are  averred  in  this  plea,  those  facts 
would  be  no  defence  to  the  bill.  They  are,  therefore, 
no  defence  to  this  suit.  The  plaintiff*  has  a  right,  not- 
withstanding the  facts  set  up  in  the  plea,  and  although 
he  may  have  entered  into  and  retained  possession  of  the 
lands,  under  the  circumstances  and  for  the  purpose  set 
forth  in  the  plea,  to  pursue  any  concurrent  remedy 
which  he  has,  to  recover  the  debt  from  the  defendant, 
subject,  of  course,  to  the  right  of  the  defendant  to 
redeem  the  mortgage,  and  to  compel  the  plaintiff  to  sell 
the  lands  and  apply  the  proceeds  on  the  debt.  The 
defendant  has  no  right  to  complain.  He  could  have 
paid  his  debt.  He  gave  to  the  plaintiff  the  right  to 
enter  for  security,  subject  to  the  obligation  to  sell.  He 
can  enforce  that  obligation. .  But  he  cannot  claim,  as  he 
does  in  this  plea,  that  such  entry  paid  the  debt,  because 
the  lands  were  of  more  value  than  the  debt.  The  plea 
is,  therefore,  bad  in  substance,   and,  it  being  so,  the 
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plaintiif  did  not  cure  the  defect  by  replying  to  the  plea, 
and  there  must  be  judgment  for  the  plaintiff  (Wyman 
V.  Mitchell,  1  Cowen,  316,  322 ;  Griswold  v.  The  National 
Insurance  Co.,  3  CotveUj  96,  119). 


MARCH,  1868. 

1,209  QUAETEE  CASKS  AND  1,235  OCTAVES  OF 
SHEEEY  WINE,  OF  VAEIOUS  MAEKS- 

Undervaluation. — Burden  of   Proof. — Evidence. — Appbaisbmbnt. 

Under  the  Act  of  March  8d,  1868  (12  U,  8.  Stat,  at  Large,  787),  the  invoice  of 
goods  imported,  which  are  procured  otherwise  than  by  purchase,  must  state 
their  actual  marlcet  value  at  the  time  and  place,  when  and  where,  they  are  pro- 
cured or  manu&ctured. 

Actual  market  value  is  the  price  at  which  the  owner  or  the  manufacturer  of  goods 
holds  them  for  sale,  in  the  ordinary  course  of  trade. 

Where,  in  an  action  to  forfeit,  for  undervaluation,  certain  importations  of  sherry 
wine,  from  Cadiz,  which  had  been  invoiced  at  $16  a  quarter  cask  of  40  gallons, 
it  appeared  that  agents  in  New  York  received,  and  sent  to  the  manufacturers  at 
Cadiz,  orders  for  the  wines,  and  delivered  them  on  the  wharf  in  New  York,  free 
of  duty,  at  $1.10  a  gallon,  effecting  insurance  on  them  in  New  York  at  the  higher 
value : 

Held,  That  if  the  jury  were  satisfied  that  this  course  of  business  was  adopted  for 
the  purpose  of  concealing  the  real  prices  of  the  wines  at  Cadiz,  they  would  be 
authorized  to  find  that  the  sales  upon  such  orders  were  sales  at  Cadiz  prices, 
and  that  such  sales  might  be  considered  in  determining  what  was  the  actual 
market  value  at  Cadiz,  and  the  jury  might  consider  the  rate  of  insurance  in  de- 
termining that  question ;  but  if  they  found  that  this  course  of  business  was  not 
adopted  for  that  purpose,  then  such  sales  were  not  to  be  considered,  because 
they  would  then  be  sales  at  New  York  prices,  and,  in  the  latter  case,  the  rate  of 
insurance  was  immaterial. 

That,  if  the  jury  found  that  the  invoice  value  was  below  the  market  value  at 
Cadiz,  they  must  then  consider  whether  that  undervaluation  was  either  made 
"with  intent  to  defraud  the  revenue,"  as  is  said  in  the  Act  of  May  28th,  1880  (4 
U.  8,  Slot,  at  Large,  409),  or  made  "  knowingly."  as  is  said  in  the  Act  of 
March  8d,  1863  (12  Id  787). 

That  there  is  no  real  difference  in  meaning  between  these  two  expressions. 

That  evidence  given  to  show  the  value  of  certain  wine,  previously  sent  to  this 
country  by  the  same  manufacturers,  and  not  under  seizure  in  this  case,  was 
only  to  be  considered  in  determining  the  question  of  intent. 
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That  evidenoe  as  to  the  cost  of  mannfactiiriiig  a  part  of  the  wines,  caUed  Biuf^dj 
Port,  might  be  considered  by  the  Jury  in  determiniog  its  market  yalue  in  Cadiz, 
no  ^Tidenoe  of  sales  in  Cadiz  of  wines  of  a  similar  quality  haying  been  given  ; 
but  that  similsr  eyidence  as  to  the  cost  of  mannfactare  of  the  sherries,  was  not 
to  be  considered  on  the  question  of  the  market  yalue  of  the  sherries. 

That  the  jury  must  be  satisfied,  before  they  could  forfeit  the  wioes,  that  there  was 
a  guilty  knowledge,  on  the  part  of  the  manufacturers,  that  the  wines  were  under- 
yalued ;  and  that  "guilty  knowledge"  means  no  more  than  " knowledge." 

That  the  record  of  the  appraisement  and  reappraisement  of  these  wines  at  the 
custom  house  in  New  York,  previous  to  their  seizure,  was  to  be  taken  into  con- 
sideration on  the  question  of  the  market  yalue  of  the  wines  at  Cadiz,  but  was 
not  the  highest  evidence  on  that  question. 

Where  letters  purporting  to  contain  propositions  for  the  purchase  of  wines,  were 
received  by  the  manufacturers  abroad,  and  in  reply  they  named  their  prices  for 
wines  for  export  for  cash : 

Held,  That  if  tbe  manufacturers  believed  that  the  letters  contained  regular  mer- 
cantile propositions,  and  answered  the  letters  and  gave  the  prices  on  that  supposi- 
tion, the  jury  might  infer  that  they  would  have  sold  the  same  wines  to  any  body 
at  the  same  prices^  and  that  there  was  a  market  value  thus  made  and  fixed  by 
them;  that  it  was  a  question  for  the  jury  whether  the  manufacturers  believed 
that  the  letters  contained  real  proposals  or  not;  and  that,  if  they  did  so  believe, 
it  made  no  difference  whether  the  proposals  in  the  letters  were  in  fact  real  or 
not. 

The  appraisement  and  reappraisement  of  goods  imported  is  not  conclusiye  as  to 
their  market  value,  upon  either  the  Government  or  the  claimants. 

The  policy  of  the  law  allows  the  seizure,  under  certain  circumstances,  of  the  books 
and  papers  of  parties  suspected  of  being  concerned  in  frauds  upon  the  revenue, 
and  also  sanctions  the  employment  of  informers,  and  gives  them  a  share  of  the 
proceeds  of  property  seized,  and  that  policy  should  not  be  inveighed  against, 
to  influence  the  minds  of  the  jury. 

Where  probable  cause  is  shown  for  the  forfeiture  of  imported  goods,  the  burden  of 
proof  is  upon  the  claimants  to  show  their  innocence. 


This  was  an  action  to  forfeit  the  wines  above  named 
for  undervaluation.  The  wines  were  imported  into  New 
York  from  Oadiz,  in  Spain,  where  they  were  manufac- 
tured by  the  firm  of  Lacave  &  Behecopar,  and  were 
called  Crown  sherry,  except  a  small  portion  of  Burgundy 
Port  in  one  invoice.  There  were  several  invoices  of  the 
wines,  by  diflFerent  vessels,  and  the  value  stated  in  the 
several  invoices  was  $16  a  quarter  cask  (except  two  casks 
marked  P  &  A,  invoiced  at  $30  and  $22),  being  the  same 
value  which  had  been  stated  in  a  series  of  previous  in- 
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voices.  The  invoices  were  all  swom  to  by  one  of  the 
firm  of  Lacave  &  Bchecopar.  As  they  were  presented, 
they  were  passed  through  the  custom  house,  but  finally, 
in  consequence  of  information  brought  to  the  authori- 
ties, the  appraisers  advanced  the  price  of  one  invoice  $4 
a  quarter  cask,  for  the  purpose  of  securing  a  reappraise- 
ment.  On  the  reappraisement,  the  wine  was  again  valued 
at  the  invoice  value.  INTotwithstanding  this,  the  Govern- 
ment seized  the  wines,  and  the  information  in  this  case 
was  filed  to  forfeit  them. 

The  Government  claimed,  and  gave  evidence  tending 
to  sustain  its  claims,  that  the  wines  were  sold  by  Lacave 
&  Echecopar  at  a  higher  rate  than  the  invoice  value , 
that  the  system  of  selling  them  which  was  adopted,  was 
a  plan  to  cover  up  the  real  value  of  the  wine ;  that  they 
were  insured  at  much  higher  rates  in  New  York ;  and 
that  certain  previous  transactions  with  Simon  De  Yisser, 
Lenau  &  Co.,  and  one  Barnard  of  Boston,  showed  higher 
prices  paid  for  similar  wines.  They  furnished  evidence, 
also,  of  experts,  who  gave  a  higher  value  to  the  wine. 

The  claimants  gave  evidence  to  show,  that  their  agents 
in  New  York,  George  Miln,  and  Galway  &  Casado,  made 
all  the  sales  of  the  wine  in  New  York,  and  guaranteed 
the  sales  ;  and  they  claimed  that  those  sales,  which  were 
made  at  $1.10  a  gallon,  deliverable  in  New  York,  duty 
paid,  were  not  evidence  of  the  market  value  of  the 
wines  in  Cadiz.  They  claimed,  also,  that  the  reap- 
praisement was  conclusive  upon  the  question  of  value ; 
that  the  claimants  and  another  firm,  that  of  Bensusan 
&  Co.,  had  offered  to  sell  this  wine  at  the  same  rate, 
in  Cadiz,  on  orders  sent  them  by  letters  from  one 
Samuel  D.  Jones,  which,  as  it  appeared,  were  actually 
written  and  sent  by  Farwell,  an  officer  of  the  customs, 
and  a  witness  in  the  case  for  the  Government;  that 
the  wines  which  were  claimed  to  have  been  sold  at  higher 
values  were  wines  of  a  different  quality  from  this  Crown 
sherry ;  and  that  this  was  a  wine  manufactured  exclu- 
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sively  by  Lacave  &  Echecopar,  and  sent  by  them  entirely 
to  the  United  States.  They  gave,  also,  evidence  of  the 
cost  of  manufacture  of  a  small  quantity  of  the  wine 
called  Burgundy  Port,  as  to  which  no  sales  were  proved. 

The  case  occupied  twenty-two  days  in  the  trial  before 
the  jury. 

At  the  close  of  the  evidence,  the  counsel  for  the  Gov- 
ernment requested  the  court  to  charge  the  jiuy  as  follows : 

1st.  That,  upon  the  evidence  given  by  the  claimants, 
the  probable  cause  of  condemnation  had  not  been  re- 
lieved, and  the  jury  must  find  a  verdict  for  the  United 
States. 

2d.  That  the  sales  upon  orders,  at  $1.10,  deliverable 
upon  the  wharf  in  New  York,  were  sales  at  Cadiz  prices. 

3d.  That  the  sales  upon  orders,  at  $1.10,  deliverable 
on  the  wharf  in  New  York,  are  evidence  from  which  the 
Jury  might  find  the  actual  market  price  in  Cadiz,  by  de- 
ducting therefrom  freight,  insurance,  duties,  and  other 
custom-house  charges,  and  the  expense  of  bringing  the 
wine  to  the  place  of  delivery. 

4th.  That  if  the  jury  should  find,  upon  all  the  evidence, 
that  the  course  of  business  adopted  by  the  claimants,  of 
selling  their  wines  at  the  price  of  $1.10,  deliverable  on  the 
wharf  in  New  York,  was  a  mode  of  business  adopted  for 
the  purpose  of  concealing  the  real  prices  of  the  wines  at 
Cadiz,  the  jury  must  then  find  that  sales  upon  such  orders 
were  sales  at  Cadiz  prices,  to  be  ascertained  by  deduct- 
ing from  said  price  of  $1.10  the  expenses  of  freight,  in- 
surance, duties,  and  other  charges  upon  the  same,  from 
the  time  of  shipping  them  at  Cadiz  to  their  delivery  in 
New  York. 

5th.  That  the  sales  of  wine  at  $1.10,  deliverable  on 
the  wharf  in  New  York,  were,  upon  the  evidence,  not 
sales  by  George  Miln,  as  a  commission  merchant,  nor  by 
Lacave  &  Echecopar,  as  New  York  importers  or  mer- 
chants, but  were  direct  sales  by  them  as  foreign  manu- 
facturers. 
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6th*  That  if  the  wines  under  seiznre  were  entered  by 
means  of  invoices  not  truly  expressing  the  actual  market 
value  of  the  wines  at  the  time  when,  and  in  the  country 
where,  they  were  manufactured,  with  the  knowledge  on 
the  part  of  the  consignor  or  of  the  consignee  that  thQ 
invoices  did  not  contain  such  actual  market  value,  the 
goods  were  forfeited, and  the  jury  must  find  for  the  United 
States. 

7th.  That  if  the  jury  should  find, upon  all  the  evidence, 
that  the  invoices  did  not  contain  such  actual  market 
value  as  aforesaid,  and  were  made  up  by  Lacave  &  Ech- 
ecopar  with  intent  to  evade  the  payment  of  any  part  of 
the  duties  by  law  chargeable  thereon,  the  goods  were 
forfeited,  and  the  jury  must  find  for  the  United  States. 

8th.  That  the  market  value  to  which  the  manufacturer 
of  wine  is  required  to  conform  the  valuation  of  his 
invoice,  is  of  wine  of  the  same  grade  and  quality,  as  a 
general  article  of  production  and  commerce  in  Spain, 
and  that  a  manufacturer  cannot  escape  the  obligation  ta 
conform  his  invoice  to  that  general  market  value,  by  the 
pretence  or  the  fact  that  he  does  not  o£fer  his  particular 
brand  of  wine  in  the  market  of  Spain,  but  sends  it  in 
exportation;  but,  in  such  case,  the  valuation  in  the 
invoice  should  be  conformed  to  the  market  value  in 
Spain  of  the  same  grade  or  quality  of  wine. 

9th.  That,  upon  the  evidence,  the  sales  of  seventeen 
quarters  and  thirty  octaves  of  wine  to  M.  Lenau  &  Go., 
and  the  three  sales  of  wine  to  Simon  De  Visser,  were  ac- 
tual sales  in  Oadiz  by  Lacave  &;  Echecopar,  at  the  several 
prices  paid  therefor  by  the  purchasers. 

The  counsel  for  the  claimants  requested  the  court  to 
charge  the  jury  as  follows  : 

1st.  There  are  two  questions  of  fact  to  be  considered : 
1.  Were  these  wines  undervalued  by  Lacave  &  Eche- 
copar ?  2.  Had  they  a  guilty  knowledge  that  they  were 
undervalued?  Before  these  goods  can  be  condemned, 
both  of  these  questions  must  be  answered  in  the  afiirm* 
ative.    There  must  be*a  guilty  undervaluation. 
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2d.  The  presuinption  is  that  the  ofllcers  of  the  Gov- 
ernment have  done  their  duty,  and  that  these  merchants 
have  acted  with  truth  and  honesty.  These  presumptions 
are  to  be  displaced  by  the  evidence,  if  at  alL 

3d.  The  law  requires  the  actual  market  value  in  Oadiz 
to  be  stated  in  the  invoice,  and  the  jury  must  disregard 
all  evidence  of  sales  and  prices  and  profits  here,  or  else- 
where, except  in  Spain. 

4th.  The  law  requires  certain  evidence  of  market 
value  to  be  furnished  by  Lacave  &  Echecopar :  1.  Their 
own  written  statement  of  the  market  value,  on  the  in- 
voice, which,  until  disproved,  is  to  be  taken  to  be  true. 
2.  The  official  certificate  of  the  American  consul  at  Oadiz, 
which,  until  disproved,  is  to  be  taken  to  be  true.  3.  These 
are,  in  contemplation  of  law,  of  a  very  solemn  and  im- 
portant character,  being  required  by  law  to  be  made  at 
the  time  of  shipment  and  at  the  place  where  the  value  is 
to  be  ascertained,  and  the  consul  is  to  be  presumed  to 
have  performed  his  duty  as  to  investigating  and  certifying 
as  to  the  value  of  the  wines,  the  character  of  Lacave  & 
Echecopar,  and  the  correctness  of  their  statement  on  the 
invoices. 

5th.  The  appraisers,  having  found  the  invoice  value 
of  these  sherries  correct,  the  fact  is  conclusive,  and  the 
jiu'y  must  return  a  verdict  for  the  claimants. 

6th.  If  the  court  shall  decline  so  to  charge,  then  the 
court  is  requested  to  charge,  that  the  certificate  of  the 
appraisers  here,  on  the  invoices,  that  the  value  is  correct, 
is  to  be  taken  to  be  true  till  it  be'disproved,  and  the  jury 
are  to  presume  that  the  appraisers  made  the  examination 
which  the  law  imposed  upon  them  as  a  duty  under  their 
official  oaths. 

7th.  The  record  of  the  appraisement  and  the  reap- 
praisement  have  been  put  in  evidence,  and  the  appraisers 
themselves,  including  the  merchant  appraiser,  and  some 
of  the  witnesses  examined  before  them,  have  also  been 
put  on  the  stand,  and  their  evidence,  confirming  the  re- 
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suit  of  the  appraisement,  is  evidence  of  the  highest 
character  as  to  the  actual  market  value,  and,  until  dis- 
proved, must  be  taken  to  be  true. 

8th.  The  actual  cost  of  producing  these  wines,  includ- 
ing a  fair  manufacturer's  profit,  is  to  be  considered  as 
evidence  tending  to  show  the  market  value  in  Gadiz.  If 
there  were  no  direct  evidence  as  to  that  market  value, 
then  the  cost  of  production,  with  a  fair  profit,  would  be 
good  evidence  of  market  value ;  and,  if  there  be  any 
doubt  on  the  direct  evidence,  then  the  proof  of  cost,  with 
a  profit,  would  tend  to  remove  that  doubt. 

9th.  The  proof  establishes,  that  the  wine  delivered, 
and  to  be  delivered,  in  the  city  of  New  York,  to  Welling- 
ton &  Cox,  and  others^  upon  orders  communicated  to 
Lacave  &  Bchecopar,  were  so  delivered  and  to  be  deliv- 
ered upon  sales  actually  made  here  by  Miln,  or  by  Galway 
&  Casado,  as  the  factor  or  factors  of  the  said  Lacave  & 
Echecopar,  and  not  upon  sales  thereof  made  in  Oadiz,  by 
reason  whereof  the  prices,  to  be  paid  for  said  sherries  in 
New  York,  cannot  by  the  jury  be  considered,  in  determin- 
ing the  actual  market  value  thereof  in  Spain. 

10th.  It  appears,  from  the  evidence,  that  all  sales  of 
wines  made  in  pursuance  of  the  aforesaid  orders,  were 
so  made  by  Miln  and  by  Galway  &  Oasado,  respectively, 
in  said  city  of  New  York,  as  the  factor  and  factors  of  the 
said  Lacave  &  Echecopar,  and  at  the  risk  of  such  factor 
or  factors,  as  guarantors  of  the  proceeds  of  such  sales, 
and  that  no  titles  to  such  wines  passed  to  the  persons 
giving  such  orders,  until  the  arrival  and  delivery  thereof 
in  New  York  by  the  said  factor  or  factors,  who,  before 
making  such  delivery,  were  entitled  to  exact  from  the 
purchasers  payment  thereof,  according  to  the  terms  and 
conditions  of  sales  ;  by  reason  whereof,  the  prices  to  be 
paid  upon  such  sales  must,  by  the  jury,  be  disregarded, 
in  ascertaining  the  market  value  of  said  wines  in  Oadiz. 
11th.  The  said  Lacave  &  Echecopar  acted  in  the  double 
capacity  of  manufacturers  of  the  said  wines,  and  also  as 
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merchants  and  shippers  for  the  exportation  and  sale 
thereof,  and  were  under  no  obligation  to  sell  any  part  of 
the  same  in  the  market  of  Oadiz,  and  might  lawfully 
there  make  contracts  for  the  sale  and  delivery  of  said 
wines  in  the  city  of  New  York,  at  such  prices,  payable 
in  said  city,  and  for  such  profits,  as  they  could  obtain, 
however  much  these  might  be  beyond  the  actual  market 
value  of  the  said  wines  in  Gadiz ;  and  neither  such  prices 
nor  profits  payable  in  New  York,  can  by  the  jury  be  con- 
sidered, for  the  purpose  of  arriving  at  the  actual  market 
value  of  said  wines  in  Spain. 

12th.  The  revenue  laws  of  the  United  States  do 
not  assume  to  dictate  under  what  conditions  a  foreign 
manufacturer  shall  dispose  of  his  property,  nor  to  what 
countries  it  shall  be  shipped.  It  was  perfectly  proper 
for  the  claimants  in  this  case,  if  they  saw  fit,  to  refuse 
to  sell  their  wines  in  Spain,  but  it  was  nevertheless  their 
duty  to  state,  in  their  invoices,  the  actual  market  value 
thereof  in  Spain,  and  it  is  the  duty  of  the  jury  to  de- 
termine, from  all  the  evidence,  whether  that  invoice  value 
was  correct  and  true. 

13th.  If  the  court  shall  hold,  that  the  communication 
to  Lacave  &  Bchecopar  of  orders  for  wines  given  by  Wel- 
lington &  Oox  and  others,  and  the  assent  thereto  by  the 
former  as  to  prices,  constituted  agreements  in  Cadiz,  be- 
tween them  and  the  persons  giving  such  orders,  for  the 
sale  of  the  wines  mentioned  therein,  then  the  court  is 
requested  to  charge,  that,  inasmuch  as  such  wines  were, 
by  the  terms  of  such  orders  and  agreements,  to  be  deliv- 
ered to  said  persons  in  New  York  at  a  certain  price  per 
gallon,  free  of  all  duties,  charges,  and  risks,  the  sum 
there  to  be  paid,  being  home  and  not  foreign  value,  can- 
not, by  the  jury,  be  regarded,  in  determining  the  actual 
market  value  of  said  wines  in  Gadiz. 

14th.  The  Government  insists,  that  said  orders  for  a 
price  payable  in  New  York,  were  not  in  reality  sales 
here,  but  were,  in  fact,  sales  made  in  Gadiz,  and  at  Gadiz 
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prices,  and  that  such  sales  were,  therefore,  intended  as 
firaads  upon  the  revenue  laws  of  the  United  States,  and 
to  cover  up  and  conceal  the  actual  market  value  of  said 
wines  in  Cadiz.  On  this  point,  the  court  is  requested  to 
instruct  the  jury,  that  fraud  must  be  proven  and  cannot 
be  presumed,  and  that,  from  the  evidence,  it  appears,  that 
all  risks  concerning  the  said  wines,  and  all  expenses  and 
duties  payable  thereon,  from  the  time  the  same  left  Ca- 
diz until  they  were  delivered,  in  New  York,  to  the  per- 
sons giving  said  orders,  were  borne  and  paid,  not  by  the 
said  persons,  but  by  Lacave  &  Echecopar,  who,  in  con- 
sideration thereof,  might  lawfully  charge  and  receive 
such  profits  as  they  could  obtain  beyond  the  actual  mar- 
ket value  of  said  wines  in  Cadiz,  by  reason  whereof  the 
jury  must,  in  determining  the  market  value  thereof  at 
that  place,  entirely  disregard  the  prices  paid  therefor  in 
said  city  of  New  York. 

15th.  If  the  court  shall  decline  to  give  the  instruction 
last  above  prayed,  then  the  court  is  requested  to  charge 
the  jury  that,  before  they  can  find  that  the  sales  or  con- 
tracts of  sale,  under  said  orders,  were  shams  or  covers  for 
the  purpose  of  defrauding  the  revenue,  as  above  sug- 
gested, they  must  be  satisfied,  from  the  evidence,  that 
such  sales  or  contracts  were,  in  fact,  made  upon  the  un- 
derstanding, between  the  said  Lacave  &  Echecopar  and 
the  i>ersons  giving  such  orders,  that  the  wines  so  ordered 
were  to  be  the  property  of,  and  at  the  risk  of,  the  per- 
sons ordering  the  same,  from  the  time  they  were  deliv- 
ered on  board,  in  Cadiz,  until  they  should  arrive  in  the 
city  of  New  York,  and  must  also  be  satisfied,  from  the 
evidence,  that  the  agreements  to  deliver  the  said  wines 
in  New  York  at  $1.10  per  gallon,  free  of  all  duties  and 
charges,  were  shams  and  fraudulent  covers  for  the  un- 
lawful purpose  aforesaid. 

16th.  The  court  is  also  requested  to  charge,  that  the 
jury  cannot,  for  the  purpose  of  determining  whether  the 
said  sales  or  contracts  were  mere  shams  or  covers  for  the 
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fraudulent  purpose  aforesaid,  consider,  as  evidence,  the 
prices  agreed  to  be  paid  for  said  wines  in  the  city  of 
New  York,  such  fact  being,  upon  that  issue,  wholly  im* 
material. 

17th.  It  being  admitted,  by  the  Government  and  the 
claimants,  that  all  the  wines  under  seizure  left  Spain  for 
New  York  the  property  of  Lacave  &  Echecopar,  who  ob- 
tained them  by  manufacture,  the  invoices  accompanying 
the  same  are  required  by  law  to  contain  the  actual  mar- 
ket value  of  the  merchandise  at  the  time  and  place  of 
manufacture. 

18th.  It  is  the  duty  of  the  jury  to  ascertain,  first, 
the  time  and  place  of  manufacture;  next,  the  market 
value  of  the  wines  under  seizure,  as  an  article  of  com- 
merce, at  such  time  and  place ;  and,  then,  whether  the 
prices  stated  in  the  invoices  presented  at  the  custom 
house  conform  to  such  market  value. 

19th.  If  the  jury  find  that  the  prices  stated  in  the 
invoices  do  conform  to  the  market  value  of  the  merchan- 
dise as  an  article  of  commerce,  at  the  time  and  in  the 
country  of  manufacture,  then  it  is  immaterial  what  may 
be  the  ultimate  actual  receipts  of  the  shippers  upon  sales 
of  the  wines  delivered  in  New  York,  free  of  all  costs  and 
charges ;  because,  the  revenue  law  only  contemplates,  in 
respect  to  invoice  value,  transactions  of  purchase  and 
sale  in  the  markets  of  Spain. 

20th.  If  the  jury  find  that  any  of  the  wines  under 
seizure,  or  similar  wines  of  Lacave  &  Echecopar,  were 
not  sold  in  the  markets  of  the  place  of  manufacture,  or 
subjects  of  general  commerce  there,  then  they  are  at  lib- 
erty to  consider  the  valne,  at  the  same  time  and  place, 
of  the  wines  of  other  houses  or  manufacturers,  of  simi- 
lar grade,  quality,  and  character,  in  order  to  ascertain 
the  correctness  of  the  invoices  in  controversy,  and,  if 
there  be  no  such  similar  wines,  then  the  sum  which  it 
cost  Lacave  &  Echecopar  to  produce  the  wines  under 
seizure,  with  a  fair  manufacturer's  profit  added. 
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21st,  If  the  jury  believe,  that  the  parcels  of  wine 
marked  P  &  A  1  and  P  &  A  2,  were  invoiced  at  their  real 
value  in  the  actual  markets  of  the  place,  and  at  the  time, 
of  manufacture,  then  neither  they  nor  the  invoice  con- 
taining them  is  liable  to  condemnation ;  and  the  state- 
ment of  higher  prices  sent  to  Miln  is  of  no  consequence 
in  this  case,  unless  the  jury  shall  believe  that  the  prices 
mentioned  are  not  mere  pro  forma  prices  on  which  to 
effect  sales  in  New  York,  but  the  actual  market  prices  in 
Cadiz. 

22d.  Until  the  jury  find  that  the  wines  under 
seizure  were  invoiced  at  less  than  their  actual  market 
value  at  the  time  and  place  of  their  manufacture,  they 
cannot  take  into  consideration  any  evidence  in  the  case 
respecting,  (1)  the  Mansanilla  octave;  (2)  the  Barnard 
cask  of  sherry  ;  or  (3)  the  De  Visser  transaction. 

23d.  In  respect  to  the  Lenau  transaction,  Boor- 
aem,  who  purchased  the  wine  in  New  York,  having  tes- 
tified that  he  is  perfectly  familiar  with  the  Crown  sherry, 
and  that  the  latter  is  unlike  the  wine  referred  to,  which 
he  purchased  of  Lenau,  it  is  the  duty  ot  the  jury  to  com- 
pare the  evidence  of  Booraem  with  the  testimony  of  Es- 
coura  (whose  attention  was  not  called  to  the  Lenau  wine), 
and  determine  whether  the  two  wines  are  the  same ; 
and,  if  the  jury  find  they  are  not,  or  if  they  find  that 
said  wines  were  sent  to  New  York  on  consignment,  and 
not  upon  a  sale  in  Cadiz  at  the  risk  of  the  buyer,  then 
this  transaction  must  be  entirely  excluded  from  consid- 
eration. 

24th.  If  the  house  of  Lacave  &  Bchecopar  believed 
that  the  letters  purporting  to  be  signed  by  Samuel  D. 
Jones  contained  a  regular  mercantile  proposition  for  a 
purchase  of  their  Crown  sherry  wines,  and  if  the  house  of 
Lacave  &  Bchecopar  answered  this  proposition,  and  fixed 
certain  prices  as  those  for  which  they  would  sell  the  same 
for  export,  then  the  jury  are  at  liberty  to  infer  that  they 
would  have  sold  the  same  wines  to  any  body  at  the  prices 
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named,  and  also  to  infer  that  there  was  a  market  value 
thus  made  and  fixed,  by  the  house  of  Lacave  &  Echeco- 
par  itself,  and  that  such  market  value  was  as  low  as  the 
price  thus  fixed,  after  deducting  therefrom  the  cost  of 
removing  said  wines  from  Gadiz,  and  placing  them  on 
board  vessels  in  that  port,  for  transportation  to  New 
York. 

25th.  The  court  is  also  requested  to  charge,  that  sub- 
atantially  the  same  remarks  and  instructions  as  last 
above  given  are  also  applicable  to  the  letters  to  and  from 
the  house  of  J.  Bensusan  &  Go.,  and  to  the  prices  named 
by  them  for  the  said  wine. 

26th.  The  court  is  also  requested  to  charge  the  jury, 
that  there  is  afOrmative  evidence  in  the  cause,  that  the 
houses  of  Lacave  &  Echecopar  and  of  J.  Bensusan  &  Go., 
when  they  respectively  answered  the  propositions  con- 
tained in  said  letters,  believed  that  the  same  were  real 
proposals  for  the  purchase  of  wines  by  a  person  desirous 
of  buying  the  same  for  exportation  to  Ganada,  and  no 
proof  whatever  to  the  contrary. 

27th.  If  the  houses  of  Lacave  &  Echecopar,  and  of 
J.  Bensusan  &  Go.,  supposed,  in  answering  the  letters 
purporting  to  be  signed  by  Samuel  D.  Jones,  that  they 
were  written  by  a  person  who  wished  to  become  a  cus- 
tomer in  the  ordinary  way  of  trade,  and  if,  in  reply,  they 
named  their  prices  for  cash  for  export  for  considerable 
quantities  of  said  wines,  it  does  not  detract  a  particle 
from  the  value  of  the  evidence,  as  evidence  of  market 
value  in  Gadiz,  that  neither  Jones  nor  Farwell,  in  fact, 
intended  to  buy,  and  that  the  letters  written  in  the  name 
of  said  Jones  were,  in  fact,  written  to  obtain  evidence  to 
be  used  for  the  United  States ;  because,  the  test  to  be 
applied  is  the  state  of  mind  of  Lacave  &  Echecopar,  and 
of  J.  Bensusan^  at  the  times  respectively  when  they 
wrote  the  letters  stating  prices,  in  reply  to  those  pur- 
porting to  come  from  the  said  Jones. 

28th.    Who  and  what  the  witnesses  Henshaw  and 
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Marshall  are,  and  the  general  credit  to  be  given  to  their 
testimony,  on  your  view  of  their  examination  and  cross- 
examination,  is  left  entirely  to  you ;  for,  of  all  this  you 
are  the  exclusive  judges. 

29th:  If  the  jury  shall  find,  under  instructions  from 
the  court .  in  matters  of  law,  or  in  any  other  way,  that 
the  invoice  valuations  of  the  wines  under  seizure  did 
not  conform  to  the  value  of  such  wines  in  the  actual 
markets  of  the  country  of  production,  as  required  by  the 
revenue  laws  of  the  United  States,  still  they  cannot  re- 
turn a  verdict  for  the  Government,  unless  they  shall  also- 
find  that  such  discrepancy  was  not  the  result  of  honest 
error  on  their  part,  in  respect  to  matters  of  law  or  fact, 
but  was  made  knowingly,  with  guilty  knowledge,  with, 
design  to  evade  the  payment  of  duty  which  they  knew 
was  legally  chargeable  on  the  merchandise. 

30th.  The  court  is  requested  to  charge  thd  jury,  that 
they  cannot,  for  the  purpose  of  ascertaining  the  market 
value,  in  Oadiz,  of  these  wines,  consider  the  sum  for  which 
they  were  insured  in  the  city  of  New  York,  by  the  direc- 
tion of  Lacave  &  Echecopar. 

31st.  The  court  is  also  requested  to  charge,  that  the  De 
Yisser  transaction,  the  Mansanilla  and  Barnard  transac- 
tions, and  the  other  transactions  proven,  in  which  duties 
were  to  be  paid  by  those  in  this  country  to  whom  the 
wines  were  sent,  having  been  introduced  in  evidence  by 
the  Government  for  the  purpose  of  showing  intent,  are 
entitled  to  little  or  no  weight  for  that  purpose,  because 
Lacave  &  Echecopar  had  no  motive  to  undervalue  the 
said  wines. 

For  Government, — Wm.  M.  Evarts^  W.  G.  Choate^  a/nd 
Ethdn  Allen* 

For  Claimants, — U.   W.  Sioughton,  E.   C.  Benedict^  and 
Webster  cfe  Craig. 


262  U.   S.  DISTRICT  COURT  REPORTS. 


1,209  Quarter  Casks  and  1,235  Octaves  of  Sherry  Wine. 

Judge  Blatchford  then  charged  the  jury  as  follows  : 
Gentlemen  of  the  Jury :  The  commendable  attention 
and  unwearied  patience  which  you  have  manifested 
throughout  this  trial,  the  first  steps  in  which  were 
taken  thirty-five  days  ago,  and  on  which  we  have 
bestowed  consideration  now  for  twenty-two  days,  are 
commensurate  with  the  zeal,  and  care,  and  distin- 
guished ability  with  which  the  case  has  been  presented 
to  you  by  the  learned  counsel  upon  both  sides,  and 
with  the  importance  of  it  to  the  parties,  and  with 
the  magnitude  of  the  principles  involved  in  it.  It  con- 
cerns 1,826^  quarter  casks  of  wine,  amounting  in  the 
aggregate,  to  73,060  gallons,  and  the  value  of  which,  to- 
day, in  this  market,  at  the  rate  of  $1.10  in  gold  per 
gallon  (allowing  for  a  premium  upon  the  gold)  is  about 
the  sum  of  $112,000.  This  statement  measures  merely 
the  pecuniary  value  involved  in  this  controversy.  It  is 
a  measure  of  that  pecuniary  value,  because,  if  the  goods 
seized  are  forfeited,  the  owners  lose  that  amount ;  but 
it  is  far  from  being  a  measure  of  the  principles  involved 
in  the  controversy.  They  reach  and  extend  (as  you  have 
been  advised  by  the  counsel  upon  both  sides,  in  the 
course  of  this  case,  and  as  appears  somewhat  in  the  evi- 
dence) to  other  importations,  and  to  other  seizures  of  the 
same  character  of  goods. 

Now,  as  you  recollect,  the  mass  of  the  wine  in  this 
case  is  invoiced  at  the  rate  of  116  per  quarter-cask,  the 
only  exception,  I  believe,  being  the  case  of  the  two 
quarter  casks  called  the  Paris  &  Allen,  or  the  P.  &  A. 
wine,  one  of  which  was  invoiced  at  $22,  and  the  other  at 
$30  per  quarter  cask.  The  invoices  which  are  alleged  on 
the  part  of  the  Government  to  have  been  false  and 
fraudulent,  were  all  of  them  sworn  to  by  one  of  the  per- 
sons, who,  it  is  admitted  on  both  sides  in  this  case,  were 
the  owners  of  the  wine — one  of  the  firm  of  Lacave  & 
Echecopar.  Therefore,  the  case,  although  involving 
such  a  large  amount  of  property,  becomes  very  simple  in 
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that  aspect  of  it,  and  is  no  more  complicated  in  respect 
to  the  ownership,  the  entry  and  the  rate  of  valuation  in 
the  invoices,  than  if  it  covered  only  a  single  invoice  of 
one  quarter  cask  of  wine,  valued  at  $16. 

On  the  part  of  the  Government,  it  is  claimed  in  this 
case,  that  there  has  been  a  systematic  series  of  nnder- 
valuations  of  these  wines  by  the  manufacturers  of  them, 
an  intentional  and  wilful  undervaluation,  resorted  to 
because  of  the  ad  valorem  system  of  duties  provided  by 
law  in  regard  to  the  wines ;  and  the  Government  claims 
that  it  was  resorted  to  with  full  knowledge  on  the  part 
of  the  owners,  Lacave  &  Echecopar,  of  what  the  law  re- 
-quired,  and  of  the  values  which  they  ought  to  state  in 
their  invoices.  The  Government  claims  that  the  invoices 
.are  below  the  actual  market  value  of  the  wines  in  Oadiz. 
Throughout  the  observations  which  I  may  make  to  you, 
I  shall  speak  of  value  in  Cadiz :  for,  although  the  law 
speaks  of  value  in  the  principal  markets  of  Spain,  yet  it 
is  conceded,  on  both  sides,  for  the  purposes  of  this  trial, 
that  actual  market  value  in  Oadiz  is  the  proper  test,  be- 
cause Oadiz  is  the  principal  market  for  these  wines,  and 
it  does  not  appear  that  there  is  any  other  port  from  which 
these  wines  are  exported,  or  in  which  they  are  largely 
dealt  in,  in  the  manufactured  and  completed  state  in 
which  they  are  found  ready  for  shipment.  On  the  part 
of  the  Qlaimants  it  is  contended,  that  these  wines  are  not 
valued  in  the  invoices  at  a  price  under  the  actual  market 
value,  but  that  they  are  valued  at  a  price  fully  up  to  the 
actual  market  value  in  Oadiz.  That  is  the  issue  between 
these  parties,  and,  subject  to  the  observations  in  regard 
to  the  law,  which  I  shall  make  to  you,  the  question  is 
wholly  one  of  fact  for  you  to  determine.  I  shall  make 
no  comments  upon  the  evidence,  but  shall  leave  the  de- 
cision of  the  questions  of  fact  involved  entirely  to  your 
unbiased  judgment,  satisfied  that  the  close  attention 
which  you  have  paid,  throughout  the  trial  of  the  cause,  to 
the  testimony  as  given,  and  to  the  elaborate  arguments 
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of  the  coansel  on  both  sides,  has  fitted  yonr  minds  for  a 
proper  consideration  of  the  questions  of  fact  which  yon 
are  to  decide. 

The  information  is  founded  upon  three  statutes  of  the 
United  States— the  Act  of  March  2d,  1799  (1  U.  8.  StaL 
at  Large,  637),  the  Act  of  May  28th,  1830  (4  Id.  409),  and 
the  Act  of  March  3d,  1863  (12  Id.  737).  But  the  counts 
under  the  Act  of  1799  may  be  laid  entirely  out  of  yiew^ 
The  66th  section  of  the  Act  of  1799  covers  only  the  case 
where  property  ought  to  be  invoiced  at  its  actual  cost, 
which,  under  the  law  as  it  now  stands,  is  only  where  the 
property  is  imported  by  the  purchaser  of  it.  Therefore^ 
the  case  is  presented  for  your  consideration  as  if  the 
counts  under  the  Act  of  1799  were  tiot  in  the  information^ 
and  as  if  the  information  were  founded  solely  on  the 
other  two  statutes,  the  4th  section  of  the  Act  of  1830,  and 
the  1st  section  of  the  Act  of  1863.  The  provisions  of 
these  two  statutes  I  will  now  state  to  you.  So  fSEur  aa 
they  apply  to  this  case,  they  are  very  simple. 

By  the  4th  section  of  the  Act  of  1830,  it  is  provided, 
that  if  an  invoice  be  made  up  with  an  intent,  by  a  false 
valuation,  or  false  extension,  or  otherwise,  to  evade  or 
defraud  the  revenue,  the  goods  contained  in  the  entry 
made  on  such  invoice  shall  be  forfeited  to  the  United 
States.  The  other  statute  counted  upon  is  the  first  sec- 
ti<m  of  the  Act  of  March  3d,  1863,  which  provides,  that  iT 
any  owner  of  any  merchandise  shall  knowingly  make,  or 
attempt  to  make,  any  entry  thereof  by  means  of  any 
false  invoice,  or  of  any  invoice  which  shall  not  contain  a. 
true  statement  of  all  the  particulars  required  by  that 
section,  the  merchandise  shall  be  forfeited.  The  only 
material  and  substantial  apparent  difference  between 
these  two  statutes  is,  that  the  one  speaks  of  making  up- 
an  invoice  with  intewt  to  evade  or  defraud  the  revenue^ 
and  the  other  speaks  of  knowingly  making  an  entry  by 
means  of  a  false  invoice.  *^  Intent  to  evade  or  defraud  '^ 
is  the  wording  in  the  one  case ;  ^'knowingly"  in  the 
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other.  I  shall  have  occasion  farther  on  in  my  remarks, 
to  call  yonr  attention  to  those  two  expressions  in  the  two 
statates. 

The  Act  of  1863,  as  I  have  just  read  to  yoa,  defines 
tiie  offence  to  be,  knowingly  entering  or  attempting 
to  enter  goods  upon  a  false  invoice,  or  upon  an  invoice 
which  does  not  contain  a  true  statement  of  all'  the  par- 
ticulars required  by  that  Act.  What  are  the  particu- 
lars required?  So  far  as  they  apply  to  the  present 
case,  they  are  these :  If  the  merchandise  is  obtained 
in  any  other  manner  than  by  purchase  (and,  in  the 
present  case,  there  is  no  dispute  in  regard  to  the  fact 
tl)at  the  merchandise  was  not  obtained  by  purchase, 
for  Lacave  &  Echecopar  did  not  purchase  any  of  the 
wines  that  are  under  seizure,  in  the  state  in  which  they 
are  now  found  as  an  article  of  merchandise),  the  invoice 
must  state  the  actual  market  value  thereof,  at  the 
time  and  place  when  and  where  the  same  was  procured 
or  manufactured.  On  the  other  hand,  if  the  merchan- 
dise is  obtained  by  purchase,  the  invoice  must  contain 
a  true  and  full  statement  of  the  time  when  and  the 
place  where  the  same  was  purchased,  and  the  actual 
cost  thereof,  and  of  all  the  charges  thereon,  that  is, 
the  actual  cost  thereof  to  the  i)erson  who  so  purchases 
it  in  a  condition  ready  for  shipment,  and  undertakes, 
to  enter  it  in  that  condition.  These  two  provisions  are 
very  plain  and  simple.  If  the  merchandise  is  obtained 
in  any  other  manner  than  by  purchase,  the  invoice 
must  state  the  actual  market  value  thereof  at  the  time 
and  place  when  and  where  the  same  was  procured  or 
manufactured.  But,  if  the  merchandise  was  obtained 
by  purchase,  then  the  invoice  must  contain  a  true  and 
full  statement  of  the  time  when  and  the  place  where  the 
same  was  purchased,  and  the  actual  cost  thereof,  and  of 
all  the  charges  thereon. 

The  policy  of  these  provisions  of  the  law  has  been 
somewhat  commented  upon  and  stated  to  you  by  the 
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counsel  for  the  Government.  It  must  at  once  be  appar- 
ent to  you  why  this  system  was  adopted.  It  appears 
first  in  our  statutes  in  1823.  Prior  to  that  time  there 
was  no  such  distinction  between  goods  purchased  and 
goods  not  purchased ;  but  Congress,  in  its  wisdom,  prob- 
ably because  of  the  course  and  exigencies  of  trade  at 
that  time,  introduced  this  distinction  into  the  revenue 
laws.  The  reasons  were  manifestly  these :  Every  ad 
valorem  system  of  revenue  must  be  made,  as  far  as  pos- 
sible, uniform  in  its  operation,  or  it  will  be  oppressive 
and  unjust.  Merchandise,  as  a  matter  of  course,  will  be 
shipped  to  this  country  by  the  man  who  manufactures 
it,  and  like  merchandise  will  be  shipped  here  by  the  man 
who  purchases  it.  If  the  manufacturer  is  allowed  to  in- 
voice his  merchandise  at  what  it  costs  him  to  make  it, 
and  the  purchaser  is  compelled  to  invoice  his  goods  at 
what  it  costs  him  to  buy  them,  inasmuch  as  the  pur- 
chaser must  pay  for  the  goods  not  only  what  it  costs 
the  manufacturer  to  make  them,  but  the  profit  of  the 
manufacturer  in  addition,  an  unfair  discrimination  is 
made  against  the  purchaser,  enabling  the  manufacturer 
to  undersell  him  in  the  market  here,  and  in  the  end 
surely  drive  him  out.  This  is  a  principle  which  is  easy 
to  be  understood,  and  commends  itself  to  the  good 
sense  of  every  one.  Hence  the  rule  referred  to,  and 
which  finds  its  expression  in  the  language  which  I  have 
cited  from  the  Act  of  1863.  In  the  case  of  a  purchaser 
of  goods,  the  cost  to  him  to  buy  the  goods  abroad,  is 
assumed,  as  a  general  rule,  by  the  law,  to  indicate  the 
actual  market  value  of  what  he  buys,  it  being  presumed 
that  he  buys  at  the  ordinary  actual  market  value ;  and, 
to  put  the  purchaser  upon  the  same  footing  with  the 
manufacturer,  to  make  no  unjust  discrimination  against 
the  purchaser,  and  in  favor  of  the  manufacturer,  and  to 
enable  the  Government  to  collect  substantially  the  same 
amount  of  duty,  at  the  same  ad  valorem  rate,  on  the 
same  quantity  of  the  same  description  of  merchandise. 
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whether  shipped  here  for  account  of  the  purchaser  of  it, 
or  for  account  of  its  manufacturer,  the  law  requires  the 
manufacturer  to  invoice  his  goods,  when  he  imports 
them  and  enters  them  here  as  his  own,  at  their  actual 
market  value  in  the  principal  markets  of  the  country 
where  they  were  manufactured,  no  matter  what  their 
cost  to  him,  no  matter  whether  they  cost  more  or  less 
than  such  actual  market  value — in  substance  and  effect, 
it  requires  the  manufacturer  to  invoice  them  at  what  the 
piurchaser  would  have  to  pay  for  them,  and  invoice  them 
at.  That  is  the  theory  of  the  law,  and  the  object  of  the 
law;  and  its  language  endeavors  to  carry  out  that 
theory  and  object,  as  far  as  it  is  possible  for  human  legis- 
lation to  carry  out  a  principle. 

It  being,  therefore,  the  admitted  duty  of  Lacave  & 
Echecopar,  as  the  manufacturers  of  these  wines,  to  in- 
voice them  at  their  actual  market  value  at  Cadiz,  the 
place  of  their  manufacture,  at  the  time  of  their  manu- 
facture, the  question  next  presented  for  consideration  is 
— what  is  the  meaning  of  the  words  ''actual market 
value,"  in  the  statute?  It  has  already  appeared,  in  the 
course  of  the  remarks  addressed  to  you  by  the  counsel 
in  this  case,  that  the  language  of  the  Acts  of  Congress 
on  this  subject  is  somewhat  variant  in  the  actual  words 
used.  Some  of  the  statutes  use  the  expression  ''  market 
value,"  some  use  the  expression  **  fair  market  value," 
some  use  the  expression  ''actual  market  value." 
But  there  is  no  substantial  difference,  nor  has  there  ever 
been,  in  meaning,  in  these  various  expressions.  The 
statute  which  says  "fair  market  value,"  means  "  actual 
market  value;  and  the  statute  which  says,  "actual 
market  value,"  means  "fair  market  value."  The  only 
other  possible  meaning  of  the  word  "actual,"  is  that 
which  I  suggested  early  in  the  trial,  namely,  value  in  the 
actual  market,  as  contra-distinguished  from  a  hypothet- 
ical, or  notional,  or  ideal  value,  which  may  be  affixed  to 
an  article  in  a  particular  case,  for  a  particular  reason. 
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In  other  words,  the  common  sense  of  every  man  mast 
be  applied  to  this  expression,  as  it  is  to  all  the  other 
transactions  of  life.  Whatever  men  in  the  ordinary 
dealings  of  society,  between  man  and  man,  wonld  con- 
sider to  be  the  fair  actual  market  value  of  property,  that 
is  its  actual  market  value,  within  the  meaning  of  the 
revenue  laws.  But,  independently  of  this,  we  have  the 
authority  of  the  Supreme  Court  of  the  United  States, 
as  to  the  meaning  of  the  words  ^^  actual  market  value.'' 
In  a  case  which  came  before  that  court  (Oliquot's  Cham- 
pagne, 3  Wallace^  114),  brought  up  from  California,  in  re- 
gard to  the  seizure  of  some  Champagne  wine,  the  Dis- 
trict Court,  on  the  trial  of  the  cause,  gave  an  exposition 
of  the  meaning  of  the  words  ^^  actual  market  value,"  in 
the  statute  of  1863 ;  and  the  Supreme  Court  say,  that 
the  charge  of  the  District  Judge  embraced  all  the  points 
in  the  case,  and  is  satisfactory  to  the  Supreme  Court, 
and  they  concur  in  it.  According  to  that  decision,  the 
meaning  of  the  words  "  actual  market  value,"  is  the 
price  at  which  the  owner  or  the  manufacturer  of  goods 
holds  them  for  sale ;  the  price  at  which  he  freely  offers 
them  in  the  market ;  such  price  as  he  is  willing  to  re- 
ceive for  them  if  they  are  sold  in  the  ordinary  course  of 
trade.  The  particular  language  of  the  District  Judge 
in  that  case  (which  was  so  emphatically  sanctioned  by 
the  Supreme  Court)  was,  in  substance  and  almost  in 
words,  what  I  have  just  stated  to  you. 

That  being  the  law,  the  next  question  is — ^what  is  the 
evidence  as  to  actual  market  value  ?  Both  sides  have 
gone  into  evidence  as  to  whether  the  price  of  $16,  stated 
in  these  invoices  as  the  actual  market  value  of  these 
wines  in  Cadiz,  and  sworn  to  by  Mr.  Lacave,  in  his  oath 
upon  the  back  of  each  one  of  these  invoices,  to  have 
been  the  actual  market  value  of  the  wines  in  Cadiz,  was 
really  the  actual  market  value.  The  Government  claims 
to  have  shown  that  the  market  value  in  Cadiz  at  the 
time  was  largely  in  excess  of  the  value  so  stat^  by  Mr. 
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Lacave  in  the  invoices,  while  the  claimants  insist  that 
the  evidence  shows  that  the  price  of  $16  is  fully  up  to 
the  market  value,  and,  in  fact,  according  to  their  views 
of  the  case,  is  a  little  in  excess  of  it.  The  issue,  there- 
fore, reduces  itself  to  one  of  fact,  so  far  as  the  question 
of  market  value  is  concerned. 

It  is  necessary,  now,  that  I  should  call  your  attention 
to  one  or  two  legal  propositions  that  are  involved  in  the 
consideration  of  some  portions  of  the  evidence.  The 
counsel  for  the  Government  claim,  on  their  side,  that 
they  have  four  lines  of  evidence  upon  this  question  of 
market  value :  (1.)  The  sales  on  orders,  deliverable  on 
the  wharf  in  New  York,  at  $1.10  -per  gallon ;  (2.)  ^he 
sales  to  Lenau,  which  are  claimed  to  have  been  at  75 
cents  per  gallon,  and  the  price  named  by  Lacave  & 
Echecopar  to  Melchers,  which  the  counsel  for  the  Go- 
vernment claim  is  shown,  by  the  evidence,  to  have  been 
75  cents  per  gallon,  and  for  Grown  sherry  ;  (3.)  The  in- 
surance of  the  wines  at  70  cents  per  gallon,  by  direction 
of  Lacave  &  Echecopar ;  (4.)  The  testimony  of  the  ex- 
perts on  the  part  of  the  Government,  Mr.  Marshall  and 
Mr.  Henshaw,  and  other  testimony,  if  there  be  any  of 
that  character.  .On  the  part  of  the  claimants,  the  prin- 
cipal evidence,  so  far  as  I  now  recall  it,  on  the  question 
of  market  value,  is :  (1.)  The  letters  of  Lacave  &  Eche- 
copar to  Mr.  Jones,  and  the  offer  contained  in  those 
letters ;  (2.)  The  like  correspondence  on  the  part  of  Mr. 
Bensusan  with  Mr.  Jones,  and  his  offer  of  wines  to  Mr. 
Jones,  wines  which  the  claimants  say  were,  substantially 
and  in  fact.  Grown  sherry ;  (3.)  The  expert  testimony  of 
Mr.  Bensusan,  Mr.  Escoura,  Mr.  Lenau,  and  perhaps 
some  others,  as  to  the  actual  market  value  of  the  Grown 
sherry  in  Gadiz.  These  represent,  I  think,  substantially, 
the  classes  and  ranges  of  evidence  claimed  by  the  re- 
spective parties  in  this  case  to  be  applicable  to  this  sub- 
ject. 

In  regard  to  the  sales  on  orders  received  here  by  Mr. 
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MUn,  and  transmitted  by  him  to  Spain,  the  wine  being 
sent  back  in  response,  delivered  here  on  the  wharf,  and 
paid  for  at  the  rate  of  $1.10  i>er  js^allon  in  gold,  you  have 
heard  the  views  of  the  respective  counsel ;  but,  in  order 
to  enable  you  to  apply  the  facts,  it  is  necessary  for  me 
to  state  to  you  what  the  law  is  upon  the  subject.  It  is 
this :  If  you  shall  find,  upon  all  the  evidence  in  regard 
to  the  transactions  respecting  wines  ordered  in  this  way, 
and  delivered  here  on  the  wharf  at  the  price  of  $1.10 
gold,  per  gallon,  that  the  course  of  business  adopted  by 
the  claimants,  of  selling  their  wines  at  that  price,  and 
thufi  deliverable  on  the  wharf  in  New  York,  was  a  mode 
of  business  adopted  for  the  purpose  of  concealing  the 
real  prices  of  the  wines  at  Oadiz,  then  you  will  be 
authorized  to  find  that  sales  upon  such  orders  were  sales^ 
at  Oadiz  prices ;  and,  in  such  event,  the  prices  which, 
from  the  evidence,  you  shall  ascertain  to  be  such  Cadiz 
prices  (by  deducting  from  the  $1.10  the  expenses  of 
freight,  insurance,  duties,  and  whatever  other  charges 
upon  the  same  are  shown  to  be  properly  deductable, 
from  the  time  of  the  shipment  of  the  wines  in  Cadiz  to 
their  delivery  in  New  York),  may  be  properly  taken 
into  consideration  by  you  in  ascertaining  the  actual 
market  value  of  the  wines  in  Cadiz  at  the  time.  But  if, 
on  the  other  hand,  you  shall  find,  upon  all  the  evidence, 
that  the  course  of  business  adopted  by  the  claimants,  of 
selling  these  wines  on  orders,  at  $1.10,  deliverable  upon 
the  wharf  in  New  York,  was  not  adoi)ted  for  the  pur- 
pose of  concealing  the  real  prices  of  the  wines  in  Cadiz, 
then  you  will  throw  entirely  out  of  consideration  every 
thing  in  regard  to  the  price  of  $1.10,  because  it  will  then 
have  nothing  to  do  with  the  case.  It  will  then  be  the 
price  here  in  the  New  York  market,  and  will  not  be  a 
Cadiz  price. 

With  that  single  observation  in  regard  to  the  law 
applicable  to  the  $1.10  transactions,  showing  to  you 
under  what  circumstances  you  are  at  liberty  to  consider 
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the  evidence  as  to  the  $1.10  price  as  bearing  upon  the 
question  of  market  value,  and  under  what  circumstances 
you  are  not  to  consider  it  as  bearing  upon  that  question , 
I  shall  leave  the  entire  evidence  in  the  case  to  you, 
without  any  comment  upon  it,  for  your  decision  and 
determination,  as  bearing  upon  the  question  of  actual 
market  value.  If  you  shall  find,  as  matter  of  fact,  that 
the  invoice  value  was  as  high  as  the  actual  market 
value,  then  there  is  an  end  of  the  case,  and  you  must 
find  a  verdict  for  the  claimants ;  but,  if  you  shall  find 
that  the  invoice  value  was  lower  than  the  actual  market 
value,  then  you  will  have  to  proceed  to  the  considera- 
tion of  another  question — whether,  under  the  Act  of 
1830,  that  undervaluation  was  made  with  intent  to 
defraud  the  revenue ;  and  whether,  under  the  Act  of 
1863,  it  was  made  knowingly  or  unknowingly.  Upon 
the  question  of  knowledge  or  intent,  I  have  stated  to 
you  the  verbal  difference  in  language  between  the  two 
statutes — the  one  requiring  an  intent  to  evade  or  de- 
fraud the  revenue,  and  the  other  requiring  that  the 
party  should  knowingly  make,  or  attempt  to  make,  an 
entry  by  means  of  a  false  invoice.  That,  however,  is 
merely  a  verbal  difference.  There  is  no  real  difference 
in  the  meaning  of  the  two  expressions,  as  has  been  de- 
cided by  the  Supreme  Court  of  the  United  States.  In 
the  case  of  CUquofs  Champagney  to  which  I  have  already 
referred,  respecting  the  Champagne  wine,  which  went 
up  from  California,  on  the  trial  before  the  District 
Court,  the  court  was  requested,  by  the  counsel  for  the 
claimants,  to  charge  the  jury,  *'  that  the  word  Tmowingly^ 
in  the  first  section  of  the  Act  of  March  3d,  1863,  means^ 
in  connection  with  the  language  which  accompanies  and 
surrounds  it,  frcmdulenUy.^^  The  District  Judge  refused 
to  give  that  instruction,  and  held  that  such  was  not  the 
law,  and  his  charge  on  that  subject  was  approved  by  the 
Supreme  Court,  to  which  the  case  went,  and  which 
affirmed  the  judgment,  in  these  words:    "The  court 
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below  was  pressed  to  instruct  the  jury  that  knowinghf  is 
used  iu  the  statute  as  the  synouyme  of  fraMhdmU/y. 
The  instruction  given  was  eminently  just,  and  we  have 
nothing  to  add  to  it."  We  have  seen  what  the  instruc- 
tion was  that  was  refused.  Now,  what  were  the  in- 
structions that  were  given  ?  I  shall  read  them  to  you 
as  the  instruction  of  this  court  upon  this  subject: 
^^  With  regard  to  the  question  of  intent,  I  am  asked  to 
charge  you  that  you  should  be  convinced  that  these 
goods,  if  invoiced  below  their  market  value,  were  in- 
voiced fraudulently  below  their  market  value.  The 
previous  statutes  passed  by  Congress  had  introduced, 
in  many  instances,  the  word  *  fraudulently,'  had  defined 
the  offence  to  be,  making  a  false  invoice  '  with  intent  to 
defraud '  the  revenue,  or  evade  the  payment  of  duties." 
The  learned  judge  here  refers  to  the  passage  read  to 
you  from  the  Act  of  1830.  He  proceeds :  ' '  This 
statute,"  the  statute  of  1863,  ''  apparently,  ex  industrial 
omits  these  expressions,  and  substitutes  the  words  '  if 
the  owner,'  &c.,  'shall  knowingly  make  an  entry  by 
means  of  any  false  invoice,'  &c.  I  do  not  feel  at  liberty, 
when  the  legislature  had  left  out  the  word  '  fraudulent,' 
and  inserted  the  word  'knowingly,'  to  reinstate  the 
word  'fraudulent.'  At  the  same  time,  I  am  bound  to 
say,  that  I  cannot  conceive  any  case  where  an  entry 
could  be  knowingly  made  by  means  of  a  false  invoice 
unless  it  were  fraudulently  made.  I  do  not  tell  you,  in 
terms,  that  you  are  obliged  to  find  that  the  entry  was 
made  fraudulently,  but  you  are  obliged  to  find  that  it 
was  made  knowingly,  by  means  of  a  false  invoice ;  and, 
for  myself,  I  cannot  imagine  any  case  where  it  could 
be  knowingly  done,  without  being  fraudulently  done. 
What,  then,  shall  we  understand  by  this  word  '  know- 
ingly,' as  here  employed?  It  is  that,  in  making  out 
this  invoice,  and  in  swearing  before  the  consul  that 
such  was  the  actual  market  value  of  the  goods,  the 
claimant  knew  better,  and  that  he  was  swearing  falsely. 
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He  forfeits  these  goods,  if  you  believe  that  he  knew 
this  invoice  did  not  express  their  market  value,  their 
actual  market  value." 

One  of  the  earliest  statutes  of  the  United  States  uses 
language  which  is  the  true  exposition  of  these  laws  upon 
this  point.  The  eighty-fourth  section  of  the  Act  of 
March  2d,  1799  (1  V.  S.  Stat,  at  Large,  694),  in  speaking 
of  the  forfeiture  of  goods  under  certain  circumstances, 
provides,  on  the  question  of  intent,  that  they  shall  not 
be  forfeited  where  it  is  shown  that  the  transaction  took 
place  **by  mistake  or  accident,  and  not  from  any  inten- 
tion to  defraud  the  revenue."  That  is  the  true  distinc- 
tion. A¥here  an  undervaluation  is  shown,  unless  it  is 
shown  to  have  occurred  by  mistake  or  accident,  it 
follows  inevitably  that  the  undervaluation  must  have 
been  made  with  intent  to  defraud  the  revenue.  On  that 
subject,  I  quote  the  words  of  a  very  learned  judge,  who 
adorned  the  bench  for  many  years,  and  was  particularly 
conversant  with  this  class  of  cases — Judge  Hopkinson, 
of  the  Pennsylvania  District, — and  who,  in  a  prosecu- 
tion of  a  similar  kind  (United  States  v.  25  Oases  of 
Cloths,  Crabbers  i?.,  356,  401),  gave  the  same  view  of  the 
law  that  I  have  now  given  to  you.  He  says :  *•  Sup- 
posing that  you  shall  find  that  these  goods  are  under- 
valued in  the  invoices,  how  are  you  to  decide  upon  the 
fraudulent  intent  or  design  ?  In  doing  this,  you  will  be 
influenced  by  the  extent  of  the  undervaluation.  Is  it 
enough  to  have  been  a  temptation  to  fraud  ?  Could  it, 
on  a  large  business,  aflford  a  great  profit  ?  Does  it  run 
generally  through  all  the  invoices,  or  is  it  only  an  occa- 
sional undervaluation^  that  might  have  happened  by 
accident,  by  mistake,  without  any  design?"  That 
shows  the  view  of  this  learned  judge  as  to  the  true  test 
of  this  question  of  intent.  Was  it  by  accident  or  mis- 
take, on  the  one  hand,  or  by  design  on  the  other  ?  If  it 
was  by  design  or  intent,  then  it  was  not  by  accident  or 
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mistake.    If  it  was  by  accident  or  mistake,  then  it  was- 
not  with  intent  or  design. 

On  this  question  of  knowledge  and  intent,  and  only 
upon  this  question,  there  comes  into  this  case  the  evi- 
dence which  has  been  introduced  on  the  part  of  the 
Qovemment,  whatever  you  may  think  it  to  be,  growing 
out  of  the  letter  of  Lacave  &  Echecopar  to  the  United 
States  consul  at  Oadiz,  in  March,  1864,  the  correspond- 
ence with  Mr.  Miln,  comprising  the  letters  and  invoices 
about  the  price  of  the  P.  &  A.  wine,  and  the  trans- 
actions, which  have  been  commented  upon  on  both 
sides,  with  Mr.  Lenau  and  Mr.  De  Yisser,  and  the  one  or 
two  instances  of  wine  sent  to  Mr.  Barnard,  in  Boston, 
and  perhaps  some  other  matters  that  I  have  not  borne 
in  mind.  But  all  those  other  instances,  whatever  they 
may  be  (whether  the  true  view  of  them  is  as  claimed  by 
the  Government,  or  as  claimed  by  the  defence),  in  regard 
to  wine  not  under  seizure,  have  nothing  to  do  with  this 
case,  unless  you  shall  find  that  there  is  an  under- 
valuation, and  shall  come  to  the  question  of  intent  or 
knowledge- 
It  now  becomes  my  duty,  and,  although  a  rather 
tedious  one  to  you,  it  is,  nevertheless,  a  duty  that  I  owe 
to  the  case  and  to  the  parties,  to  go  over,  patiently  and 
carefully,  the  requests  to  charge  that  have  been  made 
by  the  counsel  on  both  sides.  There  are  nine  requests 
on  the  part  of  the  Government,  and  thirty-one  on  the 
part  of  the  claimants.  I  must  ask  you  to  bear  with  me, 
because  it  is  a  part  of  your  duty,  and  of  mine.  As  we 
have  tried  this  case  so  far  with  patience  and  care,  it  is 
important  that,  in  its  closing  hours  at  least,  there  should 
be  no  error  or  prejudice  to  either  side,  through  negligence 
or  haste. 

The  counsel  for  the  Government  ask  me  to  charge  the 
jury  :  "  (1.)  That,  upon  the  evidence  given  by  the  claim- 
ants, the  probable  cause  of  condemnation  has  not  been 
relieved,  and  the  jury  will  find  a  verdict  for  the  United 
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States."  Upon  that  I  charge  you,  that  the  whole  ques- 
tion is  one  for  the  jury,  and  one  which  I  shall  not  take 
away  from.  you. 

The  Government  also  asks  me  to  charge :  "  (2.)  That 
the  sales  upon  orders,  at  $1.10,  deliverable  upon  the 
wharf  in  New  York,  are  sales  at  Oadiz  prices."  That  is 
a  question  for  the  jury,  under  the  exposition  of  the  law 
upon  that  subject,  which  I  have  stated  to  you,  and  I  shall 
not  take  it  from  the  jury. 

''  (3.)  That  the  sales  upon  orders,  at  $1.10,  deliverable 
on  the  wharf  in  New  York,  are  evidence  upon  which  the 
jury  may  find  the  actual  market  price  in  Oadiz,  by  de- 
ducting therefrom  freight,  insurance,  duties,  and  other 
eustom  house  charges,  and  the  expense  of  bringing  the 
wine  to  the  place  of  delivery."  On  that  subject  I  have 
already  charged  you  fully. 

I  have  also  charged  you  substantially  in  accordance 
with  the  fourth  proposition  on  the  part  of  the  Govern- 
ment, which  relates  to  this  question  of  $1.10. 

The  fifth  proposition  on  the  part  of  the  Government 
aiso  relates  to  the  question  of  $1.10,  and  is  covered  by 
what  I  have  already  stated  to  you  on  the  subject. 

The  sixth  proposition  is  this,  and  I  charge  you  that 
it  is  law :  **  (6.)  That  if  the  wines  under  seizure  were 
entered  by  means  of  invoices  not  truly  expressing  the 
market  value  of  the  wines  at  the  time  when,  and  in  the 
country  where,  they  were  manufactured,  with  knowledge 
upon  the  part  of  the  consignor,  or  of  the  consignee,  that 
the  invoices  did  not  contain  such  actual  market  value, 
the  goods  are  forfeited,  and  the  jury  must  find  for  the 
United  States." 

So,  also,  I  charge  you  that  the  seventh  proposition 
on  the  part  of  the  Government  is  correct:  **(7.)  That 
if  the  jury  find,  upon  all  the  evidence,  that  the  invoices 
do  not  contain  such  actual  market  value  as  aforesaid, 
and  were  made  up  by  Lacave  &  Echecopar  with  intent 
to  evade^the  payment  of  any  part  of  the  duties  by  law 
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chargeable  thereon,  the  goods  are  forfeited,  and  the  jury 
will  find  for  the  United  States." 

The  eighth  proposition,  also,  I  charge  you  is  correct : 
**(8.)  That  the  market  value  to  which  the  manufacturer 
of  wine  is  required  to  conform  the  valuation  of  his  in- 
voice, is  of  wine  of  the  same  grade  and  quality,  as  a 
general  article  of  production  and  commerce  in  Spain, 
and  that  a  manufacturer  cannot  escape  the  obligation 
to  conform  his  invoice  to  that  general  market  value,  by 
the  pretence  or  the  fact  that  he  does  not  offer  his  par- 
ticular brand  of  wine  in  the  market  of  Spain,  but  sends 
it  in  exportation ;  but,  in  such  case,  the  valuation  in  the 
invoice  should  be  conformed  to  the  market  value  in 
Spain  of  the  same  grade  or  quality  of  wine."  The  only 
observation  that  I  have  to  add  upon  that  subject  is  in 
reference  to  that  small  portion  of  this  wine,  small  in 
proportion  to  the  rest,  which  has  been  called,  throughout 
this  trial.  Burgundy  Port.  Some  evidence  has  been  given, 
on  the  part  of  the  Government,  in  regard  to  the  market 
value  of  that  wine,  and  some  evidence  on  the  part  of  the 
claimants.  Among  the  evidence  given  on  the  part  of 
the  claimants,  and  admitted  by*  the  court,  in  regard  to 
the  value  of  Burgundy  Port  in  Spain,  is  the  evidence  as 
to  its  cost,  and  as  to  a  fair  manufacturer's  profit  on  that 
cost,  and  as  to  what  the  sum  total  of  the  cost  and  manu- 
facturer's profit  is,  with  reference  to  the  $16.  And,  upon 
that  subject  I  charge  you,  that  you  have  a  right  to  con- 
sider that  evidence  in  regard  to  Burgundy  Port,  in  arriv- 
ing at  the  determination  of  the  actual  market  value  of 
the  Burgundy  Port  in  the  market  of  Cadiz.  But  similar 
evidence  was  excluded  by  the  court,  and  is  not  to  be 
taken  into  consideration  by  you,  upon  the  question  of 
the  actual  market  value  of  the  sherries  ;  and,  under  the 
word  *' sherries"  I  include  not  only  the  Crown  sherries, 
but  the  Madeiras  and  the  P.  &  A.  wines,  and  whatever 
else  there  may  be  in  the  case,  except  the  Burgundy  Port, 
which  latter  includes  the  wine  called  **pure  juice."    As 
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to  this  Burgundy  Port,  it  is  not  sherry.  It  is  all  in- 
voiced at  $16,  It  is  sometimes  marked  "pure  juice'* 
on  the  margin  of  the  invoices,  and  sometimes  "Bur- 
gundy Port,"  but,  in  all  cases,  whether  it  is  marked  as 
"  pure  juice  "  on  the  margin,  or  **  Burgundy  Port "  on  the 
margin,  it  is,  in  the  body  of  the  invoice,  called  **  Com- 
mon Spanish  Eed  Wine."  It  will  be  for  the  jury  to 
judge,  on  the  evidence,  as  to  what  this  wine  is,  what  is 
its  quality,  body,  market  value,  appreciable  worth,  iden- 
tity, and  character. 

The  last  proposition  on  the  part  of  the  Government 
is :  *•  (9.)  That,  upon  the  evidence,  the  sales  of  the 
seventeen  .quarters  and  thirty  octaves  of  wine,  to  M. 
Lenau  &  Go.,  and  the  three  sales  of  wine  to  Simon  De 
Yisser,  were  actual  sales  in  Cadiz,  by  Lacave  &  Echeco- 
par,  at  the  several  prices  paid  therefor  by  the  pur- 
chasers." On  that  subject  I  charge  you,  that  it  is  a 
question  entirely  for  you,  and  for  your  consideration 
only  upon  the  question  of  knowledge  or  intent,  after 
you  shall  have  arrived  at  the  conclusion,  if  you  do  arrive 
at  it,  that  the  wines  are  4n  fact  invoiced  at  less  than  their 
actual  market  value.     ' 

I  now  take  up  the  requests  on  the  part  of  the  claim- 
ants. The  first  proposition  is  correct,  and  I  charge  you 
in  accordance  with  it :  "  (1.)  There  are  two  questions  of 
fact  to-be  considered:  1st.  Were  these  wines  under- 
valued by  Lacave  &  Echecopar  ?  2d.  Had  they  a  guilty 
knowledge  that  they  were  undervalued  ?  Before  these 
goods  can  be  condemned,  both  of  these  questions  must 
be  answered  in  the  aflBrmative.  There  must  be  a  guilty 
undervaluation."  On  that  subject  I  will  read  to  you 
what  was  said  by  the  Supreme  Court  of  the  United 
States,  in  the  same  Champagne  case  from  California : 
"  The  term  hnowingly^  in  the  Act  of  1863,  in  the  con- 
nection here  under  consideration,  refers  to  the  guilty 
knowledge  of  the  owner,  consignee,  or  agent  by  whom 
the  entry  is  made,  or  attempted  to  be  made.    The  offence 
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to  be  punished  consists  of  three  particulars :  (1.)  The 
making,  or  attempting  to  make,  an  entry  by  the  owner, 
consignee  or  agent ;  (2.)  The  use,  by  such  owner,  con- 
signee, or  agent,  of  the  forbidden  means  ;  (3.)  Guilty 
knowledge  on  the  part  of  such  owner,  consignee,  or  agent. 
This,  we  think,  is  the  proper  construction,"  Now,  the 
Supreme  Court  have  given  no  definition,  nor  does  the 
request  to  charge,  which  I  have  complied  with,  give  any 
definition  of  the  words  "guilty  knowledge."  But 
**  guilty  knowledge,"  under  the  circumstances  of  the 
case,  means  no  more  than  "knowledge."  If  the  party 
knew  better,  if  he  knew  that  the  invoice  value  was 
lower  than  the  real  value,  or  if  he  put  in  a  lower  value 
with  the  intent  to  evade  or  defraud  the  revenue,  then 
his  knowledge  and  intent  were  guilty. 

The  second  request  on  the  part  of  the  claimants  has, 
in  my  judgment,  nothing  to  do  with  this  case,  and  I  de- 
cline to  give  it. 

The  third  request  is  correct ;  and  I  charge  you  in 
accordance  with  it,  subject  to  the  remarks  I  have  here- 
tofore made  in  respect  to  the  question  of  $1.10 :  "  (3.) 
The  law  requires  the  actual  market  value  in  Cadiz  to  be 
stated  in  the  invoice,  and  the  jury  must  disregard  all 
evidence  of  sales  and  prices  and  profits  here,  or  else- 
where, except  in  Spain."  That  is  true.  All  prices, 
everywhere,  except  in  Spain,  are  to  be  disregarded,  and 
it  is  only  in  case  you  find  that  the  11.10  was  really  a 
price  in  Spain,  that  it  is  to  be  taken  into  consideration. 
Otherwise,  it  is  to  be  thrown  out  of  view ;  and,  there- 
fore, in  any  event,  the  prices  that  you  are  to  consider 
are  to  be  prices  in  Spain,  and  you  are  not  to  consider  the 
$1.10  price  at  all,  unless  you  find  that  it  is  a  price  in 
Spain. 

As  to  the  fourth,  fifth,  sixth,  and  seventh  requests  of 
the  claimants,  they  relate  to  the  official  papers  in  this 
case,  the  certificates  of  the  consul,  the  appraisements,  the 
reappraisements,  and  the  acts  of  the  custom  house  offl- 
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cers,  and  I  decline  to  charge  as  requested  by  these  pray- 
ers. But  I  charge  that  you  may  take  into  consideration, 
as  a  part  of  the  evidence  in  the  case  upon  the  question 
of  market  value,  as  it  shall  aflect  either  side,  the  invoice, 
the  entry,  the  certificate  of  the  consul,  the  oath  of  Mr. 
Lacave,  the  oath  of  Mr.  Mihi  on  the  entry,  the  appraise- 
ment by  the  appraisers,  the  certificate  of  the  appraisers 
on  the  invoice  as  to  the  value,  the  examination  made  by 
the  appraisers,  the  testimony  given  before  the  appraisers, 
and  the  entire  record  of  the  appraisement  and  of  the  re- 
appraisement,  every  thing  there  is  in  the  ofiScial  papers 
respecting  the  appraisement  and  the  reappraisement. 
You  may  take  all  this  into  consideration,  as  a  part  of  the 
evidence,  on  the  question  of  fact  as  to  the  market  value 
of  the  wines  in  Cadiz. 

In  regard  to  the  eighth  request  to  charge,  I  decline  to 
charge  as  there  requested.  I  have  already  stated  to  you, 
in  respect  to  the  question  of  Burgundy  Port,  all  that 
there  is  on  that  subject  in  the  eighth  request,  that  is,  in 
my  judgment,  relevant  to  the  case. 

I  decline  to  charge  as  requested  in  the  ninth,  tenth, 
and  eleventh  prayers  of  the  claimants. 

The  twelfth  prayer  is  correct,  and  I  charge  you  in  ac- 
cordance with  it,  subject  to  the  remarks  I  have  already 
made  in  regard  to  the  question  of  the  $1.10 :  *^  (12.)  That 
the  revenue  laws  of  the  United  States  do  not  assume  to 
dictate  under  what  conditions  a  foreign  manufacturer 
shall  dispose  of  his  property,  nor  to  what  countries  it 
shall  be  shipped.  It  was  perfectly  proper  for  the  claim- 
ants in  this  case,  if  they  saw  fit,  to  refuse  to  sell  their 
wines  in  Spain,  but  it  was  nevertheless  their  duty  to 
state,  in  their  invoices,  the  actual  market  value  thereof  in 
Spain,  and  it  is  the  duty  of  the  jury  to  determine,  from 
all  the  evidence,  if  that  invoice  value  was  correct  and 
true."  That  is  a  sound  proi)Osition,  subject  to  the  re- 
marks I  have  made  in  regard  to  the  $1.10  price,  and  to 
*the  question  whether  it  was  a  cover  or  not. 
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I  decline  to  charge  in  accordance  with  the  thirteenth,, 
fourteenth,  fifteenth,  and  sixteenth  prayers. 

The  seventeenth  prayer  is  correct,  and  I  charge  you. 
in  accordance  with  it :  *'  (17.)  It  being  admitted  by  the 
Oovemment  and  the  claimants  that  all  the  wines  under 
seizure  left  Spain  for  New  York  the  property  of  Lacave 
&  Echecopar,  who  obtained  them  by  manufacture,  the 
invoices  accompanying  the  same  are  required  by  law  to 
contain  the  actual  market  value  of  the  merchandise  at 
the  time  and  place  of  manufacture." 

I  also  charge  you  in  accordance  with  the  eighteenth 
prayer :  '*  (18.)  That  it  is  the  duty  of  the  jury  to  ascer- 
tain, first,  the  time  and  place  of  manufacture  ;  next,  the 
market  value  of  the  wines  under  seizure,  as  an  article  of 
commerce,  at  such  time  and  place ;  and,  then,  whether 
the  prices  stated  in  the  invoices  presented  at  the  Oustom 
House  conform  to  such  market  value." 

The  nineteenth  proposition  comes  back  again  to  the 
$1.1(^  and  I  charge  you  that  it  is  correct,  subject  to  the 
remarks  I  have  already  made  on  the  subject:  '^(19.) 
That  if  the  jury  find  that  the  prices  stated  in  the  invoices 
do  conform  to  the  market  value  of  the  merchandise  as  an 
article  of  commerce  at  the  time  and  in  the  coimtry  of 
manufacture,  then  it  is  immaterial  what  may  be  the  ulti- 
mate actual  receipts  of  the  shippers,  upon  sales  of  the 
wines  delivered  in  New  York  free  of  all  costs  and  charges ; 
because,  the  revenue  law  only  contemplates,  in  respect 
to  invoice  value,  transactions  of  purchase  and  sale  in  the 
market  of  Spain."  That,  as  I  have  stated  before,  is 
true ;  and,  unless  the  $1.10  price  shall  be  found  by  you, 
upon  your  view  of  all  the  facts  in  regard  to  it — the  $1.10 
upon  order  sales — to  be  referable  to  the  market  of  Spain, 
then  it  has  nothing  to  do  with  the  case,  and  how  much 
money  went  back  to  the  pockets  of  Lacave  &  Echeco- 
par is  immaterial. 

The  twentieth  proposition  is  also  correct,  and  I  charge 
you  in  accordance  with  it :  "(20.)  That  if  the  jury  find 
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that  any  of  the  wines  under  seizure,  or  similar  wines  of 
Lacave  &  Echecopar,  were  not  sold  in  the  market  of  the 
place  of  manufacture,  or  subjects  of  general  commerce 
there,  then  they  are  at  liberty  to  consider  the  value,  at 
the  same  time  and  place,  of  the  wines  of  other  houses  or 
manufacturers,  of  similar  grade,  quality,  and  character, 
in  order  to  ascertain  the  correctness  of  the  invoices  in 
controversy ;  and,  if  there  be  no  such  similar  wines,  then 
the  sum  which  it  cost  Lacave  &  Echecopar  to  produce 
the  wines  under  seizure,  with  a  fair  manufacturer's  profit 
added."  That  comes  back  again  to  what  we  have  had  so 
often,  in  the  course  of  this  trial,  that,  if  there  is  no  evi- 
dence as  to  the  market  value  of  these  wines,  or  of  wines 
of  a  similar  grade  and  quality,  derived  from  actual  sales 
of  them,  or  transactions  in  regard  to  them,  then  you  are 
at  liberty  to  resort  to  the  cost,  with  a  fair  manufacturer's 
profit  added,  but  only  in  such  case. 

The  twenty-first  proposition  is  correct,  and  I  charge 
in  accordance  with  it:  **(21.)  That,  if  the  jury  believe 
that  the  parcels  of  wine  marked  P  &  A  1  and  P  &  A  2 
were  invoiced  at  their  real  value  in  the  actual  markets  of 
the  place,  and  at  the  time,  of  manufacture,  then  neither 
they,  nor  the  invoice  containing  them,  is  liable  to  con- 
demnation ;  and  the  statement  of  higher  prices  sent  to 
Miln  is  of  no  consequence  in  this  case,  unless  the  jury 
shall  believe  that  the  jmces  mentioned  are  not  mere  pro 
forma  prices  on  which  to  effect  sales  in  New  York,  but 
the  actual  market  price  in  Cadiz."  It  is  only  as  evidence 
of  actual  market  price  in  Cadiz  that  that  transaction, 
that  letter,  that  statement,  that  paper  or  invoice,  what- 
ever it  may  be,  is  introduced  into  the  case  by  the  Gov- 
ernment ;  and,  if  it  shall  be  thought  by  you,  upon  all  the 
facts,  not  to  indicate  any  thing  in  regard  to  the  actual 
market  value  in  Cadiz,  it  has  nothing  to  do  with  the 
case. 

The  twenty-second  proposition  is  also  correct,  and  I 
charge  you  in  accordance  with  it :  "  (22.)  That,  until  the 
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Jury  find  that  the  wines  under  seizure  were  invoiced  at 
less  than  their  actual  market  value  at  the  time  and  place 
of  their  manufacture,  they  cannot  take  into  considera- 
tion any  evidence  in  the  case  respecting  (1)  the  Mansa- 
nilla  octave ;  (2)  the  Barnard  cask  of  sherry ;  or  (3)  the  | 

De  Visser  transaction,"  I  have  already  stated  to  you 
that  these  three  things  only  bear  upon  the  question  of 
knowledge  and  intent,  after  you  shall  have  found  that 
there  was,  in  fact,  an  undervaluation. 

The  twenty-third  proposition  is  incorrect,  and  I  de- 
cline to  charge  it. 

The  twenty-fourth  proposition  is  correct,  and  I  charge 
you  accordingly :  "  (24.)  If  the  house  of  Lacave  &  Eche- 
copar  believed  that  the  letters,  purporting  to  be  signed 
by  Samuel  D.  Jones,  contained  a  regular  mercantile  pro- 
position for  a  purchase  of  their  Grown  sherry  wines,  and 
if  the  house  of  Lacave  &  Echecopar  answered  this  propo- 
sition, and  fixed  certain  prices  as  those  for  which  they 
would  sell  the  same  for  export,  then  you  are  at  liberty 
to  infer  that  they  would  have  sold  the  same  wines  to  any 
body  at  the  prices  named,  and  also  to  infer  that  there 
was  a  market  value  thus  made  and  fixed  by  the  house  of 
Lacave  &  Echecopar  itself,  and  that  such  market  value 
was  as  low  as  the  price  thus  fixed,  after  deducting  there- 
from the  cost  of  removing  said  wines  from  Oadiz,  and 
placing  them  on  board  vessels  in  that  port,  for  transporta- 
tion to  New  York." 

The  twenty-fifth  proposition  is  also  correct:  "(26.) 
The  court  is  also  requested  to  charge  that  substantially 
the  same  remarks  and  instruction  as  last  above  given,  are 
iilso  applicable  to  the  letters  to  and  from  the  house  of  J. 
Bensusan  &  Go.,  and  to  the  prices  named  by  them  for  the 
said  wine."  The  substance  of  the  last  two  propositions  * 
is,  that  if  Lacave  &  Echecopar  and  Bensusan  &  Go.  be- 
lieved that  these  were  real  iand  fide  applications,  and  if 
their  offers  were  real  and  l>ond  fide^  then  you  are  to  take 
the.m  into  consideration  as  part  of  the  evidence  on  mar- 
ket value. 
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The  twenty-sixth  proposition  I  decline  to  charge,  as 
it  is  a  question  of  fact  solely  for  the  jury.  That  is,  it  is 
a  question  of  fact  for  you,  whether  the  houses  of  Lacave 
&  EiChecopar,  and  of  J.  Bensusan  &  Co.,  when  they  re- 
spectively answered  the  propositions  contained  in  these 
letters,  believed  that  the  same  were  real  proposals  for  the 
purchase  of  wines  by  a  person  desirous  of  buying  them 
for  exportation  to  Oanada.  That  is  a  question  of  fact  for 
you.  I  am  asked  to  charge  you  one  way  or  the  other  on 
it,  as  a  question  of  law,  which  I  decline  to  do. 

The  twenty-seventh  proposition  is  correct,  and  I 
charge  you  in  accordance  with  it :  ''  (27.)  If  the  house  of 
Lacave  &  Echecopar,  and  of  J.  Bensusan  &  Go.,  suj)- 
posed,  in  answering  the  letters  purporting  to  be  signed 
by  Samuel  D.  Jones,  that  they  were  written  by  a  person 
who  wisl^ed  to  become  a  customer,  in  the  ordinary  way  of 
trade,  and  if,  in  reply,  they  named  their  prices  for  cash, 
for  export,  for  considerable  quantities  of  said  wines,  it 
does  not  detract  a  particle  from  the  value  of  the  evi- 
dence, as  evidence  of  market  value  in  Oadiz,  that  neither 
Jones  nor  Farwell,  in  fact,  intended  to  buy,  and  that  the 
letters  written  in  the  name  of  said  Jones  were,  in  fact, 
written  to  obtain  evidence  to  be  used  for  the  United 
States ;  because,  the  test  to  be  applied  is  the  state  of 
mind  of  Lacave  &  Echecopar,  and  of  J.  Bensusan  &  Co., 
at  the  times  respectively  when  they  wrote  the  letters 
jstating  prices,  in  reply  to  those  purporting  to  come  from 
the  said  Jones." 

The  twenty-eighth  proposition  is,  that  the  evidence 
of  the  witnesses  Henshaw  and  Marshall,  and  the  general 
credit  to  be  given  to  their  testimony,  on  your  view  of 
their  examination  and  cross-examination,  is  left  entirely 
to  you,  and  of  all  this  you  are  the  exclusive  judges.  That, 
undoubtedly,  is  true,  and  I  charge  you  in  accordance 
with  it. 

The  twenty-ninth  proposition  is  correct :  **  (29.)  That, 
if  the  jury  shall  find,  under  instructions  from  the  court 
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in  matters  of  law,  or  in  any  other  way,  that  the  invoice 
valuations  of  the  wines  under  seizure  did  not  conform  to 
the  value  of  such  wines  in  the  actual  markets  of  the 
country  of  production,  as  required  by  the  revenue  laws 
of  the  United  States,  still  they  cannot  return  a  verdict 
for  the  Government,  unless  they  shall  also  find  that  such 
discrepancy  was  not  the  result  of  honest  error  on  the 
part  of  the  manufacturers,  in  respect  to  matters  of  law 
or  fact,  but  was  made  knowingly,  with  guilty  knowledge, 
with  design  to  evade  the  payment  of  duty  which  they 
knew  was  legally  chargeable  on  the  merchandise."  I  have 
already  charged  you  substantially  to  that  effect,  and 
have  explained  the  meaning  of  the  words,  "knowledge," 
"guilty  knowledge,"  "design  to  evade  the  payment  of 
duty,"  "honest  error,"  and  all  the  other  expressions  used 
in  the  request. 

The  thirtietfi  request  is :  "  (30.)  That  the  jury  cannot, 
for  the  purpose  of  ascertaining  the  market  value  in 
Cadiz  of  these  wines,  consider  the  sum  for  which  they 
were  insured  in  the  city  of  New  York,  by  the  direction 
of  Lacave  &  Echecopar."  I  charge  you  upon  that  sub- 
ject, that,  if  you  shall  find,  upon  the  evidence,  that  this 
11.10  price,  on  order  sales,  was  a  mode  of  business  adopted 
for  the  purpose  of  concealing  the  real  prices  of  the  wines 
at  Cadiz,  and  therefore  shall  find  that  the  $1.10  was  a 
Cadiz  price,  less  the  proper  deductions,  then  you  may 
take  into  consideration,  for  the  purpose  of  ascertaining 
the  market  vg,lue,  this  question  of  insurance,  but  not 
otherwise.  If  you  find  that  the  11.10  on  these  order  sales 
was  not  a  Cadiz  price,  but  was  entirely  a  New  York  price, 
then  the  insurance  has  nothing  to  do  with  the  case  ; 
otherwise,  it  has.  And,  on  the  subject  of  insurance,  you 
will  recollect  the  views  that  were  presented  to  you  by 
the  counsel  on  both  sides,  in  case  you  shall,  under 
the  instructions  of  the  court,  find  it  to  be  a  proper  ele- 
ment in  the  case. 

The  thirty-first  request  I  decline  to  charge.  It  is  sub- 
stantially to  the  effect  (and  I  state  it  because  it  is  neces- 
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sary  to  make  some  remarks  upon  one  expression  in  it),  that 
the  De  Yisser  transaction,  the  Mansanilla  and  Barnard 
transactions,  and  other  transactions  in  which  duties  were 
to  be  paid  by  persons  in  this  country  upon  wines  sent,  hav- 
ing beAn  introduced  in  evidence  by  the  Government  for 
the  puiT)ose  of  showing  intent^  are  entitled  to  little  or  no 
weight  for  that  purpose,  because  Lacave  &  Echecopar 
had  no  motive  to  undervalue  the  wines.  Now,  gentle- 
men, this  is  a  question  wholly  for  you  ;  and,  upon  this 
<}uestion  of  motive,  which  has  been  argued  to  you  by  the 
counsel  for  the  claimants  and  by  the  counsel  for  the 
Government,  as  affecting  these  wines  involved  in  the  De 
Yisser,  the  Barnard,  the  Lenau  and  other  transactions, 
the  language  of  the  statute  of  the  United  States  (the 
Act  of  1830)  is,  that  these  things  are  not  allowed  to  be 
done  with  the  intent  to  evade  or  defraud  the  revenue. 
It  is  just  as  much  an  offence  against  the  law  for  a  man 
to  violate  it  with  an  intent  to  evad^  the  revenue  in  any 
way,  as  it  is  to  do  so  with  an  intent  to  defraud  the 
revenue.  But  the  question  of  motive  is  one  entirely  of 
fact  for  you  to  consider,  upon  all  the  evidence  in  the 
case. 

That  disposes  of  the  requests  to  charge  on  both  sides, 
and  now  it  is  my  duty  to  call  your  attention  to  two  or 
three  other  points  in  the  case,  and  then  I  will  commit  it 
to  your  consideration. 

It  was  urged  to  the  court,  early  in  the  trial,  and  over- 
ruled by  the  court,  and  it  has  been  urged,  in  summing 
up,  to  you,  by  the  counsel  for  the  claimants,  with  very 
great  earnestness,  that  great  weight  is  to  be  given  to  the 
fact  of  the  appraisement  and  reappraisement  of  these 
wines,  by  the  custom  house,  at  the  price  of  $16.  The 
court  was  asked  to  lay  down  the  law  to  be,  that  this 
appraisement  was  conclusive ;  that  it  ended  the  question 
between  these  parties  ;  that  it  not  merely  went  to  estab- 
lish the  proper  rate  of  duty,  but  that  it  condoned  any 
offence ;  that  it  was  a  pardon  of  any  offence  that  had 
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been  committed ;  that  it  was  a  flat  bar  to  any  prosecu- 
tion by  the  Gk>vemment  to  forfeit  these  goods  for  any 
fraud  that  had  been  ^committed.  Now,  gentlemen,  suck 
is  not  the  law.  The  law  has  been  held  the  other  way 
ever  since  the  earliest  revenue  law  wai^  enacted,  time 
and  time  again,  by  all  the  courts  that  have  ever  consid- 
ered the  question,  and,  according  to  my  apprehension^ 
there  is  not  a  decision  the  other  way.  The  cases  on  thi» 
subject  all  draw  this  distinction — ^and  it  is  one  as  per^ 
fectly  appreciable  by  you  as  it  is  by  a  lawyer — that  this 
appraisement  and  reappraisement,  and  all  this  machinery 
which  you  have  seen  spread  out  upon  the  papers  here,  is 
for  the  purpose  of  getting  at  the  duty,  and  for  no  other 
object.  It  is  to  find  out  the  duty.  It  is  a  mode  of  liti- 
gation between  the  parties,  the  Government  on  the  one 
side  and  the  importer  on  the  other,  to  find  out  how  much 
duty  is  to  be  paid  on  the  goods ;  and,  when  that  ma- 
chinery is  carried  through  by  appraisement  and  reap- 
praisement, and  the  duties  are  paid,  and  the  merchandise 
is  delivered,  that  transaction  is  settled,  so  far  as  the 
duties  are  concerned,  and  the  Government,  afterwards,, 
even  though  they  find  that  there  has  been  a  mistake^ 
cannot  recover  from  any  one,  by  a  lien  on  the  goods  or 
by  a  suit  against  the  individual,  any  more  duty.  It  is 
conclusive  upon  that  subject,  but  only  upon  that  subject. 
It  is  not  conclusive  if  a  fraud  has  been  committed.  It 
does  not  condone  or  pardon  any  fraud  that  has  been 
committed  by  any  false  invoice,  or  any  knowing,  inten- 
tional, wilful  undervaluation.  A  forfeiture  for  fraud  can 
be  enforced  after  appraisement,  reappraisement,  payment 
of  duty,  and  delivery  of  the  goods.  The  appraisement 
system  is  for  all  cases,  and  ordinarily  presupposes  an 
honest  invoice,  but  a  mistaken  one,  and  a  payment  of  too 
little  duty.  This  subject  came  up  before  the  same  learned 
judge.  Judge  Hopkinson,  in  the  case  from  which  I  have 
already  cited,  in  1840  {Grabbers  JJ.,  356),  on  a  seizure  of 
twenty-five  cases  of  cloth.    The  same  ground  was  taken 


SOUTHERN  DISTRICrr  OF  NEW  YORK.  287 


1,209  Quftrter  CaskB  and  1,286  Octayes  of  Sherry  Wine. 


there,  first  to  the  court,  as  a  question  of  law,  and  then 
to  the  jury,  and  the  judge  disposed  of  it  in  this  way.  He 
says  (page  369),  '*  To  invoice  the  goods  below  their  actual 
value  and  cost,  and  to  enter  them  by  that  invoice,  with 
design  to  evade  the  duties,  is,  yer  «6,  an  offence  which 
forfeits  them,  whether  the  invoice  was  afterward  instru- 
mental in  the  estimation  of  the  duties  for  that  'purpose 
or  not.  The  evidence  must  foUow  the  issue,  and  must 
depend  upon  the  fact  to  be  proved.  When  the  question 
is  whether  an  importer  has  paid  the  duties  legally  charge- 
able upon  his  goods  " — ^and  that  is  not  the  question  in  a 
case  of  seizure — '4t  may  be  enough  for  him  to  say,  I 
have  paid  all  that  the  officers  of  the  Government  ap- 
pointed to  ascertain  them  declared  to  be  due,  and  the 
question  should  rest.  But,  when  the  inquiry  is  whether 
he  has  been  guilty  of  a  specific  fraud  or  not,  it  would  be 
extraordinary  if  the  acts  or  opinions  of  men  in  reference 
to  another  subject,  should  be  conclusive,  either  for  his 
condemnation  or  acquittal."  And  such  is  the  law.  If  it 
had  so  happened  in  this  case,  upon  appraisement  and 
reappraisement,  that  these  goods  here  invoiced  at  $16 
the  quarter  cask,  had  been  appraised  at  $25,  then,  upon 
the  theory  of  the  claimants,  the  Government  could  have 
insisted  that  that  was  conclusive  evidence  against  the 
claimants,  and  that  the  claimants  could  not  be  permitted, 
on  this  trial,  to  show  that  the  value  was  not  $25,  but  was 
really  no  greater  than  $16.  The  law  says,  that  this  ap- 
praisement and  reappraisement  are  not  conclusive  on 
either  side.  If  they  are  higher  than  the  invoice,  they  do 
not  bind  the  claimant  upon  the  question  of  seiziu*e.  If 
they  are  equal  to  or  lower  than  the  invoice,  they  do  not 
bind  the  Government.  This  is  fair  for  both  sides.  But, 
still  farther  on  in  the  same  case,  when  Judge  Hopkinson 
came  to  charge  the  jury,  the  matter  was  pressed  on  his 
attention  again,  and  the  learned  judge  says  (page  375) : 
^'  It  is  contended  that,  as  these  goods  were  appraised  at 
the  custom  house  in  New  York  at  the  invoice  prices. 
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that,  as  they  were  passed  through  that  custom  house  on 
that  appraisement,  paid  the  duties  according  to  that  ap- 
praisement, and  were  thereupon  delivered  to  the  import- 
ers, they  are  now  exempted  from  all  further  inquiry  into 
their  cost  or  value,  not  only  in  relation  to  the  ^momit  of 
duties  legally  chargeable  on  them,  but  on  a  prosecution 
for  fraud  in  making  up  those  invoices,  and  on  any  or 
every  other  account ;  that  the  very  fraud  by  which  it  is 
alleged,  in  this  prosecution,  the  passing  of  the  goods 
through  the  custom  house  was  obtained,  that  is,  the 
false  invoices,  cannot  now  be  inquired  into.    I  can  by  no 
means  assent  to  this  doctrine,  which,  in  my  judgment, 
would  be  to  offer  a  premium  for  successful  fraud,  and 
punishment  only  to  the  unskilful.  I  adhere,  on  reflection, 
to  the  opinion  I  gave  on  the  trial.    I  will  add  but  a  re 
mark.    It  is  said  these  officers  are  the  appointed  agents 
of  the  Government,  and  that  the  Government  is  bound 
by  their  acts.    The  answer  is  plain.    The  Government 
does  not  claim  any  right  or  privilege  for  itself  that  every 
citizen  does  not  possess.    Suppose  one  of  you  should 
appoint  an  agent  to  sell  your  house  or  goods,  with  even 
more  clear  and  full  powers  than  those  given  to  the  ap- 
'  praiser  by  the  Acts  of  Congress.    Your  agent  makes  a 
sale,  but  it  is  afterward  proved  that  he  has  been  grossly 
defrauded  by  the  purchaser,  by  false  representations,  by 
the  suppression  of  the  truth,  by  that  which  constitutes 
fraud  in  the  law.    Would  you  suppose  you  are  bound  by 
such  a  transaction — that  the  cheat  is  safe,  and  may  retain 
your  property  only  by  saying  that  it  was  delivered  to 
him  by  your  agent  ? " 

T  have  deemed  it  my  duty,  gentlemen,  to  make  these 
remarks,  because  of  the  very  earnest  manner  in  which 
considerations  growing  out  of  the  appraisement  and  re- 
appraisement  at  $16,  were  pressed  upon  your  attention. 
So,  also,  a  great  many  remarks  were  made,  in  summing 
up  and  in  the  course  of  the  trial,  in  reference  to  the  laws 
on  the  subject  of  the  seizure  of  goods,  the  employment 


SOUTHERN  DISTRICT  OP  NEW  YORK.  289 

1,209  Quarter  CaskB  and  1,286  Octayes  of  Sherry  Wine. 

of  informers,  and  the  seizure  of  books  and  papers,  none 
of  which  questions  have  any  thing  to  do  with  this  case ; 
and  the  fact  that  they  have  nothing  to  do  with  this  case 
is  manifest  from  the  fact  that,  in  the  thirty-one  prayers 
for  instruction,  upon  the  part  of  the  claimants,  there  is 
not  one  which  touches  any  one  of  these  subjects.  They 
have  nothing  to  do  with  the  case.  From  the  year  1793 
to  the  present  time— a  period  of  seventy-five  years — the 
law  has  stood,  that  the  collector,  and  other  officers  of  the 
revenue,  on  mere  suspicion,  may  enter  into  a  vessel  and 
search  it,  and  seize  the  goods  and  hold  them  on  suspicion 
of  fraud  upon  the  revenue.  So,  in  the  act  of  1799,  sec- 
tion sixty-six,  if  the  collector  suspects  that  goods  are  not 
invoiced  properly,  he  may  take  possession  of  them.  By 
section  sixty-seven,  on  suspicion  of  fraud,  he  may  open 
the  goods.  By  section  sixty-eight,  he  may  search  sus- 
pected places  for  goods.  That  has  bpen  the  policy  of  the 
law  from  the  commencement.  Fraud  could  never  be  pre- 
vented or  detected  but  for  this  high  power,  which  is  the 
prerogative  of  the  sovereign  authority  of  the  Govern- 
ment, and  which  is  for  your  protection,  and  for  my  pro- 
tection, and  for  the  protection  of  every  man  who  wishes 
to  do  an  honest  business,  and  not  to  be  driven  out  of  it 
by  parties  who  may  commit  frauds  upon  the  Govern- 
ment. So,  also,  ever  since  the  act  of  1799,  the  system  of 
informers  has  been  sanctioned ;  and,  by  section  ninety- 
one  of  the  Act,  one-fourth  of  the  proceeds  of  a  seizure 
is  given  to  the  informer.  That  la^w  still  remains  in 
force,  and  various  laws  enacted  since,  both  in  regard  to 
customs  and  internal  revenue,  all  sanction  the  employ- 
ment of  informers,  and  give  them  a  share  of  the  proceeds 
of  the  property  seized.  And,  more  recently,  by  other 
acts,  additional  powers,  which  must  have  been  conferred 
for  good  purposes  and  from  good  motives,  and,  as  we 
must  presume,  upon  sufficient  cause,  were  conferred  in 
certain  cases,  and  under  certain  restrictions,  to  seize  the 
books  and  papers  of  parties  suspected  of  being  concerned 
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in  frauds  upon  the  revenue.  Therefore,  gentlemen,  that 
is  the  policy  of  the  law,  and  it  is  not  to  be  inveighed 
against,  to  influence  your  minds.  It  is  a  part  of  the  law 
which  yoii  are  called  upon  to  administer ;  and,  to  address 
to  you  considerations  based  upon  prejudice  against  the 
informer  in  a  case,  or  prejudice  against  the  seizure  of 
goods,  or  of  books  and  papers,  is  to  ask  you  to  take  into 
•consideration  things  which,  under  your  oaths,  and  under 
the  law  as  given  to  you  by  the  court,  you  have  no  right 
to  consider,  which  have  no  relevancy  to  the  case,  and 
which  you  have  no  right  to  permit  in  any  maimer  to  in- 
fluence your  judgment.  Yon  are  to  consider  and  decide 
this  case  fairly,  upon  the  evidence  addressed  to  the  true 
merits  and  issues  in  the  cause,  which  I  have  explained  to 
you  as  clearly  as  it  is  in  my  power  to  do. 

There  is  but  one  more  remark  I  have  to  make  to  you, 
^nd  that  is  in  refer^ce  to  the  question  of  the  burden  of 
proof.  It  has  been  the  law  upon  that  subject  since  the 
year  1799,  enacted  by  a  Congress  and  sanctioned  by  a 
President  who  had  to  do  with  the  formation  of  the  Oon- 
Btitution,  and  with  the  creation  of  our  present  system  of 
government,  and  it  has  remained  the  law  on  that  sub- 
ject until  the  present  time,  and  it  was  asserted  and 
affirmed  no  longer  ago  than  December,  1865,  by  the  Su- 
preme Court  of  the  United  States,  in  the  case  of  Cliquot's 
Champagne,  which  I  have  already  cited,  where  the  court 
say:  ^^It  is  argued  that  the  rule  relating  to  probable 
cause  and  the  onus  prohandt^  rpvescvihed  in  the  seven ty- 
<flrst  section  of  the  Act  of  1799,  is  confined  to  prosecutions 
"Under  that  Act,  and  has  no  application  to  those  under 
the  Act  of  1863,  which  is  silent  upon  the  subject.  It 
would  be  a  singular  result,  if,  in  a  prosecution  upon  an 
information  containing  counts  upon  this  and  later  stat- 
utes in  pari  materiaj  the  rule  should  apply  to  a  part  of 
the  counts  and  not  to  others.  The  seventieth  and  sev- 
enty-flrst  sections  must  be  construed  together.  They 
both  look  to  future  and  further  legislation.    In  all  the 
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changes  which  the  revenne  laws  have  undergone,  neither 
has  been  repealed.  The  authority  to  seize  out  of  the  dis- 
trict of  the  seizing  officer,  and  this  rule  of  onus  probandi^ 
have  always  been  regarded  as  permanent  features  of  the 
revenue  system  of  the  country."  And  they  affirm  the 
charge  of  the  learned  district  judge,  and  his  refusal  to 
•charge  as  requested  by  the  claimants  in  that  case,  that 
the  burden  of  proof  was  not  upon  the  claimants,  but  was 
upon  the  prosecution.  Now  the  law  upon  that  subject 
is  this — that  where  probable  cause  is  shown  for  the  prose- 
cution (and,  in  this  case  and  in  all  cases  it  is  for  the 
court  to  decide  whether  probable  cause  is  shown  for  the 
prosecution,  and  the  court  decides  that  there  is  such 
probable  cause  by  throwing  the  claimants  upon  their  de- 
fence, as  it  did  in  this  case), — ^where  probable  cause  is 
shown  for  the  prosecution,  the  burden  of  proof  is  thrown 
upon  the  claimants  to  dispel  the  suspicion,  and  to  explain 
the  circumstances  which  seem  to  render  it  probable  there 
has  been  a  knowing  undervaluation.  The  Government, 
in  this  case,  having  established  probable  cause,  it  is  for 
the  claimants  to  show  their  innocence,  and  dispel  and 
clear  up  the  suspicion  which  the  Government,  in  the  be- 
ginning, raised  against  them.  Under  this  rule,  it  is  for 
you  to  say,  whether  the  claimants  have  made  out  their 
defence,  and  have  shown  that  these  wines  were  invoiced 
at  a  value  as  high  as  their  actual  market  value  in  Cadiz 
at  the  time  they  were  manufactured,  or  that  the  failure 
to  so  invoice  them  was  the  result  of  accident  or  mistake, 
and  not  of  knowledge  or  intent.  If  they  have  not  shown 
that,  you  will  find  for  the  United  States,  and,  if  they 
have  shown  that,  you  will  find  for  the  claimants. 

As  I  stated  before,  there  are  two  counts  in  this  in- 
formation for  your  consideration — one  under  the  fourth 
section  6f  the  Act  of  1830,  which  requires  that  the  oflfence 
shall  have  been  committed  with  intent  to  evade  or  de- 
fraud the  revenue,  and  the  other  under  the  first  section 
of  the  Act  of  1863,  which  requires  that  the  party  shall 
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have  knowingly  made,  or  attempted  to  make,  an  entiy 
by  a  false  invoice,,  or  other  false  paper.  Under  the  Act 
of  1830,  you  must  find,  in  order  to  find  against  the  claim- 
ants and  in  favor  of  the  Government,  that  the  invoices 
were  made  up  with  latent,  by  false  valuations,  to  defraud 
the  Government,  and,  unless,  under  that  Act,  you  so  flnd» 
the  goods  cannot  be  forfeited.  Under  the  Act  of  1863, 
the  goods  cannot  be  forfeited,  unless  you  find  that  the 
entry,  or  attempt  to  make  the  entry,  was  done  know- 
ingly. You  can  find  for  the  Government  under  either 
statute,  that  is,  under  the  counts  of  the  libel  under  either 
statute.  You  may  find  under  the  law  of  1830,  or  under 
the  law  of  1863.  If  you  find  against  the  claimants  under 
either,  the  goods  are  to  be  forfeited.  You  must  find  in 
favor  of  the  claimants  under  both,  to  find  a  verdict  in 
their  favor. 

With  these  observations,  I  leave  the  case  to  your  pa- 
tient and  attentive  consideration. 

The  jury  then  retired.  After  being  in  consultation 
for  twenty-four  hours,  they  came  again  iato  court,  and, 
upon  stating  their  inability  to  agree  upon  a  verdict,  were 
discharged. 


MARCH,  1868. 


IN  THE  MATTEE  OF  THE  WASHINGTON  MA- 
EINE  INSURANCE  COMPANY,  AN  INVOLUN- 
TAEY  BANKEUPT.  , 

Corporation. — Dissolution. — Service. 

Where  a  oorporation  was  organiied  under  the  laws  of  the  State  of  New  York,  and^ 
in  a  proceeding  ioBtitnted  by  the  Attorney  General  of  the  State,  and  restraining^ 
the  company  and  its  officers  from  exercising  any  of  its  corporate  powers,  was 
declared  insolvent,  and  an  order  dissolving  it  and  appointing  a  receiver  was 
made  by  the  Supreme  €k>nrt  of  the  State,  and  the  recover  took  possession  of 
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the  property  of  the  company,  and  thereupon  a  petition  in  inrolnntary  hankmptcy 
was  filed: 

SUd,  That  the  seryice  of  the  order  to  show  cause  must  be  made  by  publication. 

That  the  company  had  suffered  its  property  to  be  taken  on  legal  process,  with  in- 
tent to  defeat  the  operation  of  the  Bankruptcy  Act. 

This  was  a  proceeding  in  involuntary  bankruptcy^ 
against  The  Washington  Marine  Insurance  Company, 
a  corporation,  incorporated  under  the  laws  of  the  State 
of  New  York.  On  the  26th  of  October,  1867,  upon  the 
X>etition  of  the  Attorney  General  of  the  State  of  New 
York,  the  Supreme  Court  of  the  State  of  New  York,  for 
the  city  and  county  of  New  York,  made  an  order  dissolv- 
ing the  company,  and  appointed  Cornelius  K.  Garrison 
receiver,  and  restraining  the  company  and  all  its  officers 
and  agents  from  exercising  any  of  the  corporate  powers 
or  franchises  of  the  company,  and  from  disposing  of  any 
of  its  property  and  effects  except  to  the  said  receiver. 
Under  this  order,  the  said  receiver  took  possession  of 
the  office,  books,  and  property  of  the  company  on  the 
same  day,  and  thereafter  continued  in  possession  of 
them,  and  had  done  various  acts  in  the  winding  up  of 
its  affairs.  On  the  9th  of  March,  1868,  a  petition  for 
adjudication  of  bankruptcy  was  filed  in  this  court  against 
the  company,  by  the  Ocean  Insurance  Company  of  Port- 
land, Me.,  alleging,  as  the  act  of  bankruptcy,  that  the 
Washington  Company  had  suffered  its  property  to  be 
taken  on  legal  process  with  intent  to  defeat  the  opera- 
tion of  the  Bankruptcy  Act,  and  showing,  by  deposi- 
tions, that  the  Washington  Company  had  suffered  all  of 
its  property  to  be  taken  possession  of  imder  the  order 
appointing  a  receiver.  Upon  the  petition,  an  order  was 
granted  by  this  court  requiring  the  Washington  Company 
and  the  receiver  to  show  cause  why  the  company  should 
not  be  adjudged  bankrupt,  and  ordering  that  service  of 
the  petition  and  order  be  made  upon  the  officers  of  the 
company  and  the  receiver.  The  order  was  returnable 
on  the  15th  of  March,  on  which  day  the  usual  proof  of 
service  was  made. 
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The  court  (Blatohfobd,  J.),  held,  after  argument  on 
the  part  of  the  i>etitioning  creditors  and  the  receiver, 
that  the  Bankruptcy  Act  applied  to  the  case  of  the 
Washington  Marine  Insurance  Oompany,  but  that  it  was 
a  case  where  the  debtor  proceeded  against  could  not  be 
#found  on  account  of  the  dissolution.  Service  of  the 
order  to  show  cause  was,  therefore,  ordered  to  be  made- 
by  publication,  and  the  return  day  was  adjourned  to  the 
21st  of  March.  On  that  day,  on  due  proof  of  service  of 
the  order  to  show  cause  by  publication,  and  in  default  of 
an  appearance  by  the  company,  the  court  declared  the 
Washington  Marine  Insurance  Oompany  bankrupt,  and 
issued  process  accordingly. 

For  the  Ocean  Insurance  Company,  petitioning  cred- 
itor, F.  C.  Nye  and  T.  A.  Jenckes. 

For  the  receiver,  E.  B.  Meade,  W.  F.  AUen,  and  C.  J- 
Sewo/rd. 


MARCH,  1868. 

THE   SOHOONBE  GENEEAL  SHEEIDAN. 

Bbeaoh  of  Charter. — Lien  on  Vbbsbl. — Charter  not  Begun. 

Where  a  yeBsel  was  chartered  in  New  York,  for  a  yoyagelrom  ports  in  Florida  ta 
New  York,  and  did  not  go  to  any  of  the  ports  of  loading  named,  but  retamed 
to  New  York  without  having  entered  on  the  performance  of  the  charter,  the 
charter  party  containing  a  clause  whereby  the  parties  bowid  the  yessel  and 
the  merchandise  to  be  laden  on  board,  each  to  the  other,  for  the  faithful  per- 
formance of  the  coyenants  therein  contained : 

Held,  That  an  action  in  rem  against  the  vessel,  to  recover  the  damages  occasioned 
to  the  charterer  by  this  breach  of  the  charter,  would  not  lie,  and  that  the  libel 
must  be  dismissed. 

Under  such  a  charter,  any  duty  that  may  be  violated  by  the  owner  or  master 
before  the  cargo  is  put  on  board,  is  not  a  duty  of  the  vessel,  or  one  for  the 
breach  of  which  a  lien  on  the  vessel  is  created  or  can  be  enforced. 


SOUTHERN  DISTRICT  OF  NEW  YORK.  295 

The  Schooner  General  Sheridan. 

On  the  19th  of  March,  1867,  the  schooner  General 
Sheridan  was  chartered  to  Eberhard  Faber,  by  a  written 
charter  party  entered  into  at  New  York.  The  vessel 
was  then  at  sea,  and  the  charter  was  for  a  voyage  from 
one  or  more  of  several  named  places  of  loading  on  the 
west  coast  of  Florida  to  New  York.  Faber  afterward 
filed  his  libel  against  the  vessel  in  rem^  alleging  a  breach 
of  the  charter,  in  that  the  vessel  did  not,  as  she  was 
required  to  do  by  the  charter  party,  proceed  to  any  of 
the  ports  of  loading  the]:i^in  mentioned,  or  give  notice  of 
her  readiness  to  receive  cargo,  or  take  any  cargo,  but  re- 
turned to  New  York  without  having  fulfilled  any  of  the 
stipulations  of  the  charter  party.  He  claimed  damages 
for  such  breach  to  the  amount  of  $5,000,  and  alleged,, 
that,  by  a  clause  in  the  charter,  it  was  agreed  by  the  par- 
ties that  the  vessel  should  be  bound  for  the  faithful  per- 
formance of  the  charter.  The  claimants  excepted  to  the 
libel,  on  the  ground  that  the  facts  set  forth  in  it  did  not 
constitute  any  lien  on  the  vessel,  and  were  not  within 
the  jurisdiction  of  this  court,  or  enforcable  in  admiralty*. 

For  libellant,  G.  Be  Forest  Lard. 

m 

For  claimants,  Be^e^  Bean  <&  Bimohue. 

Blatchfoed,  J. — ^Authority  can  be  found  for  main- 
taining the  libel  in  this  case.  Thus,  in  the  case  of  The 
Pacific  (1  BUichf.  C.  G.  i2.,  569,  586),  decided  in  1850, 
Mr.  Justice  Nelson,  in  the  Circuit  Court  for  this  dis- 
trict, says,  that  it  is  not  necessary,  in  order  to  give 
jurisdiction  to  the  admiralty  in  rem^  in  the  case  of  a 
contract,  maritime  in  its  nature  and  object,  that  the 
vessel  should  have  entered  upon  the  performance,  and 
that  the  breach  should  have  occurred  in  the  course  of 
the  voyage ;  and  that,  if  the  vessel  refuses  to  receive 
the  cargo  on  board,  when  it  is  at  her  side  ready  to  be 
delivered,  she  is  bound,  and  the  party  aggrieved  is  not 
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obliged  to  look  exclusively  to  the  master  or  owner. 
But  later  cases  have  overruled  this  view.  In  the  case  of 
The  Schooner  Freeman  v.  Buckingham  (18  Howard^  182), 
decided  by  the  Supreme  Court  at  the  December  Term, 
1855,  Mr.  Justice  Curtis,  delivering  the  opinion  of  the 
court,  says  :  **  Under  the  maritime  law  of  the  United 
States,  the  vessel  is  bound  to  the  cargo,  and  the  cargo 
to  the  vessel,  for  the  performance  of  a  contract  of 
affi*eightment.  But  the  law  creates  no  lien  on  a  vessel 
as  a  security  for  the  performan#e  of  a  contract  to  trans- 
port cargo,  until  some  lawful  contract  of  afi&eightment 
is  made,  and  a  cargo  shipped  under  it."  In  the  case  of 
Vandewater  v.  Mills  (19  Howard^  82),  decided  by  the 
Supreme  Court  at  the  December  Term,  1856,  Mr.  Justice 
Grier,  delivering  the  opinion  of  the  court,  says :  "If  the 
master  or  owner  refuses  to  perform  his  contract,  or,  for 
any  other  reason,  the  ship  does  not  receive  cargo  and 
depart  on  her  voyage  according  to  contract,  the  char- 
terer has  no  privilege  or  maritime  lien  on  the  ship  for 
such  breach  of  the  contract  by  the  owners,  but  must 
resort  to  his  personal  action  for  damages,  as  in'  other 
cases."  This  view  was  applied  by  this  court  in 
July,  1857,  in  the  case  of  Eeed  v.  The  Telos ';  and  in 
May,  1860,  in  the  case  of  Torrices  v.  The  Winged  Bacer. 
It  is  true  that,  in  Vandewater  v.  Mills,  the  court  says 
that  it  was  no  part  of  the  written  agreement  sued  on  in 
that  case,  that  the  vessel  libelled  in  rem  therein  should 
be  hypothecated  as  security  for  the  performance  of  the 
agreement ;  and,  it  is  urged  on  the  part  of  the  libellant 
in  this  case,  that  the  doctrine  laid  down  in  Vandewater 
V.  Mills  is  not  applicable  to  this  case,  for  the  reason  that 
by  the  charter  party  in  this  case,  there  is  an  express 
hypothecation  of  the  vessel.  The  libel  avers  that  **  the 
parties  to  the  said  charter  party  did  also  therein  and 
thereby  bind  themselves,  their  executors,  administrat^ors, 
and  assigns,  and  the  said  vessel,  freight,  tackle,  and 
appurtenances,  and  the  merchandise  to  be  laden  on 
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board,  each  to  the  other,  for  the  trae  and  faithful 
performance  of  all  the  covenants  and  agreements  there- 
in contained,  in  the  penal  snm  of  the  estimated  amount 
of  the  said  charter."  This  is  the  usual  penal  clause 
inserted  in  charter  parties  {Madachlan  on  Merchmit  Ship- 
ping^  chap.  8,  page  334).  It  is  founded  on  the  rule  of 
maritime  law  stated  by  Oleirac  (697) :  '*  Le  batel  est 
obligee  d.  la  marchandise  et  la  marchandise  au  batel ;'' 
and  by  Valin  (1  FoMn,  Ordon.  de  Mwr.^  J.  3,  tit.  1,  art.  11) : 
"The  ship,  with  her  tackle,  the  freight,  and  the  cargo, 
are  respectively  bound  by  the  covenants  of  the  charter 
party."  The  express  covenant  in  this  charter  party 
binding  the  vessel  to  the  merchandise  to  be  laden  on 
board,  and  the  merchandise  to  be  laden  on  board  to  the 
vessel,  must  be  construed  conformably  to  the  principles 
of  the  maritime  law,  and  imports  nothing  more  than 
would  have  been  held,  according  to  those  principles,  to 
be  a  part  of  the  contract,  if  the  express  covenant  had 
not  been  contained  in  the  instrument.  The  obligations 
of  the  vessel  to  the  merchandise  to  be  laden  on  board, 
and  of  the  merchandise  to  be  laden  on  board  to  the 
vessel,  are  mutual  and  reciprocal.  Under  the  covenant, 
the  duty  of  the  vessel,  to  the  performance  of  which  the 
hypothecation  binds  her,  is  to  deliver  the  cargo  that 
may  be  put  on  board  at  the  time  and  place  stipulated 
for  such  delivery.  Any  duty  that  may  be  violated  by 
the  owner  or  master,  before  the  cargo  is  put  on  board,  is 
not  a  duty  of  the  vessel,  or  one  for  the  breach  of  which 
a  lien  on  the  vessel  is  created  or  can  be  enforced.  So, 
too,  under  the  covenant,  if  the  cargo  is  not  laden  on 
board,  it  is  not  bound  to  the  vessel,  and,  therefore, 
the  vessel  cannot  be  in  default,  though  the  master  or 
owner  may  be,  for  the  nondelivery  of  the  cargo.  To  hold 
that  the  vessel  was  bound  to  the  merchandise  to  be 
laden  on  board,  when  there  was  no  merchandise  laden 
on  board,  would  be  to  depart  from  the  express  terms  of 
the  covenant,  and  to  destroy  the  mutual  and  reciprocal 
character  of  the  obligations  of  the  covenant. 
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This  view  of  the  covenant  in  the  charter  party  id  sus- 
tained by  the  opinion  of  the  Circuit  Oourt  for  this  district^ 
in  the  case  of  The  Hermitage  (4  Blatehf.  C.  C.  B.,  474). 
The  charter  party  in  that  case  contained  a  clause,  where- 
by, for  the  fulfilment  of  the  several  stipulations  of  the 
charter  party,  each  party  bound  himself  to  the  other — 
the  one,  the  vessel,  freight,  and  tackle ;  the  other,  the 
merchandise  to  be  laden  on  board.  The  charterers  put 
some  cargo  on  board,  and  then  a  dispute  arose  as  ta 
some  of  the  provisions  of  the  charter  party,  whereupon 
the  charterers  commenced  taking  out  the  cargo,  and 
refused  to  go  on  with  the  charter  party.  The  libellant 
filed  a  libel  in  rem  against  the  cargo,  to  recover  freight, 
according  to  the  charter  party,  for  the  time  the  vessel 
was  used  by  the  charterers,  and  damages  for  the  non- 
fulfilment  by  them  of  the  charter  party.  The  District 
Oourt,  on  exceptions  filed  to  the  libel,  dismissed  it,  on 
the  ground  that  the  suit  in  rein  would  not  lie.  On 
appeal  by  the  libellant,  the  Oircuit  Oourt  (Mr.  Justice 
Nelson)  reversed  the  decree  of  the  District  Oourt,  and 
sustained  the  libel,  on  the  express  ground  that  the 
cargo  had  been  put  on  board,  and  the  voyage  had,  in 
fact,  commenced  according  to  the  terms  of  the  charter 
party,  and  that  the  lien  on  the  cargo  attached  m  soon 
as  it  was  laden  on  board ;  and  that,  so  far  as  the  form  of 
remedy  was  concerned,  the  case  stood  in  the  same  posi- 
tion as  if  the  voyage  had  been  broken  up  by  the  char- 
terers at  any  other  point  in  the  course  of  it.  And  he 
added:  ^^This  case  does  not  fall  within  that  class  of 
cases  where  nothing  has  been  done  under  the  charter  of 
the  vessel,  that  is,  where  no  goods  have  been  placed  on 
board,  and  the  voyage  has  not  been  entered  upon ;  in 
which  cases  there  can  be  no  lien  upon  the  vessel  or 
cargo  under  the  charter  party.  In  such  cases,  whether 
the  breach  of  the  agreement  is  on  the  part  of  the  owner 
or  of  the  charterer,  there  can  be  no  proceeding  in  rem 
against  the  vessel  or  the  cargo,  as  no  lien  has  attached 
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for  the  benefit  of  either  party."  These  views  are  de- 
cisive as  to  the  present  ca^e.  They  indicate  that  the 
doctrine  of  the  case  of  The  Pacific  must  have  been  con- 
sidered by  Mr.  Justice  Nelson  himself  as  unsound, 
probably  in  view  of  the  opinion  of  the  Supreme  Court  in 
the  case  of  Vandewater  v.  Mills. 

The  exceptions  are  allowed,  and  the  libel  is  dismissed, 
with  costs. 


MARCH,  1868. 

THE  STEAMEE  HANSA. 

CoLUBiON  IN   Nbw  York   Harbor. — Steam  Vessels   Crossing. — 

Lookout. 

Where  a  steamer  waa  coming  into  New  York  harbor  from  the  sea,  in  the  day- 
time, having  on  her  starboard  hand  a  steam  Teasel,  bnilt  for  a  floating  gprain 
elevator,  which  was  crossing  her  path,  and  the  latter  kept  her  coarse,  but  was 
strack  by  the  steamer,  and  the  steamer  claimed  that  there  were  Tesaels  at 
anchor  which  prerented  her  from  going  under  the  stem  of  the  elevator,  the 
steamer's  lookout  having  seen  the  latter,  but  not  having  reported  her  for  the 
reason  that>  as  he  supposed,  the  captain  and  pilot,  who  were  on  the  bridge,  saw 
her: 

Stld,  That,  as  the  vessels  were  crossing,  it  was  the  duty  of  the  steamer,  having 
the  elevator  on  the  starboard  side,  to  keep  out  of  the  way.  That  the  failure  of 
the  lookout  to  report  the  elevator,  when  he  saw  her,  was  negligence. 

That,  as  the  steamer  did  not  pretend  that  she  was  baffled  or  misled  by  any  move- 
ment on  the  part  of  the  other  vessel,  and  her  only  mode  of  keeping  out  of  the 
way  of  the  latter  was  to  go  under  her  stem,  she  must  prove  tiiat,  at  no  time 
after  she  was  first  near  enough  to  have  discovered  the  latter,  could  she  have 
ported,  and  thus  avoided  the  collision. 

That  it  was  not  proved  that  the  steamer  entered  among  the  crowd  of  vessels  be- 
fore she  ought  to  have  discoyered  the  elevator. 

Shipman,  J.  This  is  a  suit  to  recover  damages  for  a 
coUisiou  between  the  steamer  Hansa  apd  the  elevator 
Transporter,  owned  by  Stephen  K.  Lane  the  libellant. 
The  former  is  a  large  sea-going  steamer,  running  between 
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New  York  and  Bremen,  and  the  latter  is  a  small  steam 
vessel,  having  a  tower  or  elevator  on  deck,  and  used 
abont  the  harbor  of  New  York  for  the  purpose  of  trans- 
ferring grain  in  bulk.  The  collision  occurred  between 
five  and  six  o'clock,  in  the  afternoon  of  the  13th  of 
March,  1866,  in  the  Hudson  river,  opposite  New  York 
Oity,  and  near  the  New  Jersey  shore. 

The  HaAsa  was  just  in  from  sea,  and  bound  to  her 
dock  at  Hoboken.  The  Transporter  was  crossing  the 
river  from  New  York  to  the  coal  docks  at  Jersey  Oity. 
The  Hansa  was  in  charge  of  a  pilot,  and  had  a  lookout 
stationed  on  her  forecastle.  This  lookout  says  he  first 
saw  the  Transporter  three  or  four  points  on  the  starboard 
bow  of  the  Hansa,  crossing  the  river,  and  that  this 
might  have  been  eight  or  ten  minutes  before  collision. 
He  states  that  he  did  not  report  her,  because  he  supposed 
the  captain  and  pilot  of  the  Hansa,  who  were  on  the 
bridge  at  the  time,  saw  her.  He  also  says  that  the 
Hansa  blew  her  whistle  to  the  Transporter,  but  whether 
before  or  after  he  first  saw  her,  he  cannot  say.  Both  he 
and  Harrow,  the  pilot  of  the  Hansa,  say  that  the  Trans- 
porter did  not  change  her  course  till  at  or  about  the  time 
of  the  collision.  The  captain  of  the  Hansa  fixes  the 
distance  apart  of  the  vessels,  when  he  first  saw  the  Trans- 
porter, at  a  half  a  mile,  and  says  that  the  pilot  saw  her 
at  the  same  time.  The  pilot  thinks  she  might  have  been 
three,  four,  or  five  lengths  of  the  Hansa  oflF  when  he  first 
discovered  her.  The  captain  of  the  Hansa  says  that  he 
feared  a  collision  when  he  saw  the  Transporter,  and  com- 
menced blowing  his  whistle.  Newman,  the  third  officer 
of  the  Hansa,  says  that  when  he  first  heard  the  whistle 
blow,  the  Transporter  was  about  a  length  and  a  half  (of 
Hansa)  on  her  starboard  bow,  ahead  of  her,  and  coming 
at  right  angles.  From  the  whole  evidence  presented  on 
the  part  of  the  Hansa,  she  must  have  been  moving  at  a 
speed  of  six  or  seven  knots  just  before  the  collision. 
The  Transporter  was  bound  from  pier  1,  on  the  New 
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York  side,  to  the  coal  docks  at  Jersey  Oity,  and  was 
moying  at  not  more  than  half  the  speed  of  the  Hansa. 
As  the  tide  was  ebb  she  headed,  as  she  neared  the  west 
shore,  a  little  up  the  river.  It  was  broad  daylight,  and 
there  can  be  no  doubt  that  the  Hansa  could  have  discov- 
ered the  Transporter  early  enough  to.have  taken  decisive 
measures  to  clear  her,  unless  she  was  in  some  way  em- 
barrassed in  her  movements.  The  vessels  were  crossing 
under  circumstances  which  bring  them  directly  within 
the  rule  laid  down  in  the  fourteenth  article  of  the  statute 
for  preventing  collisions,  which  provides  that  ''if  two 
ships,  under  steam,  are  crossing  each  other,  so  as  to 
involve  risk  of  collision,  the  ship  which  has  the  other  on 
her  starboard  side  shall  keep  out  of  the  way  of  the  other." 
The  Hansa  had  the  Transporter  on  her  starboard  side, 
from  a  point  a  long  distance  below  where  the  collision 
took  place,  and  at  which  it  was  clearly  her  duty  to  have 
discovered  her,  whether  she  did  in  fact  or  not,  and  to 
have  gone  to  starboard  of  her,  unless  prevented  by 
circumstances  over  which  she  had  no  control.  This  was 
her  duty,-  imperatively  fixed  by  statute.  The  burden 
of  proof  is  on  her  to  show  that  she  was  prevented  from 
conforming  to  the  rule  by  circumstances  beyond  her 
control.  The  only  importfmt  excuse  which  she  offers 
is,  that  the  river  was  full  of  vessels  at  anchor,  which  ren- 
dered her  navigation  difficult.  On  this  point  the  evidence 
is  conflicting  as  to  the  number  and  location  of  the  an- 
chored vessels  in  that  section  of  the  river  passed  over  by 
the  Hansa,  between  the  time  she  actually  discovered  the 
Transporter  and  the  moment  of  collision.  The  witnesses 
for  the  libellants  testify,  that  the  great  bulk  df  the  an- 
chored fleet  lay  along  within  three  hundred  yards  of  the 
Jersey  shore,  while  the  river  to  the  eastward  was  com* 
paratively  clear.  The  witnesses  for  the  Hansa,  who 
testify  on  this  point,  insist  that  the  anchored  vessels 
extended  across  the  river  to  Castle  Garden.  Captam 
Yon  Santen  says  he  could  not  have  ported  his  helm  (as 
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he  would  have  had  to  do  to  have  gone  to  starboard,  and 
astern  of  the  Transporter),  because  he  should  hare  run 
foul  of  other  vessels,  and  that  vessels  were  at  anchor 
clear  across  the  river  to  Castle  Garden.  This  may  be 
true  after  he  entered  the  anchored  fleet,  though  I  am 
inclined  to  the  opinion,  upon  the  whole  evidence,  that 
the  vessels  at  anchor  were  much  more  numerous  near  the 
Jersey  shore,  along  the  route  which  the  Hansa  took, 
than  in  the  middle  of  the  river  and  to  eastward.  But 
the  difficulty  in  this  part  of  the  defence  is,  that  the  proof 
fails  to  show  that  the  Hansa  entered  among  this  dense 
fleet,  before  she  reached  the  point  where  she  might  and 
ought  to  have  discovered  the  Transporter.  She  is  seek- 
ing to  exonerate  herself  from  the  charge  of  having  vio- 
lated a  fixed  and  well-known  rule  of  navigation.  She 
does  not  pretend  that  she  was  baffled  or  misled  by  vary- 
ing movements  of  the  Transporter.  Her  witnesses  say 
that  the  latter  held  her  course.  The  Hansa  was  bound, 
therefore,  to  keep  out  of  the  way  of  the  Transporter, 
and  her  only  mode  of  doing  so  was  to  have  gone  to  star- 
board, and  astern  of  her.  To  effectually  excuse  her  for 
not  doing  so,  she  must  show  that  at  no  time  after  she 
was  first  near  enough  to  have  discovered  the  Transporter 
could  she  have  ported,  and  thus  have  avoided  all  chance 
of  collision.  As  already  remarked  on  this  point,  the 
proof  is  unsatisfactory,  and  her  defence  fails.  The  look- 
out on  the  Hansa  failed  to  do  his  duty.  He  did  not 
report  the  Transporter  when  he  discovered  her,  on  the 
ground,  as  he  alleges,  that  he  supposed  the  captain  and 
pilot  then  saw  her.  This,  of  itself,  was  great  negligence 
on  his  p&rt.  Nothing,  under  such  circumstances,  should 
be  left  to  conjecture.  He  should  have  reported  the 
steamer  at  once,  and  it  is  possible  that  his  failure  to  do 
so  may  have  prevented  the  Hansa  from  changing  her 
coiurse,  as  she  otherwise  would,  or,  at  least,  might  have 
done. 
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Let  a  decree  be  entered  for  tbe  libellants,  with  an 
order  of  reference  to  compute  the  damages. 

For  libellant,  TT.  J.  HaskeU. 

For  claimants,  W.  Q.  MorUm. 


(^asitrn  gislrict  0f  |[tfo  |orh. 
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FEBDEEICK   A.    PLATT,    EEOEIYBE    OF   THE 
FAEMEES'  AND  CITIZENS'  NATION^AL  BANK 
OF  BEOOKLYN,  vi  OEEN  M.  BEACH. 

Banking  Act. — Keceiyer. — United  States  Officer. — Jurisdiction. 

A  receiver  of  a  national  bank,  appointed  nnder  the  thirty-first  section  of  the  Na- 
tional Banking  Act  (18  Btaia,  at  Large,  p.  99),  is  an  officer  of  the  United 
Statea 

This  court,  therefore,  has  jurisdiction  of  an  action  at  common  law,  brought  by  such 
receiver  (Act  of  March  Sd,  1816,  sec,  4),  to  collect  a  claim  which  was  due  to  the 
bank  at  the  time  of  his  appointment.  - 

This  was  a  suit  brought  by  the  ijlaintiff  to  recover  a 
sum  of  money,  alleged  by  the  plaintiff  to  have  been  due 
from  the  defendant  to  the  bank,  of  which  the  plaintiff 
was  appointed  receiver  by  the  Comptroller  of  the  Treas- 
ury, with  the  concurrence  of  the  Secretary  of  the  Treas- 
ury, under  the  provisions  of  the  thirty-first  section  of 
the  National  Banking  Act  (13  Stats,  at  Large^  p.  99,  sec. 
31). 

The  defendant  demurred  to  the  complaint,  assigning 
as  the  grounds  of  his  demurrer — 

First.  That  this  court  had  no  jurisdiction  of  the  sub- 
ject of  the  action. 
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Second.  That  the  plaintiff  had  not  the  legal  capacity 
to  sne. 

Thi/rd.  That  the  complaint  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action. 

B.  H.  Huntley  J  in  support  of  the  demurrer,  argued  as 
follows : 

The  first  section  of  the  National  Banking  Act  estab- 
lishes a  separate  bureau  in  the  Treasury  Department, 
which  bureau  is  ' '  charged  with  the  execution  of  this  and 
all  other  laws  that  may  be  passed  by  Congress,  respecting 
the  issue  and  regulation  of  a  national  currency  secured 
by  United  States  bonds." 

The  chief  officer  of  this  bureau  is  the  Comptroller  of 
the  Currency,  and  he  is  under  the  general  direction  of 
the  Secretary  of  the  Treasury.  He  shall  be  appointed 
by  the  President,  and  shall  have  a  competent  deputy  ap- 
pointed by  the  Secretary.  He  shall,  from  time  to  time, 
employ  the  necessary  clerks  to  discharge  such  duties  as 
he  shaJl  direct,  which  clerks  shall  be  appointed  and  clas- 
sified by  the  Secretary  of  the  Treasury,  in  the  manner 
now  provided  by  law. 

Section  thirty-one  provides  that,  in  a  certain  case, 
''  the  Comptroller  may,  with  the  concurrence  of  the  Sec- 
retary of  the  Treasury,  appoint  a  receiver  to  wind  up  the 
business  of  such  association,  as  provided  in  this  act." 

Section  fifty  provides  that,  in  certain  other  contin- 
gencies, the  Comptroller  may  appoint  a  receiver,  whose 
duties  are  clearly  defined,  and,  among  them,  are  these : 
''  He  shall  collect  all  debts,  dues,  and  claims  belonging 
to  such  association,  and,  upon  the  order  of  a  court  of 
record  of  competent  jurisdiction,  may  sell  or  compound 
all  bad  or  doubtful  debts,"  &c. 

Section  fifty-six  provides  that ''  all  suits  and  proceed- 
ings arising  out  of  the  provisions  of  this  Act,  in  which 
the  United  States,  or  its  officers  or  agents,  shall  be  par- 
ties," shall  be  conducted  by  the  district  attorneys  of  the 
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several  districts  nnder  the  direction  and  supervision  of 
the  Solicitor  of  the  Treasury." 

It  will  readily  be  seen  that  none  of  these  provisions 
authorize  the  plaintiff  to  bring  this  action,  or  this  court 
to  entertain  it.  * 

The  inferior  courts  of  the  United  States  (Circuit  and 
District  Courts)  have  no  jurisdiction,  except  such  as 
Congress,  by  constitutional  laws,  has  conferred  upon 
them  (Hubbard  v.  Northern  B.  B.  Co.,  3  Blotch.  84 ;  ez 
parte  Cabrera,  1  Wash.  C.  Ct.  232 ;  Shute  v.  Davis,  1 
Pet.  C.  Ct.  431;  Livingston  v.  Jefferson,  1  BrocJc.  203; 
Turner  v.  Bank  of  North  America,  4  DaU.  8).  But  it  is 
claimed  that  the  Act  of  March  3d,  1815  (3  Stat,  at  La/rge^ 
245),  section  foiu*,  confers  this  jurisdiction.  That  section 
is  as  follows  :  '*The  District  Court  of  the  United  States 
shall  have  cognizance,  concurrent  with  the  courts  and 
magistrates  of  the  several  States  and  the  Circuit  Courts 
of  the  United  States,  of  all  suits  at  common  law,  when 
the  United  States,  or  any  officer  thereof,  under  the  au- 
thority of  any  act  of  Congress,  shall  sue,  although  the 
debt,  claim,  or  other  matter  in  dispute,  shall  not  amount 
to  one  hundred  dollars.'' 

Therefore,  the  defendant's  counsel  submits  these  two 
propositions : 

First.    The  receiver  is  not  an  officer  of  the  United 

States ;  and. 

Second.  Even  if  he  were  such  officer,  no  act  of  Con- 
gress has  authorized  him  to  sue. 

First. — This  receiver  is  not  an  officer  of  the  United 
States. 

1.  He  fills  no  office.  That  is  not  an  office  which  is 
not  established  by  law  or  usage,  but  which  is  occasional 
or  transitory,  depending  upon  fluctuations  and  exigen- 
cies. An  office  must  be  fixed  and  established.  The  du- 
ties exercised  by  the  incumbent  may  be  occasional  and 
transitory,  but  the  office  must  be  one  always  open,  and 
ready  for  performance  when  such  occasions  arise — the 
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incumbent  may  die  or  be  removed,  bnt  the  office  remains, 
while,  if  the  office  is  abolished,  the  officer  ceases  to 
exist. 

A  servant  or  agent  may  be  appointed  to  do  a  particu- 
ilar  thing,  or  perform  a  specific  duty,  and,  as  soon  as  the 
thing  is  done  or  the  duty  performed,  his  agency  or  serv- 
ice ceases.    But  he  is  no  officer,  and  fills  no  office. 

*'  An  office  is  a  public  charge  or  employment,  and  the 
term  seems  to  comprehend  every  charge  or  employment 
In  which  the  public  are  interested  "  (Wood's  Oase,  Hopk. 
€h.  6 ;  S.  C.  2  CoweUj  30,  note).  Thus  a  village  tax  collector 
is  a  public  officer  (The  People  v.  Bedell,  2  HiU,  196). 
*' Lexicographers  generally  define  office  to  mean  public 
employment ;  and  I  apprehend  its  legal  meaning  to  be 
an  employment  on  behalf  of  the  Government  in  any  sta- 
tion or  public  trust,  not  merely  transient^  occaaionaly  or  a4>- 
oulantol"  (In  the  matter  of  the  oaths  to  be  taken  by 
attorneys  and  counsellors,  20  Johns.  493,  per  Piatt,  J.) 
***The  phrase,  *  civil  officers,'  in  a  constitutional  provi- 
sion prescribing  the  power  of  appointment  of  civil  offi- 
cers,— Hdd,  to  embrace  those  officers  only,  in  whom  part 
of  the  sovereignty,  or  municipal  regulations,  or  general 
interests  of  society  are  vested,  and  not  to  include  such 
functionaries  as  canal  commissioners"  (United  States  v. 
Hatch,  Burnett  {Wis.),  22 ;  cited  in  2  Ahb.  Nat.  Dig.  120, 
p.^S).  2.  The  position  occupied  by  this  receiver  is  simply 
that  of  trustee,  not  an  office  in  which  the  public,  as  the 
public,  are  interested,  but  in  which  only  particular  individ- 
uals have  any  legal  interest,  viz :  the  stockholders  and 
depositors  of  the  bank.  These  are  not  the  public. 
***  Trustees  are  private  or  pvbUc.  The  former  hold  prop- 
erty for  the  benefit  of  an  individual,  or  more  than  one, 
but  who  are  distinctly  pointed  out,  personally,  or  by 
other  sufficient  description.  Public  trustees  are  those 
who  hold  for  the  benefit  of  the  whole  public,  or  for  a 
certain  large  part  of  the  public,  as  a  town  or  a  parish,  and 
they  are  usually  treated  as  official  persons,  with  official 
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rights  and  responsibilities"  {1  Par  sans  on  ConVracts^  2d 
ed.  101, 102, 104).  This  receiver  is  trustee  for  the  deposit- 
ors and  stockholders,  but  not  for  the  bill  holders  {sec.  47 
<>f  the  Act ;  also  sees.  48,  49).  But  neither  the  stockhold- 
ers nor  depositors,  nor  yet  the  bill  holders,  of  a  bank,  are 
the  public  in  a  legal  sense.  They  are  persons  who  are 
distinctly  pointed  out  personally,  or  by  other  sufficient  de- 
scription {Parsons  on  Cont.^  supra).  3.  The  same  law  that 
authorizes  the  appointment  of  this  receiver,  authorizes 
the  election  of  a  president  of  a  bank,  and  all  its  other 
officers  {see.  8),  but  it  cannot  be  pretended  that  the  presi- 
dent of  a  national  bank  is  a  United  States  officer  (Christ- 
man  V.  Floyd,  9  Wend.  342  ;  The  New  York  and  Harlem 
B,  E.  Co.  V.  The  Mayor  of  New  York,  1  EiU.  584,  where 
it  is  held  that  the  Metropolitan  Police  Commissioners  are 
not  State  officers;  and  see  Id.  p.  569,  O' Conor,  argur 
endo).  4.  The  Constitution  of  the  United  States  {art.  1,  sec. 
9,  paragraph!)  provides  that  *'no  person  holding  any 
office  of  profit  or  trust  under  the  United  States,  shall, 
without  the  conseut  of  the  Congress,  accept  of  any  pres- 
ent, emolument,  office,  or  title  of  any  kind  whatever, 
from  any  king,  prince,  or  foreign  state."  Under  this 
clause  it  has  been  held  that  a  marshal  of  the  United 
States  cannot,  at  the  same  time,  hold  the  office  of  com- 
mercial agent  of  France  (6  Opinions  of  Attorney  Generals^ 
409).  But  can  it  be  claimed  that  this  receiver  is  under 
such  interdiction  ?  Again,  article  2,  section  1,  provides 
that  no  person  holding  an  office  of  trust  or  profit  under 
the  United  States,  shall  be  appointed  an  elector.  Can- 
not this  receiver  be  an  elector  ?  Again,  article  2,  section 
2,  paragraph  2,  provides  that  the  President  ''  shall  nom- 
inate, and  by  and  with  the  consent  of  the  Senate,  shall 
appoint  ambassadors,"  &c.,  *  *  ''  and  other  officers 
of  the  United  States,  whose  appointments  are  not  here- 
in otherwise  provided  for,  and  which  shall  be  established 
by  law."  The  effect  of  this  and  the  other  clauses  in  the 
Constitution,  on  the  subject  of  appointment  to  office,  is 
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to  declare  that  all  officers  under  the  Federal  Govemment, 
except  in  cases  where  the  Oonstitntion  itself  may  other- 
wise provide,  shall  be  established  by  law  (United  States 
V.  Maurice,  2  Brock.  96).  But  there  is  no  office  of  re- 
ceiver of  national  banks  established  by  law.  Again, 
article  2,  section  2,  paragraph  2,  provides,  '*  but  the  Con- 
gress may,  by  law,  vest  the  appointment  of  such  inferior 
officers  as  they  think  proper,  in  the  President  alone,  in 
the  courts  of  law,  or  in  the  heads  of  depa/rtments.^^  But 
this  receiver  was  appointed  by  the  Comptroller  of  the 
Currency,  who  is  not  the  head  of  a  department,  but  the 
"chief  officer  of  a  bureau"  {Bank  Act^  sec.  1).  The 
comptroller  has  no  authority  of  appointment,  even  as  to 
his  own  clerks.  They  are  to  be  appointed  and  classified 
by  the  Secretary  of  the  Treasury,  in  the  manner  now 
provided  by  law  {IMd.  sec.  1).  5.  By  Act  of  Congress  of 
June  11th,  1864  (13  U.  S.  Stat,  at  Large,  123),  it  is 
enacted,  *'  that  no  member  of  the  Senate,"  &c.,  *  *  * 
''nor  shall  any  head  of  a  department,  head  of  a  bu- 
reau, clerk,  or  any  other  officer  of  the  Qovemment,  receive 
or  agree  to  receive,  any  compensation  whatsoever,  di- 
rectly or  indirectly,  for  any  services  rendered,  or  to  be 
rendered,  after  the  passage  of  this  Act,  to  any  person, 
either  by  himself  or  another,  in  relation  to  any  proceed- 
ing, contract,  claim,  controversy,  charge,  accusation,  ar- 
rest, or  other  matter  or  thing  in  which  the  United  States 
is  a  party,  or  directly  or  indirectly  interested,  before  any 
department,  court-martial,  bureau,  officer,  or  any  civil, 
military  or  naval  commission  whatever."  Now,  can  it  for 
a  moment  be  pretended  that  this  receiver  is  such  an  offi- 
cer as  is  here  named  or  referred  to ;  or  that  he  cannot 
appear  against  the  United  States  in  any  matter  involved 
in  the  section  quoted  ?  This  language  cannot  apply  to 
him  by  any  construction.  Yet,  if  he  is  an  officer  of  the 
Qovemment,  he  is  an  officer  of  the  United  States,  and, 
as  such  officer,  he  is  under  this  interdiction  (Wise  t^. 
Withers,  3  OranoT^  336).    In  this  case,  Marshall,  C.  J., 
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says:  ''A  distinction  has  been  attempted  between  an 
officer  of  the  United  States  and  an  officer  of  the  Govern- 
ment of  the  United  States,  confining  the  latter  more 
especially  to  those  officers  who  are  considered  as  belong- 
ing to  the  high  departments ;  hut  in  this  distinction  there 
does  not  appewr  to  the  court  to  he  a  solid  differefnce.  They  are 
terms  which  may  be  tised  indifferently  to  express  the  same 
idea.^^  Again,  no  officer  of  the  Government  of  the  United 
States  shall  receive  money  for  aiding  to  procure  a  con- 
tract of  the  Government  (2  Bright.  Dig.  105;  Act  of  July 
16t/i,  1862,  sec.  1),  nor  act  as  a  claim  agent  (1  Bright.  Dig. 
132,  sec.  3).  Does  this  language  include  this  receiver? 
Again,  difierent  classes  of  officers  are  spoken  of  in  the 
various  statutes  and  Acts  of  Gongress,  as  ''officers  in  a 
<5ourt  of  the  United  States"  (1  Bright  Dig.  213,  sees.  63, 
€4,  65)  ;  "an  officer  of  the  customs "  (1  Ibid.  214,  sec.  66). 
Persons  employed  by  the  collector  of  customs  are  "  de- 
clared to  be  officers  of  the  customs"  (1  Bright.  322,  sec. 
19).  Custom  house  employees  are  called  clerks  (Id.  323, 
sec.  24).  Inspectors  of  customs,  weighers,  and  guagers 
are  not  officers  (Id.  319,  sec.  3).  The  legislature  makes 
a  distinction  between  an  officer  and  one  discharging  an 
official  function  under  a  department  of  the  Government, 
and  also  between  an  officer  and  ''a  person  holding  a 
place  of  trust  or  profit "  {Act  of  February  2Gthy  1853,  sec.  6  ; 
10  U.  S.  Stat,  at  Large,  171).  The  attention  of  the  court 
is  particularly  called  ta  this  entire  section.  Again,  the 
Act  of  September  30th,  1850  {sec.  1^  9  Stat.  452),  declares 
that  in  no  case  shall  one  individual  be  paid  the  salaries 
of  two  different  offices  on  account  of  having  performed 
the  duties  thereof  at  the  same  time«  If,  being  the  re- 
ceiver of  one  bank  constitutes  the  plaintiff  an  officer, 
then,  if  he  is  the  receiver  of  another  bank  at  the  same 
time,  he  will  be  filling  two  offices  at  once,  but  one  of  which 
he  can  be  paid  for.  Is  this  either  the  letter  or  the  spirit 
of  the  Act  authorizing  his  appointment?  The  Act  of 
Gongress  of  April  27th,  1816  (3  Stat.  343),  enacts  that  once 
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in  two  years  a  register,  containing  correct  lists  of  all  the 
officers  and  agents,  civil,  military,  and  naval  in  the  serv- 
ice of  the  United  States,  made  up  to  the  last  day  of  Sep- 
tember of  each  year  in  which  a  new  Congress  is  to  assem- 
ble, shall  be  compiled  and  printed  under  the  direction  of 
the  Department  of  State.  What  Secretary  of  State 
would  think  of  including  this  receiver  in  such  a  list  ? 
6.  If  this  receiver  is  an  officer  of  the  United  States,  he 
cannot  hold  an  office  under  the  government  of  some  of 
the  separate  States,  even  though  he  resided  in  them. 
He  cannot  in  Kentucky  (Eodman  v.  Harcourt,  4  B.  Mtn^ 
TO€j  224 ;  8.  C.  499).  7.  This  receiver  does  not  represent 
the  Government.  He  only  represents  the  creditors  and 
stockholders  of  the  bank  (Gillet  v.  Moody,  3K.  Y.  488).  He 
can  no  more  be  a  United  States  officer  than  an  assignee 
in  bankruptcy  under  the  Bankrupt  Act  can.  8.  There  is 
nothing  in  the  nature  of  the  institutions  organized  under 
the  Ourrency  Act,  conferring  jurisdiction  on  this  court  in 
this  case.  District  Oourts  had  no  jurisdiction  of  actions 
by  the  United  States  Bank  (Bank  of  United  States  t^* 
Martin,  6  Peters,  479 ;  Bank  of  United  States  t^.  Deveanx, 
6  Cranchy  61)  •  9«  The  District  Oourt  had  j  urisdiction  of  an 
action  brought  by  the  assignee  of  a  bankrupt  under  the 
Bankrupt  Act  of  1841,  only  because  the  sixth  section  of  that 
Act  specially  conferred  the  jurisdiction  (Kelly  v.  Smith, 
1  EkUchf.  295-6).  District  Oourts  have  such  authority 
and  jurisdiction  as  is  conferred  on  them  expressly  by  stat- 
ute, and  no  other ;  and  it  was,  therefore,  held  that  a  Dis- 
trict judge  could  not  remove  an  assignee  in  bankruptcy, 
or  compel  him  to  account  (Lucas  r.  Morris,  1  Pame^  396). 
10.  The  Judiciary  Act  of  September  24th,  1789  (1  Stat. 
78),  contains  this  provision  :  **Nor  shall  any  District  or 
Oircuit  Court  have  cognizance  of  any  suit  to  recover  the 
contents  of  any  promissory  note  or  other  chose  in  action, 
in  favor  of  an  assignee,  unless  a  suit  might  have  been 
prosecuted  in  such  court  to  recover  such  contents  if  ne 
assignment  had  been  made,  except  in  cases  of  foreign 
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bills  of  exchange."  Under  this  Act,  it  has  been  held  that 
the  general  assignee  of  the  effects  of  an  iQftolvent  cannot 
sue  in  the  federal  courts,  if  his  assignor  could  not  have 
sued  in  these  courts  (Ser6  v.  Pitat,  6  Cranchy  332).  The 
receiver  is  in  no  better  condition  to  sue  than  the  bank 
would  have  been  (Hyde  v.  Lynde,  4  Corns.  392) ;  clearly,, 
then,  he  cannot  bring  this  action.  Speaking  of  jurisdic- 
tion of  courts  in  certain  cases,  Oh.  J.  Marshall  says: 
'*  The  Act  of  1815  contains  a  clause  which  does,  we  think,, 
confer  jurisdiction.  It  cannot  be  doubted  that  this  clause 
vests  jurisdiction  expressly  in  the  District  Courts,  in  all 
suits  at  common  law,  where  any  officer  of  the  United 
States  sues  under  authority  of  any  Act  of  Congress. 
The  Postmaster  General  is  an  officer  of  the  United  States 
who  sues  under  the  authority  of  the  Act  of  1810,  which 
makes  it  his  duty  to  sue  for  debts  and  balances  due  to 
the  office  he  superintends,  and  obliges  him  to  sue  in  his 
own  name "  (Postmaster  General  v.  Early,  12  Wheaton^ 
146).  But  where  is  there  any  Act  which  makes  it  the  duty 
of  this  receiver  to  sue  in  his  own  name ;  and,  if  such 
authority  be  shown  or  implied,  where  is  jurisdiction  of 
this  action  expressly  conferred  on  this  court?  "A  re- 
ceiver can  only  sue  in  the  Circuit  Court  in  case  the  cor- 
poration which  he  represents  could  have  done  so  "  (Brad- 
ford V.  Jenks,  2  McLea/n^  130). 

Second. — But  even  if  it  be  conceded  that  this  receiver 
is  a  United  States  officer,  no  statute  has  given  him  au- 
thority to  sue  in  this  court. 

1.  The  Act  of  1815  authorizes  such  officer  to  sue  only 
where  he  is  authorized  by  some  act  of  Congress.  As 
such  officer  could  not  be  in  the  contemplation  of  the 
legislature  until  the  passage  of  the  National  Currency 
Act,  that  Act  must  be  looked  to  for  his  authority,  and 
no  other,  unless  it  be  subsequently  enacted.  Such  au- 
thority must  be  express,  and  cannot  be  implied.  It  does 
not  grow  out  of  the  fact  that  he  has  the  common  law 
powers  of  a  receiver.    Such  powers  enable  him  to  go  into 
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a  common  law  court,  but  not  elsewhere.  This  principle 
is  recognized  in  the  Act  itself.  Section  fifty  provides 
that,  upon  the  order  of  a  court  of  record  of  competent 
jurisdiction,  he  may  sell  or  compound  all  bad  or  doubtful 
debts.  This  clearly  refers  to  a  court  already  having  ju- 
risdiction, and  confers  no  new  jurisdiction.  2.  This 
whole  question  is  very  simple.  A  receiver  who,  by  the 
terms  of  the  Act  {sec.  50),  is  styled  an  agent,  sues  in  a 
court  which  cannot  entertain  the  action  unless  such  re- 
ceiver is  an  officer  of  the  United  States.  That  he  is  not 
such  an  officer  has  been  clearly  shown.  It  is  for  the 
plaintiff  to  discover,  in  the  Act  authorizing  his  appoint- 
ment, authority  for  him  to  sue  here — such  authority  can- 
not be  shown  either  expressly,  or  by  implication. 

B.  F.  Tracy  ( U.  8.  District  AUomey)  and  B.  D.  Benedict^ 
for  the  plaintiff,  argued  as  follows : 

The  question  raised  by  the  demurrer,  is  whether  the 
plaintiff  is  an  '*  officer  of  the  United  States  ? "  If  he  is, 
this  court  has  jurisdiction  under  the  Act  of  March  3d, 
1815  {Bright.  Dig.  vol.  1,  p.  231,  sec.  13). 

First.  Is  plaintiff  an  officer?  A  receiver  is  always 
an  officer  {Edwards  on  Bee.  p.  3,  and  cases  cited ;  Bouv. 
Law  Dict.y  word  "receiver;"  Parker  v.  Brown,  8  Paige^ 
388 ;  Booth  v.  Clark,  17  How.  331).  What  is  he,  if  he  is 
not  an  officer? 

Second.  Who  have  been  held  to  be  officers?  1.  In- 
spectors of  customs  (United  States  v.  Barton,  CHlpin^ 
439;  United  States  v.  Morse,  3  Story ^  87).  2.  Special 
deputy  collectors  under  the  Act  of  March  2d,  1799  (1 
Stat,  at  Large^  p.  644 ;  Merriam  v.  Clinch,  Blatchford^  J.j 
TJ.  S.  Circuit  Courty  December ^  1867).  3.  Bonded  ware- 
house keepers  under  the  Internal  Eevenue  Act  (The 
United  States  v.  Stern,  U.  S.  Cir.  Ct.  South.  Dist.  of 
New  York).  These  keepers  are  appointed  for  every  ware- 
house {Act  of  1866,  sec.  40).  4.  Inspectors  of  distilleries 
are  officers  {Hid.  sees.  29,  31).    5.  A  sailmaker  in  the 
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Washington  Navy  Yard  (Sanford*  v.  Boyd,  2  Cranch  C.  C. 

B.  p.  78).  6*.  A  clerk  in  one  of  the  departments  ap- 
pointed by  the  comptroller  {Ex  parte  Smith,  Ihid.  p.  693). 

,  ITiird.  Why  is  he  not  an  officer  ?  Chief  Justice  Mar- 
shall (United  States  v.  Maurice,  2  Brock.  103)  says :  '*  An 
office  is  defined  to  be  a  public  charge  or  employment,  and 
be  who  performs  the  duties  of  the  office  is  an  officer.  If 
employed  on  the  part  of  the  United  States,  he  is  an  offi- 
cer of  the  United  States.  Although  an  office  is  employ-^ 
ment,  it  does  not  follow  that  every  employment  is  an 
office.  A  man  may  be  employed  under  a  contract,  ex- 
press or  implied,  to  do  an  act  or  perform  a  service,  with- 
out becoming  an  officer.  But  if  a  duty  be  a  continuing 
one,  which  is  defined  by  rules  prescribed  by  the  Govern- 
ment, and  not  by  contract,  which  an  individual  is  ap- 
pointed by  Government  to  perform,  who  enters  upon  the 
duty  appertaining  to  his  station,  without  any  contract 
defining  them,  if  tho$e  duties  continue,  though  the  per- 
son be  changed,  it  seems  very  difficult  to  distinguish  such 
a  charge  or  employment  from  an  office,  or  the  person 
who  performs  those  duties  from  an  officer:"  This  re- 
ceiver comes  within  every  word  of  this  definition.  His 
duties  continue.  They  are  defined  by  statute,  and  not 
by  contract.  He  is  appointed  by  Government  to  perform 
them,  and  they  would  continue  though  the  person  of  the 
receiver  should  be  changed. 

Fourth.  If  he  is  an  officer,  he  is  an  officer  of  the 
United  States  (Wise  v.  Withers,  3  Cramh,  331). 

Fifth.  If  the  defendant  criticises  the  mode  of  ap- 
pointment, which  he  has  no  right  to  say  any  thing  about, 
the  appointment  by  a  collector  or  a  surveyor,  with  the  ap- 
proval of  the  head  of  a  department,  has  been  held  to  be 
an  appointment  by  the  head  of  a  department  (1  Gall.  C.  C. 
Bep.  215 ;  2  GaiU.  C.  C.  Bep.  p.  15 ;  ex  parte  Smith,  2  Cramh 

C.  C.  Bep.  693).  The  appointment  of  the  plaintiff,  by 
the  comptroller,  **  with  the  concurrence  of  the  Secretary 
of  the  Treasury,"  is  exactly  analogous. 
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Sixth.  There  are  so  many  officers  appointed  in  that 
way,  that  no  coart  conld,  for  a  moment,  think  of  holding 
that  such  a  mode  of  appointment  was  unconstitutional. 

Mr.  HunUey^  in  reply,  said :  It  is  usual  in  sj^aking 
of  an  office  without  an  incumbent,  to  say,  the  office  is 
vacant,  or,  there  is  a  vacancy  in  the  office,  implying 
that  the  station  or  franchise  exists  independently  cTf  any 
incumbent :  and  such  is  not  only  the  common  language 
or  speech  of  men,  but  it  is  also  the  language  of  the 
courts,  as  in  Phillips  v.  Bury  (2  Term  Bep.  351),  where 
the  court  say,  '*  Suspension  does  not  create  a  vacancy 
in  an  office  ;  it  is  only  an  impediment  to  the  officer  en- 
joying any  benefit  from  it." 

Also  as  in  Johnson  v.  Wilson  (2  N.  Hamp.  202),  where 
the  court  say,  "An  office,  when  once  filled,  cannot  be 
considered  vacant  till  the  term  of  service  expire,  or  till 
the  death,  removal,  or  resignation  of  the  person  ap- 
pointed." 

And  again,  as  in  Wilcox  v.  Smith  (5  Wend.  231),. 
where  the  court  say,  "  To  constitute  an  officer  de  fiu^^ 
a  mere  claim  to  be  a  public  officer,  and  exercising  the 
duties  of  the  office,  are  not  sufficient ;  there  must  be 
some  color  of  right  to  ike  office,  or  such  acquiescence  of 
the  public  as  will  authorize  the  presumption  of  at  least 
a  CQlorable  appointment  or  election." 

In  Plymouth  v.  Painter  (17  Conn.  585),  the  court  say, 
*  *  An  officer  de  facto  is  one  who  exercises  the  duties  of 
an  office  under  color  of  right,  by  virtue  of  an  appoint- 
ment or  election  to  that  office  :  being  distinguished  on 
the  one  hand  from  a  mere  usurper  of  an  office,  and  on 
the  other  from  an  officer  dejure.^^ 

In  the  case  of  Conner  v.  The  City  of  New  York  (2 
Sandf.  355),  Sandford,  J.,  at  page  368,  says,  ''  An  office 
is  a  right  to  exercise  a  public  or  private  employment, 
and  to  take  the  fees  and  emoluments  thereunto  belong- 
ing (2  Black.  Com.  36).    And  a  public  officer  i8  every  one 
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who  is  appointed  to  discharge  a  pubKo  duty^  and  receives  a 
compensation  for  the  same  (Per  Best,  Oh.  J.,  in  Henly  v. 
The  Mayor  of  Lyme,  5  Bing.  91)."  *  *  "  PubUc  offi- 
ces, in  theory  at  least,  are  held  and  exercised  for  the 
benefit  of  the  commnnity,"  and  at  page  369,  the  same 
judge  says,  ^' Where  an  office  is  created  hf  statute^  it  is 
wholly  within  the  control  of  the  legislature.  The  term, 
the  mode  of  appointment,  and  the  compensation  may  be 
altered  at  pleasure,  and  the  latter  may  be  even  taken 
away,  without  abolishing  the  office." 

At  page  375,  the  same  judge  says,  ^'  In  our  opinion, 
a  public  officer  is  an  agent,  elected  or  appointed  to  per- 
form certain  political  duties  in  the  administration  of  the 
government." 

"Ah  'office'  which  legislators  are  forbidden  to 
create  and  then  eigoy,  is  any  continuing  charge^  or  employ^ 
mentj  or  duty,  defined  by  rules  prescribed  by  law,  and  not 
by  contract  "  (Shelby  v.  Alcorn,  36  Miss.  273). 

The  fact  that  the  receiver  was  appointed  by  the 
Comptroller  of  the  Currency,  with  the  concurrence  of  the 
Secretary  of  the  Treasury,  does  not  strengthen  the 
complaint,  or  change  the  plaintiff's  condition.  1 .  The 
Act  (sec.  50)  confers  the  power  of  appointment  on  the 
Comptroller  of  the  Currency,  and  not  on  the  Secretary  of 
the  Treasury,  and  his  concurrence  or  approbation  is 
neither  required  nor  directed.  2.  If  this  were  not  so, 
the  concurrence  of  the  Secretary  is  not  an  appointment 
by  him. 

The  first  of  these  propositions  has  been  passed  upon 
by  the  courts,  holding  that  an  appointment  by  the  head 
of  a  department,  in  a  case  where  the  constitution  does 
not  provide,  must  be  authorized  by  law.  In  the  case  of 
United  States  v.  l^Iaurice  (2  Brock.  96),  the  court  holds, 
that  appointments  to  office  can  be  made  by  the  heads  of 
departments  of  the  United  States  Government,  in  those 
cases  only  in  which  Congress  has  authorized  it  by  law ; 
and  therefore,  the  appointment  of  an  agent  of  fortiflca- 
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tions  by  the  Secretary  of  War,  there  being  no  Act  of 
Oongress  conferring  that  power  upon  that  officer,  is  ir- 
regular. 

'  Benedict,  J.  This  is  an  action  at  common  law, 
brought  by  a  receiver  of  a  national  bank.  A  demurrer 
has  been  interposed  to  the  complaint,  for  the  purpose  of 
raising  the  question  of  the  right  of  the  plaintiff  to  main- 
tain such  an  action  in  a  court  of  the  United  States.  The 
claim  to  this  right,  on  the  part  of  the  plaintiff,  is  based 
solely  upon  the  fourth  section  of  the  Act  of  March  3d, 
1815,  it  being  conceded  that  there  is  no  provision  in  the 
Act  creating  the  national  banks,  which  expressly  gives  to 
the  national  courts  jurisdiction  of  such  an  action.  The 
provision  in  the  Act  of  1815  relied  on,  confers  upon  the 
District  and  Circuit  Courts  of  the  United  States,  juris- 
diction of  '*  all  suits  at  common  law  where  the  United 
States  or  any  officer  thereof,  under  the  authority  of  any 
Act  of  Congress,  shall  sue ;  "  and  the  question  is, 
whether  a  receiver  of  a  national  bank  appointed  by  the 
Comptroller  of  the  Currency,  with  the  concurrence  of 
the  Secretary  of  the  Treasury,  in  accordance  with  the 
provision  in  section  thirty-one  of  the  Act  of  June  3d, 
1864,  vol.  13,  chap.  10,  which  provides  for  the  creation 
and  winding  up  of  the  national  banks,  is  an  officer  of 
the  United  States  within  the  meaning  of  the  fourth  sec- 
tion of  the  Act  of  1815  above  referred  to  ?  As  to  the 
construction  of  this  latter  Act,  it  can  hardly  be  doubted, 
I  apprehend,  that  it  includes  all  persons  holding  office 
under  any  Act  of  Congress,  whose  appointment  is  re- 
quired, by  law,  to  be  made  in  the  mode  prescribed  by  the 
Constitution  for  the  appointment  of  officers  of  the 
United  States.  The  provision  of  the  Constitution  (art. 
2,  sec.  2,  sub.  2,)  is  this : 

^*  The  President  shall  nominate,  and  by  and  with  the 
advice  and  consent  of  the  Senate,  shall  appoint  ambas- 
sadors, other  public  ministers  and  consuls.  Judges  of 
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the  Supreme  Oourt,  and  all  other  officers  of  the  United 
States  whose  appointments  are  not  herein  otherwise  pro- 
yided  for,  and  which  shall  be  established  by  law.  But 
the  Congress  may,  by  law,  vest  the  appointment  of  such 
inferior  officers  as  they  think  proper  in  the  President 
alone,  in  the  courts  of  law,  or  in  the  heads  of  depart- 
ments." 

If,  then,  this  receiver,  who  is  appointed  under  an 
Act  of  Congress  to  perform  certain  official  duties  by 
virtue  of  the  Act,  is  by  law  required  to  be  appointed  by 
the  President,  a  court  of  law,  or  a  head  of  a  department, 
he  must  be  deemed  to  have  the  right,  under  the  Act  of 
1815,  to  resort  to  this  court  to  bring  such  actions  as 
he  may  be  required  to  bring  in  the  discharge  of  the 
duties  imposed  upon  him  by  law.  The  mode  of  his 
appointment  is  prescribed  in  the  same  provision  which 
provides  for  the  appointment  of  such  a  receiver,  as  fol- 
lows :  "  The  Comptroller  of  the  Currency,  may,  with  the 
concurrence  of  the  Secretary  of  the  Treasury,  appoint 
a  receiver  to  wind  up  the  business  of  such  association, 
as  provided  by  the  Act"  {Sec.lS,  13  Stat.  p.  709).  An 
appointment  so  made  is  equivalent  in  law  to  an  appoint- 
ment by  the  Secretary  of  the  Treasury,  who  is  the 
head  of  a  department.  This  same  question  has  arisen 
in  regard  to  inspectors  of  the  customs  who  are  ap- 
pointed under  the  Act  of  March  2d,  1799,  which  pro- 
vides that  the  collector  ''shall,  with  the  approbation 
of  the  principal  officer  of  the  treasury  department,  em- 
ploy proper  persons  as  weighers,  gangers,  measurers  and 
inspectors."  Under  this  Act  it  was  long  ago  decided 
that  inspectors  of  the  customs  were,  in  law,  officers  ap- 
pointed by  the  head  of  the  treasury  department  (United 
States  V.  Barton,  OUpinj  439 ;  United  States  v.  Morse,  3 
Story^  87  ;  Sandford  v.  Boyd,  2  Cranch.  C.  C.  p.  78 ;  expa/rte 
Smith,  Ibid.  p.  693).  The  words  of  the  Banking  Act 
are  certainly  as  strong  as  those  used  in  the  Act  of  1799, 
and  must  be  held  to  have  the  like  effect.    It  follows. 
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then,  that  the  plaintiff  is  an  ofiScer  of  the  United  States 
as  defined  by  the  Oonstitntion,  and  accordingly  within 
the  meaning  of  the  Act  of  March  Sd,  1815.  The  nature 
of  the  duties  imposed  upon  a  receiver  of  a  national 
bank  also  leads  to  the  same  conclusion.  These  duties 
are  not  defined  by  any  contract,  but  by  law  and  rule  pre- 
scribed by  the  Oovemment.  They  are  similar  to  those 
appertaining  to  an  ordinary  receiver  appointed  by  a 
court.  But  such  receivers  have  always  been  considered 
to  be  officers  {Bauv.  La/w  DUst.,  ward  ''  receiver ; "  EdnnHirds 
an  Becei/verSn  p.  3),  and  they  are  officers  of  the  court  which 
appoints  them.  The  plaintiff,  then,  is  an  officer,  and  as 
it  is  not  se^n  how  he  can  be  considered  to  be  an  officer 
of  any  court,  he  must  be  an  officer  of  the  Government 
which  appoints  him,  into  whose  treasury  he  is  required 
to  pay  all  moneys  he  shall  collect,  by  whose  district  at- 
torney he  is  required  by  law  to  be  represented  in  court, 
and  under  the  direction  and  supervision  of  whose  Solicitor 
of  the  Treasury  all  his  suits  and  proceedings  are  to  be 
conducted  (§  56).  The  judgment  must  accordingly  be  in 
favor  of  the  plaintiff  upon  the  demurrer,  with  leave  to 
the  defendant  to  answer  on  payment  of  costs. 


MARCH,  1868. 

THE  STEAMBOAT  WASHINGTON  lEVING. 

LixK. — ^Foreign  Vessel. — Delay  op  Payment. — Credit  of  Owner. — 

Payment  by  Draft. 

The  fact,  that  a  veisel  which  is  repured  or  supplied,  is  not  in  her  home  port,  in 
the  absence  of  other  circomstanoes,  makes  a  case  of  apparent  neoessity  for  the 
credit  of  the  yessel.     . 

This  apparent  necessity  may  be  dispelled  by  proof  of  other  drcnmstances,  show- 
ing that  the  necessity  for  the  credit  did  not  exist,  and  did  not  appear  to  the 
material  man  to  exist,  at  the  time  of  his  employment 

An  agreement  for  delay  of  payment,  in  most  cases,  is  additional  evidence  of  the 
existence  of  an  apparent  necessity  for  the  credit  of  the  vessel. 
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An  agreement  to  do  the  work  on  the  personal  credit  of  an  agent  of  the  Teaael, 
wonld  be  aofficient  to  defeat  the  claim  of  the  material  man  agaiiist  the  Teasel 

The  existence  of  snch  an  agreement  is  a  fact  which  mnst  be  clearly  proyed. 

Where  the  agent  of  a  Ycssel,  some  months  after  repairs  were  done  on  her,  and 
after  part  payment,  gave  a  draft  on  a  third  party  for  the  remainder,  which  was 
nerer  paid  or  accepted,  and  was  surrendered  on  the  trial: 

Hdd,  That  that  did  not  amount  to  payment^  nor  did  it  go  to  show  that  the  agree- 
ment for  the  work  looked  to  the  personal  credit  of  the  agent  alone. 

Bbkbbigt,  J.  This  is  an  action  to  recover  a  bill  of 
repairs  furnished  by  the  libellant,  Young  Tall,  in  Balti- 
more, to  a  vessel  foreign  to  that  port,  for  the  amount  of 
which  a  lien  is  claimed  by  the  libellant  to  have  been 
created  under  the  maritime  law;  while  the  claimant 
insists  that  no  such  lien  exists.  Since  the  decisions  of 
Mr.  Justice  Nelson,  in  the  recent  cases  of  the  James  Guy 
(h  Blotch.  496;  and  the  Neversink  (Id.  539),  it  must  be 
considered  that  any  doubts  which  may  have  arisen  as  to 
the  law,  applicable  to  the  demands  of  material  men 
against  foreign  vessels,  no  longer  exist.  Those  decisions 
put  a  construction  upon  the  opinion  of  the  Supreme 
Court,  in  the  case  of  Pratt  v.  Beed,  which  restores  the 
law  to  its  ancient,  and,  as  was  supposed,  well-settled 
ground.  Whether,  then,  a  lien  has  been  created  in  any 
particular  instance  depends  upon  the  circumstances  of 
the  case,  as  they  appear  in  evidence.  Tf  it  appear  that 
the  vessel  was  in  apparent  need  of  the  repairs  for  her 
employment  or  preservation,  and  if  she  was  foreign  to 
the  port  where  the  necessity  was  supplied,  then,  in  the 
absence  of  contradictory  circumstances,  the  maritime  law 
presumes  a  necessity  for  the  credit  of  the  vessel,  from 
the  fact  that  she  was  at  the  time  in  a  foreign  port.  The 
fact  that  the  vessel  was  not  in  her  home  port,  in  the  ab- 
sence of  other  circumstances,  makes  a  case  of  apparent 
necessity  for  the  credit  of  the  vessel.  Thus  Story,  J., 
says,  in  the  Jerusalem  (2  GaU.  349) :  -''It  will  be  recol- 
lected that  this  is  a  foreign  vessel,  and  that,  by  the  gen- 
eral maritime  law,  every  contract  of  the  master  for  sup- 
plies and  repairs  imports  a  hypothecation."    So,  also. 
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Onrtis,  J.,  in  the  case  of  the  steamboat  Eastern  Bailroad 
(1  Curt.  C.  C  B.  259),  says,  speaking  of  a  vessel  in  a  for- 
eign port :  ^'  Under  the  maritime  law,  materials  and  sup- 
plies are  presumed  to  be  furnished  on  the  credit  of  the 
vessel  and  owners  until  the  contrary  is  proved."  This 
apparent  necessity,  which  springs  from  the  fact  that  the 
vessel  is  in  a  foreign  port,  may,  however,  in  all  cases,  be 
dispelled  by  proof  of  other  circumstances,  showing  that 
the  necessity  for  the  credit  did  not  exist,  and  did  not 
appear  to  exist  to  the  material  man,  at  the  time  of  his 
employment.  Applying  this  rule  of  the  maritime  law  to 
the  present  case,  it  is  manifest  that  facts  sufficient  to 
create  a  lien  are  proved — if  their  effect  be  not  overthrown 
by  the  other  circumstances  in  proof— for  the  necessity  of 
the  repairs  is  shown^  and  it  is  conceded  that  the  vessel 
when  in  Baltimore,  was  in  a  foreign  port.  The  question 
of  the  case,  then,  is,  whether  the  other  facts  averred  in 
the  answer,  and  proved  by  the  evidence,  are  sufficient  to 
warrant  a  conclusion  upon  the  whole  case,  that  it  was 
apparent  to  the  libellant,  at  the  time  of  his  employment, 
that  there  was  no  necessity  for  the  credit  of  the  vessel, 
or  if  such  apparent  necessity  existed,  credit  was  not  given 
to  the  vessel.  Turning  then  to  the  answer,  it  is  found  to 
aver,  as  matter  of  defence,  that,  by  the  agreement  upon 
which  the  repairs  were  furnished,  they  were  to  be  fur- 
nished upon  the  personal  and  individual  credit  of  George 
Olney,  and  were  to  be  furnished  upon  a  credit  of  sixty 
days.  As  to  the  fact  of  an  agreement  for  delay  of  pay- 
ment, the  proof  is  not  very  satisfactory,  consisting,  as  it 
does,  of  the  statement  of  Olney,  which  is  contradicted 
by  the  libellant,  and  which,  if  ta>ken  as  stated,  hardly 
makes  out  any  definite  agreement  for  delay.  But  con- 
ceding that  there  was  such  an  agreement,  it  does  not 
tend  to  show  the  absence  of  an  apparent  necessity  for 
the  credit  of  the  vessel,  nor  that  such  credit  was  not 
given,  bixt  the  contrary,  for  Olney  was  a  non-resident, 
and,  as  he  himself  says,  in  doubtful  circumstances ;  the 
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owner  (Mott)  was  not  present,  nor,  so  far  as  was  made 
known,  had  he  funds  in  Baltimore  to  be  applied  to  the 
payment  of  this  bill,  while  Olney,  also,  was  without 
money  in  hand,  so  applicable,  as  appears  from  his  asking 
time,  and  his  promises  to  pay  as  soon  as  he  could  get 
money  from  Washington.  If  it  was  the  understanding  that 
this  vessel,  which  was  in  Baltimore  temporarily,  was  to 
be  surrendered  by  the  libellant,  and  a  delay  of  sixty  days 
given  for  payment,  it  seems  quite  clear  that  the  neces- 
sity for  the  credit  of  the  vessel  was  not  only  apparent, 
but  actual.  An  agreement  for  delay  of  payment,  in  most 
cases,  is  additional  evidence  of  the  existence  of  an  appa- 
rent necessity  for  the  credit  of  the  vessel.  *'  The  truth 
is,  that  the  maritime  law  presupposes  a  credit  given,  a 
delay  of  payment,  an  intentional  postponement  of  the 
right  to  enforce  the  claim,  in  rem^  at  the  same  time  that 
it  creates  the  lien"  (Story,  J.,  1  Sum.  p.  84.  See,  also, 
the  Eliza  Jane,  1  Sprague^  153).  But  the  answer  further 
sets  up  the  existence  of  an  agreement  between  Oeorge 
Olney  and  the  libellant,  whereby  the  repairs  in  question 
were  to  be  furnished  upon  the  personal  and  individual 
credit  of  Olney,  and  not  upon  the  credit  of  the  vessel. 
Such  an  agreement,  if  proved,  would  be  sufficient  to 
defeat  the  claim  of  the  libellant,  and  the  existence  of 
such  an  agreement  is  a  fact  which  must  be  clearly  proved 
(The  Fashion,  Newbury^  55).  I  see  nothing  in  the  attend- 
ing circumstances  which  tends  to  prove  the  existence  of 
such  an  agreement,  and  the  decision  of  the  point  must 
rest,  for  the  most  part,  upon  the  evidence  given  by  Ol- 
ney and  the  libellant.  Upon  this  question  the  testimony 
of  the  libellant  is  most  positive.  He  declares  that  he 
did  the  work  upon  the  credit  of  the  boat ;  that  he  would 
not  have  done  the  work  upon  the  credit  of  Olney,  and 
that  he  made  no  contract  with  Olney.  The  testimony  of 
Olney  upon  this  subject,  when  examined,  appears  by  no 
means  equally  clear ;  in  fact,  he  nowhere  says  definitely 
that  the  work  was  bargained  for  upon  his  personal  credit. 

Vol.  n.— 21 
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while  Mr.  Mott,  the  owner,  testifies  that  he  gave  Olney 
instructions  to  draw  on  him  for  any  repairs  on  the  boat, 
and  that  he  himself  paid  $2,500  or  $3,000  on  her  account. 
It  does  not  seem  probable  that  Olney,  under  such  cir- 
cumstances, would  have  assumed  upon  himself  the  ex- 
clusive responsibility  for  the  work,  for  it  nowhere  appears 
in  evidence  that,  as  between  Olney  and  Mott,  Olney  was 
to  bear  the  expense  of  the  repairs.  Mott  was  the  owner 
then,  and  is  the  claimant  now.  He  testifies:  '^  I  gave 
Olney  instructions  to  draw  on  me  for  any  repairs  on  her," 
and  he  does  not  pretend  that  the  repairs  were  not  for  his 
account.  The  work  was  charged  to  the  vessel,  and  to 
use  the  language  of  Mr.  Justice  Kelson,  in  the  case  of 
the  bark  Prospect,  September,  1854,  "  There  is  nothing 
in  the  proofs  to  rebut  or  disprove  the  presumption  of 
law,  arising  out  of  the  transaction,  that  the  credit  was 
given  to  the  vessel.  The  burden  lay  upon  the  respondent 
to  show  affirmatively  that  it  was  given— not  to  the  ship, 
but  to  the  owner."  (See  also  the  City  of  New  York, 
Nelson,  J.,  October,  1854.)  As  to  the  further  fact 
averred  in  the  answer,  that  the  bill  has  been  paid  by 
draft,  the  evidence  is,  that  some  months  after  the  work 
was  completed,  and  after  $800  had  been  paid  on  account, 
Olney  gave  his  draft  on  one  Healy  for  the  balance,  which 
was  never  paid,  nor,  as  appears,  accepted,  and  which  is 
now  surrendered.  This  does  not  amount  to  payment, 
nor  does  it  go  to  show  that  the  agreement  for  the  work 
looked  to  the  personal  credit  of  Olney  alone.  Indeed, 
the  draft,  mentioning  as  it  does  upon  its  face  the  vessel, 
may  be  considered  some  evidence  that  the  credit  of  the 
steamer  was  then  considered  a  part  of  the  transaction. 
My  conclusion,  therefore,  is,  that  the  libellants  are  enti- 
tled to  recover  the  sum  of  $708.37,  being  the  balance  due 
upon  the  bill,  with  interest. 

For  libellants,  Emerson^  Goodrich  <k  Wlieeler, 

For  claimants,  BeebCj  Dean  <&  Donohue. 
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Lien  fob  Supplies. — Domestic  Vessel. — Pleading. 

In  an  action  against  a  vesBel  for  Bnpplies  furnished  to  her  in  a  foreign  port,  where- 
the  libel  alleged  that  they  were  furnished  on  her  credit,  and  the  answer  denied 
that  they  were  furnished  on  the  request  of  the  owner,  or  the  credit  of  the  Tea- 
sel, and  ayerred  that  the  owner  was  in  good  credit  in  the  foreign  port: 

ffeld,  That  the  admission  that  the  vessel  was  in  a  foreign  port,  was  an  admission 
of  an  apparent  necessity  for  the  credit  of  the  yesseL 

That,  on  the  pleadings,  the  only  question  was,  whether  the  supplies  were  fur- 
nished. 

This  is  an  action  for  supplies  famished  by  Bentley  0. 
Bibb,  the  libellant,  to  the  steamboat  Washington  Irving. 
The  libel  alleged  that  the  supplies  were  necessary  for  the 
vessel ;  that  they  were  furnished  at  the  request  of  the 
owner  in  Baltimore,  to  which  port  the  vessel  was  foreign, 
and  that  they  were  furnished  upon  the  credit  of  the  ves- 
sel. 

The  answer  admitted  that  the  vessel  was  a  foreign 
vessel,  and  denied  that  the  supplies  were  furnished  upon 
the  request  of  the  owner,  or  upon  the  credit  of  the  ves- 
sel ;  it  al&o  averred  that  the  owner  was  a  person  in  good 
credit  in  Baltimore. 

Umersorty  Goodrich  <&  Wheeler ^  for  the  libeUant. 

Beebe^  Dean  dk  Donolme^  for  the  claimant. 

BEii^DiGT,  J.— The  pleadings  in  this  case  called  upon 
the  libeUant  to  prove  no  more  than  the  fact  that  the  sup- 
plies were  furnished,  for  the  existence  of  an  apparent 
necessity  for  the  credit  of  the  vessel  is  admitted,  by  the 
admission  of  the  fact  that  the  vessel  was  in  a  foreign 
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port.  Where  there  is  such  an  apparent  necessity,  the 
maritime  law  presumes  that  the  credit  of  the  vessel  was 
relied  on.  The  necessity  of  the  repairs  being  proved,  as 
has  been  done,  the  libellant  is  accordingly  entitled  to  a 
decree,  unless  the  facts  set  up  in  answer  and  proved  are 
sufficient  to  repel  the  presumption  of  the  maritime  law. 
The  answer  in  this  case,  when  examined,  is  found  to  aver 
no  such  facts.  Its  only  averments  in  defence  are,  that 
the  owner  of  the  vessel  was  well  known  and  in  good  credit 
in  the  place  where  the  supplies  were  furnished,  and  that 
the  libellant  had  been  for  many  months  selling  upon 
credit  supplies  to  the  vessel.  There  is  no  averment  that 
the  owner  was  present  when  the  supplies  were  contracted 
for,  or  that  his  responsibility  was  known  to  the  libellant, 
and  relied  on  to  the  exclusion  of  the  credit  of  the  ves- 
sel, or  that  the  supplies  were  furnished  ui>on  the  personal 
credit  of  the  owner,  or  of  any  other  person.  This  case 
might,  therefore,  be  disposed  of  upon  the  ground  that, 
under  the  pleadings,  the  only  question  in  dispute  was  the 
fact  that  supplies  were  furnished.  But  the  facts  proved 
outside  of  the  pleadings  do  not  amount  to  a  defence. 
They  are,  for  the  most  part,  similar  to  the  facts  proved 
in  the  case  of  Young  Tall  against  this  same  vessel 
{Ante^  p.  318),  and  are  not  sufficient  to  warrant  a  finding 
that  the  transaction  was  other  than  the  ordinary  case  of 
43upplying  the  necessities  of  a  foreign  vessel. 

The  decree  must  accordingly  be  for  the  libellant  for 
the  amount  of  the  bill,  with  interest.* 


*  See  the  case  of  The  Grapeshot,  decided  by  the  U.  S.  Sapreme  Ck>art,  on 
March  14, 1870. 
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TN  THE  MATTEE  OP  OHAUNOEY  W.  MOOEE,  A 

BANKEUPT. 

Spbcifioatiovb  of  Objections  to  Dibohabos. 

Where  specifications  of  objection  to  a  bankrupt's  discharge  had  been  filed,  and 
the  creditors  then  moyed  for  leave  to.take  testimony,  which  motion  was  opposed, 
on  the  gromid  that  the  ground  of  objection  alleged  was  an  assignment  made  by 
the  firm,  of  which  the  bankrupt  was  then  a  member,  before  the  passage  of  the 
Bankruptcy  Act,  and  consequently  not  within  the  meaning  of  the  twenty-ninth 
section  of  the  Act: 

Held,  That  the  specifications  not  only  alleged  such  assignment,  and  that  it  was 
fraudulent,  but  also  alleged  that  the  property  had  remained  in  the  possession  of 
some  of  the  assignors  eyer  since  the  assignment^  and  that  this  was  done  with  the 
knowledge  and  assent  of  the  bankrupt. 

That  the  court  would  not,  on  such  a  motion,  pass  upon  the  question  whether  such 
a  state  of  facts,  if  proved,  would  amount  to  a  fraud  under  the  twenty-ninth  sec- 
tion of  the  Act. 

That  leave  to  take  evidence  would  be  granted. 

This  wa8  a  yolimtary  proceeding  in  bankruptcy  in- 
stituted by  Ohauncey  W.  Moore,  who  was  a  member  of 
the  firm  of  0.  W.  &  J.  T.  Moore  &  Oo. 

Certain  creditors,  opposing  the  discharge  of  this  bank- 
rupt, filed  specifications  of  the  grounds  of  their  opposi- 
tion, and  thereupon,  on  notice  to  the  bankrupt,  moved 
for  a  trial  and  for  leave  to  take  testimony. 

The  motion  was  opposed,  on  the  part  of  the  bank- 
rupt, upon  the  ground  that  the  grounds  of  opposition 
set  forth  in  the  specifications  consisted  of  an  alleged 
fraudulent  assignment,  by  the  firm  of  0.  W.  &  J.  T. 
Moore  &  Co.,  in  1861,  long  before  the  passage  of  the  Bank- 
ruptcy Act,  and,  consequently;  not  within  the  mean- 
ing of  the  twenty-ninth  section,  which,  it  was  contended, 
was  limited  to  transactions  since  the  passage  of  the  Act. 
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Benedict,  J.  It  is  unnecessary  now  to  express  any 
opinion  upon  the  bare  proposition,  whether  the  words, 
''  fraudulent  payment,  gift,  transfer,  conveyance,  or  as- 
signment of  any  part  of  his  property,"  in  the  twenty- 
ninth  section,  are  to  be  construed  as  if  limited  by  the 
words,  "contrary  to  the  provisions  of  this  Act,"  or 
"since  the  passage  of  this  Act,"  elsewhere  used  in  the 
section,  inasmuch  as  the  specifications  in  this  case  appear 
to  me  to  raise  a  somewhat  different  question. 

These  specifications  not  only  aver  a  fraudulent  assign- 
ment, made  in  1861,  with  the  intent  to  enable  the  assign- 
ors to  retain  the  control  and  disposition  of  a  large 
amount  of  property  pretended  to  be  assigned,  but  they 
go  further,  and  aver  that  this  property  has  ever  since 
been  in  the  charge  and  custody,  or  under  the  control  of 
the  assignors,  or  some  of  them ;  that  no  dividend  or 
other  distribution  of  this  property  has  ever  been  made  to 
the  creditors  under  the  assignment;  that  one  of  the 
members  of  the  firm  now  has  in  his  hands,  or  under  his 
control,  a  large  amount  of  property  and  assets,  pretended 
to  have  been  included  in  that  assignment,  and  that  this 
disposition,  detention,  and  custody  of  the  property  is 
with  the  knowledge,  consent,  and  connivance  of  the  pe- 
titioner now  before  the  court* 

Whether  such  a  state  of  facts,  if  proved,  would  not 
amount  to  a  fraud  within  the  meaning  of  the  twenty- . 
ninth  section,  which  should  defeat  a  discharge,  is  a  ques- 
tion which  I  am  not  inclined  to  pass  on  finally  by  denying 
a  motion  like  the  present. 

Leave  will  accordingly  be  given  to  take  proofs  in  sup- 
port of  these  averments. 

The  present  motion  also  includes  an  application  to 
amend  the  sixth  specification,  which,  it  is  conceded,  is 
not  sufficiently  specific.  The  permission  will  be  given, 
as  the  opposition,  in  this  case,  is  manifestly  made  in 
good  faith,  and  the  rules  governing  the  specifications 
could  not  be  considered  as  settled. 

The  motion  is  accordingly  granted. 
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NOEMAN  L.  LATSON  vs.  HBEMAN  STUEM. 

ChABTXB    PaBTT. — RSPRESEMTATIONS  AS    TO  VeSSEL. — OVERLOADING. 

— Devxation. 

Where  a  steiuner  was  chartered  in  New  York  for  a  yoyage  to  Tampico  and  back, 
the  charterer  to  appoint  all  the  officers  except  the  master  and  chief  engineer, 
and  the  yessel  went  to  Tampico,  and  was  there  sent  by  the  charterer  up  the 
Panuco  riyer,  where  she  receiyed  injury,  and  on  her  return  the  owner  filed  a  libel 
against  the  charterer  to  reooyer  a  balance  of  charter  money,  and  also  damages 
for  the  injury  receiyed  by  her,  and  the  charterer  set  np,  as  a  defence,  that  the 
yessel  was  chartered  on  representations  made  by  the  owner  which  were  untme : 
Meld,  That  on  the  facts  the  yessel  was  not  chartered  on  representations,  bnt  on 
a  fall  examination  of  her  by  the  charterer. 

That  the  yessel  was  oyerloaded  by  the  charterer. 

That  the  charterer  was  liable  for  the  amount  rezpaining  dae  of  the  charter  money, 
and  also  for  injury  receiyed  by  her  in  going  up  the  Panuco  riyer,  whither  she 
was  sent  contrary  to  the  charter. 

This  action  was  brought  upon  a  charter  party  of  the 
steamer  General  McOalluniy  for  a  voyage  from  the  port 
of  New  York  to  Tampico  and  back.  According  to  the 
charter,  the  charterer  was  to  bear  all  the  expenses  of 
the  yessel,  including  insurance,  and  appoint  all  the  officers 
and  crew,  except  the  master  and  chief  engineer,  and  pay 
$100  per  day  for  the  use  of  the  vessel  upon  the  voyage 
in  question.  The  vessel  was  accepted  by  the  charterer, 
loaded  and  dispatched  upon  the  voyage,  and  in  time  re- 
turned, having,  during  the  voyage,  been  sent  by  the 
charterer  up  the  Panuco  river,  which  was  no  part  of 
the  voyage  contracted  for  in  the  charter  party,  and 
where  she  received  some  iiyury  by  touching  the 
ground. 

The  defence  was  that  the  vessel  was  not  in  the  con- 
dition represented  by  her  owner — that  she  could  not 
make  the  speed  which  it  was  alleged  she  would — that 
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she  was  unsound  and  unfit  for  the  voyage  in  question, 
and,  therefore,  the  charterer  could  procure  little  return 
cargo,  and  that  at  reduced  freight,  whereby  the  charterer 
sustained  great  damage;  and,  further,  that  the  char- 
terer had,  in  the  charter,  reserved  an  option  to  purchase 
the  vessel  at  a  fixed  price,  with  the  intention  of  selling 
her  in  Mexico ;  that  this  object  was  known  to  the  ship- 
owner, and  the  possibility  of  such  a  sale  formed  a  prin- 
cipal inducement  to  the  charter ;  that,  by  reason  of  the 
false  representations  of  the  ship-owner,  as  to  the  capa- 
city of  the  vessel,  and  also  by  reason  of  her  unsound 
and  unfit  condition,  no  sale  of  her  could  be  effected  by 
the  charterer,  and  his  option  proved  valueless,  whereby 
the  adventure  resulted  in  the  loss  of  a  large  sum,  which 
the  respondent  claimed  to  recoup  against  any  sum  unpaid 
upon  the  charter  party. 

For  libellant,  Benedict  <k  Benedict. 

For  respondent,  Beebe^  Danohtie  <&  Cook. 

Benbdiot,  J.  Upon  the  proofs,  as  they  stand,  this 
case  is,  beyond  any  doubt,  a  clear  one  for  the  libellant. 
On  the  evidence,  before  me,  the  injury  to  the  engine,  and 
consequent  delay  of  the  vessel  in  executing  the  voyage, 
arose  from  the  action  of  the  respondent  in  overloading 
her — and  it  does  not  appear  that  any  misrepresentations 
were  made  as  to  her  condition  or  capacity.  She  was 
chartered  only  after  an  examination  of  her  by  the  char- 
terer and  his  agents,  and  upon  that  examination  instead 
of  upon  representations.  The  balance  of  the  charter 
money  is,  therefore,  clearly  due,  and  it  is  equally  clear 
that  the  respondent  is  liable  for  any  injury  sustained  by 
the  vessel  in  going  up  the  Panuco  river,  where  the 
charterer  had  no  right  to  take  her,  under  the  contract. 

That  she  went  up  the  river,  is  admitted,  and  that  she 
there  received  some  injury,  is  proved. 
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The  loss  occasioned  by  this  deviation  from  the  voy- 
age contracted  for  must  be  borne  by  the  charterer,  and 
not  by  the  shipowner. 

The  libellant  is  also  entitled  to  recover  any  sum  paid 
by  him  upon  drafts  drawn  by  the  master  for  stores,  &c., 
at  Galveston,  Key  West — all  which  expenses  are,  accord- 
ing to  the  charter,  to  be  borne  by  the  charterer. 

Let  a  decree  accordingly  be  entered  in  favor  of 
libellant,  with  an  order  of  reference  to  ascertain  the 
amount. 


Smrtfeon  iistriti  of  Stf»  S«fe. 

APRIL,  1868. 

THE  STEAMSHIP  WH^LIAM   TABEE. 

Bill  of  Laddto. — ^Nondblivert. — Barratry. — Damages. — ^Presump- 
tion oi;  Law. — Salvage. 

Where  cotton  was  shipped  at  Ghdveston,  on  a  yessel  hound  to  New  York,  and 
hills  of  lading  were  given  therefor,  and,  on  the  Yoyage,  the  vessel  was  harratroosly 
ran  ashore,  and  part  of  the  cotton  was  lost,  and  a  part  of  it,  which  had  heen 
saved  in  a  damaged  condition,  was  lihelled  for  salvage,  and  the  owners  of  the 
ootton  paid  the  amount  of  salvage  decreed,  and  lihelled  the  vessel  on  the  hills 
of  lading: 

Held,  That  the  vessel  was  liable  to  the  owners  of  the  cotton  for  the  value  of  the 
cotton  lost,  and  for  the  iujury  to  that  which  was  saved,  and  for  the  money  paid 
hy  them  as  salvage. 

In  case  of  loss  or  damage  to  goods  covered  by  a  bill  of  lading,  the  presumption  of 
law  is,  that  such  loss  or  damage  was  occasioned  hy  the  act  or  default  of  the 
carrier. 

Blatohfobd,  J. — This  is  a  libel  filed  by  six  several 
parties,  owners  of  cotton  in  bales,  shipped  by  the  steam- 
ship William  Taber,  from  Galveston,  Texas,  via  Key 
West,  in  Florida,  to  New  York,  in  March,  1867.    The 
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cotton  was  shipped  under  bills  of  lading,  signed  by  the 
master  of  the  vessel,  and  given  to  the  agents  of  the 
several  owners  of  the  cotton.  The  claim  made  by  the 
libel  covers  two  grounds  of  action :  1.  A  claim  for  the 
nondelivery  of  cotton  covered  by  the  bills  of  lading,  and 
for  damage  to  cotton  covered  by  the  bills  of  lading,  that 
was  delivered ;  2.  A  claim  that  the  vessel  should  refund 
to  the  libellants  a  sum  of  money,  which  they  were  com- 
pelled to  pay,  as  salvage  on  the  cotton  covered  by  the 
bills  of  lading,  by  the  decree  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  Florida,  sit- 
ting in  admiralty,  at  Key  West,  in  Florida,  on  the 
ground  that  the  salvage  was  made  necessary  by  the 
willful  and  tortious  act  of  the  master  of  the  vessel,  or 
some  other  person  in  charge  of  her,  in  running  her 
ashore  near  Key  West. 

The  nondelivery  of  some  of  the  cotton,  and  the  dam- 
age to  some  that  was  delivered,  are  clearly  proved,  and 
the  claimants  have  entirely  failed  to  show  that  the  loss 
or  damage  was  by  a  peril  of  the  sea,  or  by  any  cause  for 
which  the  vessel  is  not  liable.  On  the  contrary,  the 
evidence  is  entirely  satisfactory  to  show  that  the  loss 
and  damage  were  caused  by  the  willful  act  of  the  master 
or  the  engineer  of  the  vessel,  in  letting  water  into  her 
just  after  she  had  left  Key  West,  on  her  way  to  New 
York,  as  a  consequence  of  which  she  was  run  aahore. 
The  running  of  her  ashore  made  the  salvage  necessary, 
and,  as  against  the  salvors,  the  owners  of  the  cotton 
were  defenceless  in  the  salvage  court,  and  were  obliged 
to  pay  the  salvage  money.  The  payment  of  this  money 
being  caused  directly  by  the  barratrous  act  of  some  per- 
son in  charge  of  the  vessel,  the  vessel  is  liable  to  refund 
it  to  those  who  paid  it.  The  carrier  created  this  lien  on 
the  cotton,  while  lawfully  charged  with  its  custody. 
The  lien  was  a  valid  one,  as  between  the  owners  of  the 
cotton  and  the  salvors,  although  the  act  by  which  it  was 
created  was  a  tortious  act  on  the  part  of  the  carrier,  as 
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between  such  owners  and  the  carrier.  Indeed,  the  lia- 
bility of  the  vessel  to  refund  the  salvage  money  on  the 
cotton  may  be  properly  considered  as  a  liability  arising 
on  the  bills  of  lading,  as  the  transaction  amounts,  in 
effect,  to  a  loss  of  so  much  of  the  cotton  by  what  is,,  in 
fact,  held  to  be  the  default  of  the  vessel.  For,  if  the 
libellants  had  not  paid  the  salvage  money  on  the  cotton 
in  accordance  with  the  decree  of  the  court,  enough  of 
the  cotton  to  pay  the  salvage  would  have  been  sold. 
This  view  brings  the  entire  case  within  the  well  settled 
principle,  that,  in  case  of  loss  or  damage  to  goods  cov- 
ered by  a  bill  of  lading,  the  presumption  of  the  law  is, 
that  such  loss  or  damage  was  occasioned  by  the  act  or 
default  of  the  carrier,  and  the  burden  of  proof  is  upon 
the  carrier  to  show  that  it  arose  from  a  cause  for  which 
he  is  not  responsible.  The  answer  neither  admits  nor 
denies  the  averments  of  the  libel  as  to  the  barratrous 
acts  of  the  master,  but  states  that  the  claimant  leaves 
the  same  to  be  proved,  and  that  there  is  no  liability  on 
the  part  of  the  vessel  to  the  libellants  for  such  acts,  and 
that  the  reason  why  there  is  not  is,  that  such  acts  are 
alleged  to  have  been  willful,  fraudulent,  and  barratrous. 
But  the  law  is  well  established,  that  where  the  owner  of 
a  vessel  is  under  an  obligation  imposed  upon  him  by 
virtue  of  his  office  as  carrier,  he  is  liable  for  the  willful 
tort  of  his  servant,  if  it  was  committed  while  in  his  em- 
ploy, and  in  the  management  of  the  vessel  or  convey- 
ance under  his  control ;  and  this  even  though  the  wrong 
was  done  in  direct  opposition  to  the  express  commands 
of  the  owner  (1  Pa/rs(ms^  Mwritime  Law^  book  1,  ch.  11, 
p.  394).  There  must  be  a  decree  for  the  libellants,  with 
costs,  and  a  reference  to  a  commissioner  to  ascertain  the 
damages  caused  by  the  loss  or  damage  to  the  cotton, 
and  by  the  payment  of  the  salvage  money  on  the  cotton. 

J.  jET.  Choate^  for  the  libellants. 

C.  A.  Pedbody  and  W.  H.  Pechham^  for  the  claimant. 
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APRIL,  1868. 

m  THE  MATTER  OP  GEOEGE  S.  MAWSON,  A 

BANKEUPT. 

YAauE  Spboipications  of  Opposition  to  Dischabgb. 

Specifications  of  opposition  to  a  bankrupt's  discharge  were  filed,  which  stated 
that  he  had  concealed  part  of  bis  estate,  and  had  not  delivered  all  his  property 
to  the  assignee,  and  had  made  a  transfer  of  part  of  his  property  te  prevent  its 

r  coming  into  the  hands  of  the  assignee : 

Held,  That  they  were  too  vague,  and  should  have  specified  the  property. 

A  specification  stated  that  the  bankrupt  had  procured  the  assent  of  certain  named 
creditors  to  his  discharge,  but  did  not  state  that  such  assent  was  procured  by 
a  pecuniary  consideration  or  obligation : 

Held,  That  it  was  insufficient. 

The  same  specification  stated  that  the  bankrupt  had  influenced  the  action  of"  the 
said  creditors,''  since  the  filing  of  his  petition,  by  a  pecuniary  consideration  and 
obligation: 

Bisld,  That  it  was  sufficient. 

In  this  case,  a  creditor  filed  specifications  of  objection 
to  the  bankrupt's  discharge  as  follows  : 

First.  That  the  bankrupt  has  concealed  part  of  his 
estate,  and  has  been  guilty  of  fraud  in  not  delivering 
to  the  assignee  all  of  the  property  belonging  to  him  at 
the  time  of  the  presentation  of  his  petition  and  invent- 
ory. 

Second.  That  the  bankrupt  has  procured  the  assent 
of  Arnold,  Nusbaum  and  Nordlinger,  creditors,  to  his 
discharge;  and  that  he  has  influenced  the  action  of 
the  said  creditors,  since  the  filing  of  his  petition,  by  a 
pecuniary  consideration  and  obligation. 

Third.  That,  in  contemplation  of  becoming  bank- 
rupt, he  has  made  a  transfer  or  conveyance  of  part  of 
his  property,  for  the  purpose  of  preventing  the  same 
from  coming  into  the  hands  of  the  assignee,  and  of 
being  distributed  according  to  law  in  satisfaction  of  his 
debts. 
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F.  C.  Nyej  for  the  bankrupt. 

J.  SoKs  Bitterbatidj  for  the  creditor. 

Blatgheobd,  J.  The  first  and  third  specifications  of 
the  grounds  of  opposition  to  the  discharge  are  altogether 
too  vague  and  general.  The  first  ought  to  specify,  with 
some  particularity  at  least,  what  part  of  his  estate  he 
has  concealed,  and  what  property  he  has  fraudulently 
failed  to  deliver.  The  third  specification  should  state 
what  part  of  his  property  he  has  so  transferred. 

As  to  the  second  specification,  a  bankrupt  is  not  for- 
bidden, by  the  twenty-ninth  section  of  the  Act,  to  procure 
the  assent  of  a  creditor  to  his  discharge,  nor  is  he  forbid- 
den to  infiuence  the  action  of  a  creditor.  The  prohibition 
is  against  procuring  such  assent  by  any  pecuniary  consid- 
eration or  obligation,  and  against  influencing  such  action 
by  any  pecuniary  consideration  or  obligation.  The  sec- 
ond specification  in  this  case  only  avers,  in  regard  to  pro- 
curing the  assent  of  the  creditors  to  the  discharge,  that 
the  bankrupt  procured  such  assent,  and  does  not  aver 
that  he  procured  it  by  any  pecuniary  consideration  or 
obligation.  It  is,  therefore,  insufficient  in  that  respect. 
In  regard  to  infiuencing  the  action  of  the  creditors,  the 
specification  names  the  creditors,  and  states  that  the  in- 
fluencing took  place  after  the  filing  of  the  petition,  and 
was  by  a  pecuniary  consideration  and  obligation.  It 
does  not  state  what  the  infiuencing  consisted  in,  but  it 
may,  perhaps,  fairly  be  inferred,  that  the  specification 
means  that  it  consisted  in  procuring  the  assent  of  the 
creditors  named  to  the  discharge.  No  other  influencing 
can  be  given  in  evidence  under  the  specification.  The 
time  is,  perhaps,  sufBciently  averred,  and,  although  the 
amount  of  the  pecuniary  consideration  or  obligation  is 
not  stated,  I  am  inclined,  on  the  whole,  though  with  con- 
siderable hesitation,  to  hold  the  specification  sufficient  in 
its  averment  in  regard  to  infiuencing  the  action  of  the 
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creditors  named,  in  the  respect  above  defined.  It  bor- 
ders very  much,  however,  on  a  fishing  specification,  as, 
if  the  party  had  any  facts  within  his  knowledge  or  in- 
formation, it  is  to  be  supposed  he  would  have  specified 
them. 

The  case  will  stand  for  hearing  on  so  much  of  the 
second  specification  as  is  so  held  to  be  sufficient,  and  will 
be  heard  whenever  the  parties  have  taken  all  the  testi- 
mony they  desire  to  present  on  the  point.  A  reference 
may  be  had  to  the  register  in  charge  to  take  testimony 
on  either  side. 


APRIL,  1868. 

GEOEGE  E.  HOLYOKE  AND  JAMES  MUEEAY  w. 

WILLIAM  DEPEW. 

Charter  Party. — ^Bestraint   of   Government. — Dead  Freight. — 

Becoupment. 

Where  a  yesael  was  chartered  for  a  voyage  to  the  Canary  Islands  and  back 
to  New  York,  the  charter  proTiding  that  the  charterer  should  furnish,  at  the 
Canary  Islands,  160  tons  of  barilla  and  20  pipes  of  wine,  or  more,  and  the  yes- 
sel  arrived  at  the  Canary  Islands  and  discharged  her  outward  cargo,  on  which 
freight  was  paid,  and  received  on  board  20  pipes  of  wine,  but  no  barilla,  al- 
though the  charterer  had  it  ready  for  her,  because  the  authorities  would  not 
allow  it  to  be  put  on  board  of  her,  unless  she  would  first  go  to  Vigo,  in  Spain, 
to  quarantine,  and  the  master  refused  to  go  to  Vigo,  but,  after  waiting  the 
number  of  lay  days  specified,  returned  to  New  York,  being  obliged,  for  lack  of 
the  barilla,  to  put  in  at  St.  Thomas  for  ballast,  and,  on  her  arrival  at  New  York, 
her  o¥mers  sued  the  charterer  to  recover  freight  on  the  wine  delivered,  and 
dead  freight  for  the  150  tons  of  barilla^  and  damages  for  being  compelled  to  put 
in  at  St.  Thomas: 

Held,  That,  as  there  was  in  the  charter  no  exception  of  restraints  of  princes,  there 
was  an  absolute  engagement  on  the  vessel's  part  to  receive  on  board  the  barilla, 
even  though  the  authorities  of  the  Canary  Islands  should  prohibit  its  being  put 
on  board. 

That,  in  the  absence  of  such  a  clause  in  the  charter,  the  vessel  was  in  fault  in  not 
being  in  a  condition  to  receive  the  barilla,  and  the  vessel,  and  not  the  charterer, 
must  bear  the  loss. 
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Thiit  the  acceptance  of  the  outward  cargo,  and  the  loading  of  the  wine,  did  not 
excuse  the  failure  of  the  vessel  to  put  herself  in  a  condition  to  receive  the 
barilla. 

That  the  libellant  was  entitled  to  freight  on  the  wine  brought^  bnt  the  charterer 
was  entitled  to  recoup  against  it  any  damages  set  up  in  the  answer,  which  arose 
out  of  any  breach  of  the  charter  party  by  the  libellants,  to  the  amonnt  of  such 
freight,  but,  for  any  claim  beyond  that,  he  must  resort  to  his  own  proper  action. 

This  was  a  libel  for  the  breach  of  a  charter  party, 
brought  by  the  owners  of  the  schooner  Ocean  Belle 
against  her  charterer.  The  charter  was  made  at  New 
York,  on  the  18th  of  May,  1866,  by  Halyoke  &  Murray 
to  William  Depew,  and  chartered  the  vessel  for  a  voyage 
from  Bath,  Maine,  to  Oharleston,  South  Carolina, 
'Whence  to  Palmas,  Grand  Canary,  and  discharge  out- 
ward cargo,  and  load  part  there,  and  the  rest  at  one  or 
two  ports  at  Puert^ventura  or  Lanzarote,  or  one  port  in 
each  of  them,  and  back  to  New  York."  The  charter 
provided  that  the  vessel  should  receive  on  board,  during 
the  voyage,  the  merchandise  thereinafter  mentioned,  and 
that  the  charterer  should  furnish  to  the  vessel  outward 
from  Charleston  a  cargo  of  yellow  pine  lumber,  and  in 
the  Canary  Islands  150  tons  of  barilla  and  20  pipes  of 
wine,  or  more,  at  the  option  of  the  charter  friends,  and 
should  pay  to  the  owners  "  for  the  use  of  said  vessel 
during  the  voyage  aforesaid,"  a  specified  sum  for  each 
one  thousand  feet  of  lumber  delivered  at  the  Canary 
Islands,  payable  on  proper  delivery,  *^and  homeward  on 
barilla  six  dollars  per  ton,  and  five  dollars  per  pipe  for 
wine,  payable  on  proper  delivery  of  cargo,  in  gold  or  its 
equivalent ;"  "the  cargo  or  cargoes  to  be  received  and 
delivered  alongside  within  reach  of  the  vessel's  tackles," 
'*  charterers  paying  vessel's  port  charges  in  Canary 
Islands." 

The  vessel  took  on  board  the  lumber,  and  delivered  it 
at  Palmas.  At  Palmas  she  took  on  board  20  pipes  of 
wine,  but  no  barilla  or  any  other  cargo.  The  wine  was 
delivered  to  the  charterer  at  New  York,  but  the  freight 
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was  not  paid.  The  libel  averred,  that  the  reason  why 
the  vessel  brought  home  no  barilla  was,  that  none  was 
furnished  to  her,  and  that,  in  consequence  of  the  want 
of  a  full  cargo,  she  had  not  the  necessary  ballast,  and 
was  obliged  to  go  before  the  wind  to  St.  Thomas,  and 
take  in  ballast ;  and  that  such  deviation  caused  a  delay 
of  forty  days,  and  a  damage  of  $1,000.  The  libel  claimed 
$100  in  gold,  freight  on  the  20  pipes  of  wine,  at  $5  per 
pipe,  $900  in  gold,  as  compensation  in  lieu  of  freight  on 
150  tons  of  barilla,  at  $6  per  ton,  and  $1,000  for  the  dam- 
age by  the  deviation  to  St.  Thomas. 

The  defence  set  up  in  the  answer  was,  that  the  re- 
spondent was  ready  to  put  the  barilla  on  board,  but  the 
vessel  refused  to  take  it,  the  refusal  consisting  in  the 
fact  that  the  vessel  had  not  such  a  clean  bill  of  health 
as  the  authorities  at  the  Oanary  Islands  required,  and 
was  therefore  prohibited  by  the  authorities  from  taking 
on  board  the  barilla ;  that  the  respondent  was  not  liable 
for  any  damage  caused  by  the  deviation  to  St.  Thomas ; 
that,  through  negligence  on  the  part  of  the  vessel, 
some  of  the  lumber  carried  outward  was  lost,  and  the 
arrival  of  the  rest  was  delayed ;  that  the  respondent  was 
entitled  to  recover  from  the  libellants  $2,500  as  damages 
for  loss  of  profits  on  the  barilla,  and  for  loss  of  market 
for  and  profits  on  lumber,  caused  by  the  delay  in  its 
arrival,  and  for  loss  of  lumber,  and  otherwise ;  and  that 
the  respondent  was  not  liable  for  any  sum  to  the  libel- 
lants. 

The  facts  of  the  case  were  agreed  on  by  the  respect- 
ive parties,  as  follows :  The  schooner  was  furnished  by 
the  Spanish  consul  at  Charleston  with  a  clean  bill  of 
health,  and  started  for  Palmas  with  her  cargo  of  lumber. 
On  the  voyage,  she  was  obliged,  by  stress  of  weather,  to 
put  into  Newport,  Bhode  Island,  for  repairs.  Prom  the 
same  cause  she  lost  a  part  of  her  deck  load  of  lumber. 
She  remained  at  Newport  for  about  thirty  days.  While 
she  was  there,  and  when  she  left  there,  the  Asiatic 
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cholera  prevailed  at  New  York,  and  at  some  other  places 
in  the  United  States,  but  not  at  Newport  or  Oharleston, 
nor  did  it  prevail  at  Charleston  when  she  left  there. 
She  went  from  Newport  to  Palmas  with  so  much  of  her 
outward  cargo  as  had  not  been  lost.  The  port  of  Palmas 
has  no  harbor,  nor  has  the  port  of  Cabras,  hereafter  men- 
tioned, in  the  island  of  Fuerteventura,  but  vessels  pro- 
ceeding to  those  ports  come  to  anchor  in  a  sort  of  road- 
stead on  the  windward  side  of  the  island,  as  near  to  the 
shore  as  possible,  and  are  then  loaded  by  means  of 
lighters,  which  bring  the  cargo  to  them  from  the  shore. 
The  schooner,  on  her  arrival  at  Palmas,  came  to  anchor 
at  the  usual  place  of  anchorage  of  vessels,  and  reported 
to  the  respondent's  agent  there,  one  Wood,  who  was  the 
consignee  of  the  cargo.  Pursuant  to  the  health  laws 
and  regulations  duly  established  by  the  civil  authorities 
of  the  Canary  Islands,  such  authorities  refused  to  per- 
mit the  schooner  to  discharge  her  cargo,  or  receive 
any  homeward  cargo  at  Palmas,  or  hold  any  commu- 
nication with  the  shore,  because,  as  she  had  last  sailed 
from  Newport,  a  port  of  a  country  reported  to  be  in- 
fected with  Asiatic  cholera,  such  laws  and  regulations 
required  her  to  proceed  forthwith  to  the  port  of  Vigo,  in 
Spain,  a  Spanish  quarantine  station,  and  there  pass 
examination,  and  return  to  the  island,  after  which,  and 
not  till  then,  she  would  be  permitted  to  receive  her 
homeward  cargo.  The  master  of  the  schooner  refused 
to  go  to  Vigo,  which  was  distant  fifteen  or  twenty  days* 
sail  from  the  Canary  Islands.  When  the  charter  party 
was  made,  neither  of  the  parties  to  it  knew  any  thing  of 
the  existence  of  such  laws  and  regulations  of  quarantine 
at  the  Canary  Islands.  No  quarantine  station  existed 
at  those  islands  at  the  time  the  charter  party  was  made, 
or  at  any  subsequent  time  up  to  the  time  the  schooner 
finally  left  there.  After  some  negotiation,  the  authori- 
ties of  the  island  permitted  the  schooner  to  unload  her 
outward  cargo,  and  receive  on  board  twenty  pipes  of  wine 
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as  part  of  her  homeward  cargo.  After  that,  at  the  request 
of  Wood,  she  remained  at  her  anchorage  at  Pahnas  some 
six  days,  to  enable  Wood  to  hear  from  certain  corre- 
spondents of  his,  resi^ecting  the  bariUa  for  the  homeward 
cargo.  Wood  then  directed  the  schooner  to  go  to  the 
island  of  Pnerteventura,  where  the  barilla  required  for 
her  homeward  cargo  then  was,  ready  to  be  laden  on 
board  the  schooner,  and  take  the  same  on  board,  and 
then  proceed  direct  to  New  York.  She  accordingly  pro- 
ceeded to  Oabras,  the  port  of  Pnerteventura.  On  arriv- 
ing there,  she  made  the  usual  anchorage,  and  her  master 
communicated  with  one  Hogg,  the  respondent's  agent 
there.  Under  the  same  health  laws  and  regulations, 
the  authorities  of  the  island  of  Pnerteventura  refused 
to  permit  the  schooner  to  receive  any  barilla,  or  hold 
any  communication  with  the  shore,  and  for  the  same 
reason  as  at  Palmas,  unless  she  would  proceed  to  Vigo, 
and  there  pass  an  examination,  and  return  to  Cabras,  after 
which,  and  not  until  then,  she  would  be  permitted  to 
receive  on  board  the  barilla.  Both  of  the  islands  are 
subject  to  the  Spanish  Government.  After  some  fruit- 
less negotiations  between  Hogg  and  the  authorities, 
Hogg  told  the  master,  that,  if  he  would  return  to  Palmas, 
he,  Hogg,  would  send  over  the  barilla  immediately  in 
lighters.  Hogg  believed  at  the  time  that  he  would  be 
able  to  do  so,  but  he  subsequently  found  himself  unable 
to  do  so,  because  the  authorities,  pursuant  to  such 
health  laws  and  regulations,  interfered  and  prohibited 
him  from  doing  so.  The  schooner  thereupon  returned 
to  Palmas.  At  that  place,  Wood  informed  the  master 
that  the  vessel  must  go  forthwith  to  Vigo,  and  there 
quarantine,  as  required  by  the  authorities,  and  that, 
unless  she  did  so,  she  would  not  be  permitted  to  receive 
her  homeward  cargo.  The  master  refused  to  go  to  Vigo 
with  the  vessel,  and  therefore  the  vessel  received  no 
barilla.  The  master  then  stipulated  that  the  vessel 
would  go  to  Vigo,  and  there  go  into  quarantine,  if  the 
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charterer  would  pay  the  additional  expenses  to  be  thus 
incurred.  This  stipulation  was  rejected  by  Wood.  The 
master  then  stipulated  that  he  would  proceed  to  St. 
Thomas,  and  there  fill  out  the  homeward  cargo,  if  Wood, 
as  agent  of  the  charterer,  would  take  upon  himself  the 
risk  of  the  loss  or  gain  on  such  voyage,  and  the  risk  of 
the  loss  of  the  vessel  by  reason  of  such  a  deviation  from 
her  voyage.  This  proposal  was  rejected  by  Wood,  on 
the  ground  that  he  had  no  authority  to  accept  it. 
Thereupon  the  vessel,  her  lay  days  named  in  the  charter 
party  having  expired,  sailed  from  the  Oanary  Islands  for 
home,  without  the  knowledge  or  consent  of  the  respond- 
ent or  his  agent.  For  want  of  a  full  cargo,  she  was 
short  of  necessary  ballast,  and  she  was  obliged  to  devi- 
ate from  her  direct  homeward  voyage,  to  obtain  ballast, 
by  which  deviation  she  lost  some  thirty  days,  besides 
being  subjected  to  some  additional  expense.  Freight 
was  paid  at  Palmas  for  so  much  of  the  outward  cargo  as 
was  delivered  there. 

For  libellants,  U.  D.  McCarthy. 

For  respondent,  J..  JS.  Dyett 

Blatchfobd,  J. — The  principal  question  contested  in 
this  case  is,  whether  the  respondent  is  liable  for  dead 
freight,  or  damages  in  lieu  of  freight,  on  the  barilla 
called  for  in  the  charter  party.  It  is  contended,  on  the 
part  of  the  libellants,  that  the  health  regulations  of  the 
Islands  did  not  suspend,  impair,  or  dissolve  the  contract ; 
that  the  vessel  was  in  no  fault ;  that  the  charterer  was 
in  fault  in  not  supplying  the  barilla ;  and  that  the  pro- 
hibition of  the  authorities  fell  on  the  charterer  and  not 
on  the  vessel.  On  the  part  of  the  respondent  it  is  con- 
tended, that  it  was,  by  the  contract,  a  condition  prece- 
dent to  the  charterer's  duty  to  furnish  the  barilla,  that 
the  vessel  should  be  ready  and  able  to  take  it  on  board ; 
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that  the  barilla  was  ready,  and  the  charterer  did  every 
thing  which  it  was  in  his  power  to  do  without  the  con- 
currence of  the  vessel ;  that  it  was  the  vessel  that  was 
prevented  from  taking  the  cargo  on  board,  and  tiot  the 
charterer  who  was  prevented  from  putting  it  on  board ; 
that  the  vessel  was  never  in  a  condition  to  receive  the 
barilla,  and  did  not  perform  her  part  of  the  charter 
party,  and,  therefore,  the  condition  precedent  to  the 
liability  of  the  charterer  for  any  omission  to  put  the 
barilla  on  board  never  arose;  and  that  there  was  no 
fault  on  the  part  of  the  charterer. 

The  question  involved  is  one  depending  entirely  on 
the  construction  of  the  contract  between  the  parties. 
By  the  contract,  the  vessel  agrees  to  receive  on  board 
the  barilla,  and  the  respondent  agrees  to  provide  and 
furnish  the  barilla  to  the  vessel,  in  the  Canary  Islands, 
the  cargo  to  be  received  alongside  within  reach  of  the 
vessel's  tackles.  The  only  exception  or  reservation 
made  by  the  contract  in  respect  to  these  absolute  en- 
gagements, is  contained  in  the  following  clause:  ''the 
dangers  of  the  seas  and  navigation,  of  every  nature 
and  kind,  always  mutually  excepted,"  There  is  no  ex- 
ception in  regard  to  the  restraints  of  rulers  and  princes, 
an  exception  often  inserted  in  charter  parties,  and  apply- 
ing solely  to  the  vessel,  unless  expressly  stipulated  to  be 
mutual  (Blight  v.  Page,  3  B.  cfe  P,,  295,  note;  Tonteng  v. 
Hubbard,  3  -B,  cfeP.,  298 ;  Sjoerds  v.  Luscombe,  16  JEast^ 
201,  206 ;  Bruce  v.  Nicolopulo,  24  i.  J".,  imw  series j  part  2, 
JEx.y  321;  DufiFt?.  Lawrence,  3  Johns.  Cases,  167).  There- 
fore, in  the  present  case,  there  was  an  absolute  engage- 
ment on  the  part  of  the  vessel  to  receive  on  board  the  bar- 
illa, even  though  the  authorities  of  the  Canary  Islands 
should  prohibit  its  being  put  on  board.  Such  prohibi- 
tion did  not  dissolve  the  contract,  nor  can  it  absolutely 
excuse  a  nonperformance  of  it.  Where  a  party,  by  his 
own  contract,  creates  a  duty  or  charge  upon  himself,  he 
is  bound  to  make  it  good*,  notwithstanding  any  accident 
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by  inevitable  necessity,  because  he  might  have  provided 
against  it  by  his  contract  (Blight  v.  Page,  aibove  cited ; 
Hadley  v.  Clarke,  8  T.  JR.,  259,  267 ;  Spence  v.  Ohodwick, 
10  Q.  J5.,  530 ;  Medeiros  t?.  Hill,  8  JBiwjr.,  231),  The  libel- 
lants  might  have  inserted  in  the  charter  party  a  provision 
exempting  them  from  being  obliged  to  perform  its  cov- 
enants if  restrained  by  rulers  or  princes.  But  there  is 
no  such  provision.  There  was,  however,  a  restraint  by 
the  authorities  of  the  Canary  Islands  against  shipping 
the  barilla,  and  the  question  is,  whether  such  restraint 
shalf  fall  on  the  vessel  or  on  the  charterer.  The  charter 
party  not  having  provided  that  the  restraint  should  not, 
in  any  event,  fall  on  the  vessel,  the  only  proper  question 
for  determination  in  this  suit  is,  whether  ^here  was  any 
such  default  on  the  part  of  the  charterer  as  makes  him 
responsible  for  the  failure  to  load  the  barilla.  The 
restraint  was  not  one  against  the  exportation  of  barilla 
generally,  as  in  Blight  v.  Page  (above  cited),  where  the 
charterer  was  held  liable.  In  that  case,  the  charter 
party  contained  an  exception  in  regard  to  the  restraints 
of  rulers  and  princes,  and  the  exportation  of  barley  gen- 
erally, which  was  to  be  the  homeward  cargo,  was  pro- 
hibited by  the  authorities  of  the  place  of  exportation. 
So,  also,  in  Sjoerds  v.  Luscombe  {dbove  cited),  where  the 
charterer  was  held  liable,  the  charter  party  contained  an 
exception  in  regard  to  the  restraints  of  raters  and  prin- 
ces, which  the  court  held  operated  as  an  excuse  only 
for  the  shipowner,  and  the  loading  of  the  homeward 
cargo  contracted  for  was  prevented  by  an  embargo  on  all 
shipping.  In  Barker  v.  Hodgson  (3  M.  <&  /S.,  267),  where 
the  charterer  was  held  liable,  a  pestilence  broke  out  at 
Gibraltar,  where  the  homeward  cargo  was  to  be  laden  on 
board,  and,  for  that  reason,  the  lading  of  the  cargo  was 
prohibited  by  law,  and  the  decision  of  the  court  was 
placed  on  the  ground  that  thereby  the  charterer  was 
prevented  from  furnishing  the  cargo.  In  the  present 
case,  there  was  no  general  prohibition  of  the  €xporta- 
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tion  of  barilla,  no  embargo  on  all  shipping,  no  pestilence 
at  the  place  of  loading,  and  nothing  which  prevented  the 
charterer  from  furnishing  barilla  to  a  proper  vessel.    It 
is  agreed  that  the  cargo  of  barilla  was  at  the  Island  of 
Fuerteventora,  ready  to  be  laden,  but  the  authorities 
refused  to  i)ermit  this  particular  vessel  to  receive  it,  be* 
cause  she  had  not  properly  quarantined  at  Vigo.    In  the 
absence  of  any  clause  exempting  the  vessel  from  liability 
because  of  the  restraints  of  rulers  and  princes,  I  think 
the  fault  was  hers  in  not  being  in  a  condition  to  receive 
the  barilla,  and  that  her  owners  and  not  the  charterer 
must  bear  the  loss  (Ogden  v.  Graham,  31  L.  J".,  new  series^ 
part  2,  p.  29 ;  Spence  v.  Chodwick,  10  Q.  B.,  528 ;  Brooks 
V.  Mintum,  1  CaZ.,  484).    The  case  is  unlike  that  of 
Morgan  v.  The  Insurance  Company  of  North  America 
(4  DaUas^  455).    There  it  was  held  that  the  vessel  had 
been  in  no  fault.    She  took  goods  at  Philadelphia  on 
freight  for  Surinam,  when  there  was  an  open  commerce 
between  the  two  ports.    When  she  arrived  at  Surinam, 
the  authorities  would  not  permit  the  cargo  to  be  landed. 
The  prohibition  did  not  rest  upon  any  thing  in  the  char- 
acter or  status  of  the  vessel.    The  court  held  that  the 
obtaining  permission  to  land  the  cargo  was  the  business 
of   the  consignee,   and   that  the    freight  was  earned 
although  the  cargo  was  not  delivered.    The  prohibi- 
tion was   like  the    embargo  in  Sjoerds  v.  Luscombe. 
But,  in  the  present  case,  the  difficulty  was  with  the 
vessel.    She  was  never  in  a  condition  to  receive  the 
cargo,  because  she  had  failed  to  comply  with  the  health 
laws  and  regulations  of  the  Islands.    Upon  the  agreed 
facts,  I  can  perceive  no  well  founded  legal  difiference 
between  the  present  attitude  of  the  vessel,  and  her 
attitude  if  she  had  refused  to  submit  to  a  lawful  quar- 
antine at  Palmas,  and  had,  therefore,  left  without  the 
homeward  cargo  which  she  contracted  to  carry.    The 
true  rule  is,  I  think,  laid  down  in  Duflf  v.  Lawrence, 
(3  Johns.  Cases^  164,  165).    It  is  that  where  the  owner  of 
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a  vessel  agrees  to  carry  and  deliver  goods,  unless  pre- 
vented by  some  of  the  impediments  mentioned  in  the 
charter  party,  many  occurrences  may  take  place,  and 
loss  or  injury  arise,  in  consequence  thereof,  which  were 
not  in  contemplation  of  the  parties  at  the  time  the  char- 
ter party  was  entered  into,  and,  of  course,  not  provided 
for,  and  which  must  be  borne  by  them  respectively  as  it 
shall  happen  to  fall ;  and  that  damage  sustained  in  con- 
sequence of  the  vessel  being  obliged  to  perform  quaran- 
tine, ought  to  be  borne  by  the  owner  of  the  vessel,  for 
it  is  a  temporary  prohibition,  in  no  manner  provided  for 
in  the  contract,  and  which  the  shipowner  ought  to  sub- 
mit to,  without  prejudice  to  the  charterer. 

It  is  claimed  by  the  libellants,  that,  even  though  the 
vessel  was  under  an  obligation  to  go  to  Vigo,  the  con- 
duct of  the  charterer's  agents  at  the  Islands  amounted 
to  a  waiver  of  the  performance  of  that  obligation.  It 
is  alleged  that  it  was  the  duty  of  the  agent  of  the 
charterer,  when  the  vessel  arrived  at  Palmas,  to  have 
refused  to  accept  the  cargo  she  carried,  or  to  attempt  to 
supply  her  with  any  return  cargo,  until  she  had  gone  to 
Vigo  and  quarantined,  if  the  plea  now  set  up  in  defence 
was  to  be  made.  But  I  cannot  concur  in  this  view.  The 
vessel  was  bound  by  the  contract  to  go  to  both  Palmas 
and  Oabras,  and  her  return  from  the  latter  port  to  the 
former  was  the  result  of  a  mutual  arrangement  between 
the  master  and  Hogg,  made  in  good  faith  on  both  sides, 
aside  from  the  charter  party.  The  master  was  under  no 
obligation  to  return  to  Palmas.  He  might  properly  have 
refused  to  do  so,  and  have  gone  directly  from  Oabras 
to  Vigo.  The  agreed  facts  show  that  the  charterer's 
agent  always  insisted,  up  to  the  very  last,  that  the  ves- 
sel should  go  to  Vigo,  and  never  waived  the  perform- 
ance, by  the  vessel,  of  her  obligation'  to  go  there.  Nor 
can  the  acceptance  of  the  lumber,  or  the  loading  of  the 
wine,  excuse  the  failure  of  the  vessel  to  put  herself  in  a 
condition  to  receive  the  barilla. 
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It  follows,  therefore,  that  the  libellants  are  not  en- 
titled to  dead  freight,  or  damages  in  lieu  of  freight,  on 
the  barilla.  Nor  are  they  entitled  to  damages  for  loss 
of  time,  or  expenses  incurred  by  the  deviation  to  St. 
Thomas  on  the  homeward  voyage,  as  the  deviation  was 
not  caused  by  any  act  or  omission  of  the  respondent. 

I  do  not  see  how  the  respondent  can  refuse  to  pay 
the  freight  on  the  wine,  after  having  accepted  it.  .  His 
agreement  is  to  pay  so  much  per  one  thousand  feet 
freight  on  the  lumber,  on  its  delivery  at  the  Islands,  and 
so  much  per  ton  freight  on  the  barilla,  and  per  pipe 
freight  on  the  wine,  on  proper  delivery.  When  the 
lumber  was  delivered,  the  freight  on  it  was  paid.  This 
is  a  practical  construction  of  the  contract  by  the  re- 
spondent. Freight  is  to  be  paid,  at  the  agreed  rate,  on 
whatever  cargo  is  delivered.  Freight  is  due  on  the  wine, 
although  no  barilla  was  brought.  Indeed,  the  answer 
does  not  set  up  that  freight  was  not  earned  on  the  wine. 
The  eflfect  of  the  answer,  in  this  respect,  is  merely  to 
claim  damages  to  an  extent  sufBcient  to  absorb  any 
claim  of  the  libellants.  The  respondent  is  entitled  to 
set  ofiF  or  recoup  against  the  freight  due  to  the  libel- 
lants on  the  wine,  any  damage  set  up  in  the  answer, 
which  he  can  prove  to  have  arisen  out  of  any  breach  of 
the  charter  party  by  the  libellants,  to  the  extent  of  the 
freight,  but,  for  any  claim  beyond  that,  the  respondent 
must  resort  to  his  own  proper  action  (Zerega  v.  Poppe, 
1  Ahbotfs  Adm.  Hep.,  401 ;  Thatcher  v.  McOuUoh,  OlcoU's 
Rep.,  371;  Brads treet  v.  Heran,  2  Blatchf.  C.  C.  B., 
116.)  The  freight  to  which  the  libellants  are  entitled,  is 
the  sum  of  $100,  with  interest  from  the  time  the  wine 
was  delivered,  without  reference  to  the  provision  of  the 
charter  party  in  regard  to  gold. 

A  decree  will  be  entered  accordingly. 
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APRIL,  1868. 

m  THE  MATTER  OF  CHARLES  H.  McINTIRE,  A 

BANKRUPT. 

Setting  aside  Discharge. — Laches. — ^Vague  Sfecipications. 

Where  specificatioDs  of  objection  to  a  bankmpf  b  discharge  had  been  filed,  which 
were  too  vagne  to  be  triable,  and  no  application  was  made  to  amend  them,  and 
a  discharge  was  granted,  and  the  creditor,  about  a  month  afterward  applied, 
on  petition,  to  have  the  discharge  set  aside,  and  for  leave  to  file  amended  specifi- 
cations: 

Seld,  That  the  creditor  was  chargeable  with  laches. 

That  no  specific  ground  of  opposition  to  the  discharge  was  made  to  appear  in  the 
petition,  and  the  discharge  could  not  be  ijupeached  on  such  vague  averments ; 
and  that,  on  the  evidence,  there  was  no  ground  to  believe  that  the  banlsrupt  had 
fiuled  to  insert  all  his  property  in  his  schedules,  or  to  deliver  it  to  his  assignee. 

In  this  case  a  discharge  was  granted  to  the  bankrupt 
on  the  24th  of  February,  1868.  About  a  month  afterward, 
this  petition  was  presented  to  the  court,  in  behalf  of  a 
creditor,  praying  that  the  discharge  might  be  set  aside, 
and'  that  the  creditor  might  be  allowed  to  file  amended 
specifications  of  opposition  to  the  discharge.  Specifica- 
tions of  objection  had  been  filed  in  his  behalf,  which 
were,  however,  too  vague  to  be  triable,  within  the  rules 
laid  down  in  previous  decisions  of  this  court.  Those  de- 
cisions were  known  to  the  attorney  for  the  creditor,  but 
no  application  was  made  in  his  behalf  for  leave  to  amend 
the  specifications;  until  the  present  motion  was  made. 

K  C.  JVyey  for  the  bankrupt. 

Salter  c6  Cowi/ng^  for  the  creditor. 

Blatchfobd,  J.— 1.  The  proceedings  in  this  case 
were  regular,  and  the  discharge  was  properly  granted. 
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The  specifications  of  grounds  of  opposition  to  the  dis- 
charge were  too  vague  and  general  to  be  triable*  The 
attorney  for  the  creditor  had  ample  opportunity,  after 
the  decisions  of  the  court  on  the  question  of  the  suffi- 
ciency of  specifications  were  made,  and  before  •the  dis- 
charge in  this  case  was  granted,  to  apply  to  the  court  for 
leave  to  amend  the  specifications,  and  the  facts  in  evi- 
dence show  that  he  was  guilty  of  laches  in  not  doing  so, 
after  his  attention  was  called  to  their  probable  insuffi- 
ciency, 

2.  If  there  had  been  no  laches  in  the  case,  still  the  pe- 
tition now  presented,  that  the  discharge  be  vacated,  and 
that  the  creditor  be  allowed  to  file  amended  specifications 
and  oppose  the  discharge,  sets  forth  no  specific  ground 
of  opposition.  It  is  as  vague  as  were  the  specifications 
filed.  It  merely  sets  forth  that  the  attorney  for  the  cred- 
itor believes  that,  if  the  case  is  tried  on  its  merits,  it  can 
be  shown  that  the  bankrupt  has  a  large  amount  of  per- 
sonal property  which  he  has  not  put  into  his  schedule  of 
assets,  or  passed  over  to  the  assignee  in  the  case.  Even 
if  this  is  to  be  regarded  as  an  averment  that  the  bankrupt 
had  such  property  when  he  filed  his  petition,  it  is  too 
vague  to  found  any  action  of  the  court  upon.  The- dis- 
charge would  have  been  granted  notwithstanding  so 
vague  a  specification,  and,  having  been  granted,  it  can- 
not be  impeached  on  a  petition  containing  only  so  vague 
an  averment. 

3.  I  have  looked  into  the  testimony  of  the  bankrupt 
taken  before  the  register  in  this  case,  and  his  testimony 
taken  on  the  supplemental  proceedings  in  the  State 
court,  and  can  see  no  ground  for  questioning  the  bona 
fides^  fairness  or  validity  of  the  transfer  of  his  property 
to  his  brother,  in  August,  1862,  and  no  reason  to  suppose 
the  bankrupt  failed  to  insert,  in  his  schedule  of  assets, 
all  the  property  he  had  at  the  time,  or  failed  to  deliver  to 
his  assignee  all  the  property  he  was  bound  to  deliver  to 
him. 

The  prayer  of  the  petition  is  denied. 
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APRIL,  1868. 

IN  THE  MATTER  OF  OLIVEE  W.  DODGE,  A 

BANKRUPT. 

No  Assets. — Form  No.  Thirty-five. 

Where  the  assets  of  a  bankrupt  coDsisted  of  an  interest  in  certain  notes,  from 
which  the  assignee  in  bankruptcy  had  collected  nothing  for  more  than  sixty 
days  after  the  adjudication  of  bankruptcy: 

Il^d,  Tiiaty  "no  assets*  had  come  to  the  hands  of  the  assijgnee,  within  the  mean- 
ing of  section  twenty-nine  of  the  Bankruptcy  Act. 

■ 

In  tliis  case  the  register  certified  to  the  court  the  fol- 
lowing statement  of  facts  and  questions  : 

"  The  only  assets  of  the  bankrupt  consist  of  certain 
notes,  accounts,  and  claims,  all  past  due  and  unpaid,  in 
which  he  had  a  one-seventh  interest,  valued  at  $250, 
which  interest  has  passed  to  the  assignee,  Mr.  John  Sedg- 
wick, who  has  not  received  or  paid  any  moneys  whatever 
for,  or  on  account  of,  the  bankrupt's  estate. 

"  One  or  more  creditors  have  proved  their  claims 
against  the  estate  of  the  bankrupt. 

^'  More  than  sixty  days  having  elapsed  since  the  adju- 
dication of  bankruptcy,  can  the  bankrupt  now  apply  to  the 
court  for  his  discharge,  under  section  twenty-nine  of  the 
Act,  on  the  ground  that  there  are  no  assets?  Are  ac- 
counts, claims,  and  demands,  from  which  nothing  may  bQ 
collected  or  realized,  considered  to  be  assets  within^he 
meaning  of  said  section  twenty-nine,  so  as  to  prevent 
the  bankrupt  from  making  application  for  his  discharge 
until  after  the  expiration  of  six  moirths  ?  " 

Blatohfobd,  J. — Where,  at  the  time  of  the  applica- 
tion for  a  discharge,  the  assignee  has  neither  received 
nor  paid  any  moneys  on  account  of  the  estate,  the  case 
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is  to  be  regarded  as  one  in  which  no  assets  have  come  to 
his  hands,  within  the  meaning  of  section  twenty-nine  of 
the  Act.  This  is  the  interpretation  given  to  such  expres- 
sion, '^no  assets,"  by  the  justices  of  the  Supreme  Court. 
Form  No.  35  is  headed,  ^'  Assignee's  return  where  there 
are  no  assets ;"  and  that  form  consists  merely  of  the  oath 
of  the  assignee  that  he  has  '^  neither  received  nor  paid 
any  moneys  on  account  of  the  estate." 


APRIL,  1868. 

IN  THE  MATTBE  OF  DAKIUS  TALLMAN,  A 

BANKRUPT. 

EviDBNOB. — Fraudulent  Debt. 

Where,  in  bankraptcy  proceedings  before  the  register,  one  of  the  creditors  offered 

evidence  to  show  that  his  debt  was  fraudulently  contracted  by  the  bankrupt : 
Held,  That  the  evidence  was  immaterial. 

In  this  case  one  of  the  creditors  offered  evidence  be- 
fore the  register,  to  show  that  his  debt  was  fraudulently 
contracted  by  the  bankrupt.  The  bankrupt  objected  to 
the  evidence.  The  register,  on  request,  certified  the 
question  of  the  admissibility  of  the  evidence  to  the 
court,  with  the  following  opinion  : 
»  "Under  the  thirty-third  section  of  the  Bankruptcy 
Act,  the  fact  that  the  debt  was  created  by  fraud,  does 
not  constitute  a  ground*  of  opposition  to  the  discharge  of 
the  bankrupt ;  and,  as  the  examination  of  the  bankrupt  is 
for  the  purpose  of  ascertaining  whether  or  not  the  bank- 
rupt is  entitled  to  a  discharge  under  the  Act,  evidence  of 
fraud  in  the  creation  of  the  debt  is  not  admissible." 

Blatohford,  J. — The  register  is  correct  in  his  view. 
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APRIL,  1868. 

IN  THE  MATTER  OF  WILLIAM  D,  HILL,  A 

BAlfKEUPT. 

Fraud. — Bankrupt  doing  Business  in  his  Wife's  Name. 

A  bankrupt  had  married  in  1860,  his  wife  having  then  no  property,  and  haying 
inherited  none  snbseqnently,  and  received  none  except  from  her  husband.  In 
1861,  he  failed  in  business,  and  from  that  time  did  business  as  agent,  first  for 
one  M.,  and  then  for  his  wife,  in  whose  name  he  transacted  an  eztensiye  busi- 
ness: 

Held,  That,  on  the  facts,  a  house  and  lot  which  stood  in  the  name  of  the  bankrupt's 
wife,  was  really  his  property ;  that  he  had  been  guilty  of  fraud  in  placing  his 
property  in  his  wife's  hands,  and  had  willfully  sworn  falsely  in  the  bankruptcy 
proceedings ;  and  that  a  discharge  must  be  refused. 

Blatohfobd,  J, — The  discharge  of  the  bankrupt  is 
opposed  by  William  S.  Preston,  a  creditor.  The  specifi- 
cations in  opposition,  filed  by  the  creditor,  aver  that 
"the  evidence  taken  before  the  register  shows,  beyond 
all  reasonable  doubt,  that  the  bankrupt  has  willfully 
omitted  from  his  sworn  and  filed  schedules  and  inven- 
tories, property  which,  in  truth  and  fact,  belonged  to 
him  at  the  time  of  making  and  filing  his  said  schedule 
and  inventories,  to  wit,  a  certain  house  and  lot,  situate 
in  the  viUage  of  Kingston,  claimed  to  have  been  pur- 
chased by  his  wife  of  Jeremiah  Eussell,  a  certain  prom- 
issory note,  made  by  one  McKinstry,  for  $1,000,  one  of. 
Jeremiah  Green,  one  of  H.  S.  Van  Etten,  and  other 
notes,  in  addition  to  bonds,  mortgages,  and  other  evi- 
dences of  debt  and  property,  which  will  more  fully  ap- 
pear from  the  evidence  taken ;  that  the  said  bankrupt, 
with  intent  to  defraud  his  creditors,  has  fraudulently 
placed  his  property  in  the  hands  of  his  wife,  with  intent 
to  prevent  it  from  being  reached  by  his  creditors,  and 
applied  in  satisfaction  of  their  debts,  and  that  his  wife 
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SO  held  his  property  at  the  time  of  filing  the  petition 
aforesaid ;  that  the  said  bankrupt  has  withheld  his  books, 
papers,  and  documents,  relating  to  his  business ;  that  he 
has  omitted  from  his  schedules  all  claims  and  demands 
which  he  has  against  his  wife,  for  services  rendered  for 
her  as  her  agent,  if,  in  fact,  he  was  such  agent,  and  which, 
in  equity,  belong  to  the  creditors,  and  are  unpaid  for." 

The  bankrupt  and  his  wife,  and  other  witnesses,  have 
been  examined.  I  have  carefully  gone  over  their  testi- 
mony, and  am  entirely  satisfied  that  the  allegations  of 
the  specifications  above  referred  to,  are  fully  proved. 
The  case  is  one  of  a  deliberate  attempt,  by  the  bankrupt, 
to  defraud  his  creditors,  and  yet  procure  a  discharge 
from  his  debts.  He  has  willfully  sworn  falsely  in  his  aflS- 
davit  annexed  to  his  inventory  of  property,  and,  on  his 
examination  before  the  register,  in  the  course  of  the  pro- 
ceedings in  bankruptcy,  in  regard  to  material  facts  con- 
cerning the  property  owned  by  him  at  the  time  of  filing 
his  petition  in  bankruptcy,  he  has  concealed  his  prop- 
erty by  covering  it  up  in  the  name  of  his  wife,  and  has 
been  guilty  of  fraud,  contrary  to  the  Bankruptcy  Act,  by 
not  delivering  to  his  assignee  property  which  belonged 
to  him  at  the  time  of  presenting  his  petition  and  inven- 
tory, and  which  he  was  not  permitted  to  retain  under  the 
provisions  of  the  Act,  and  has  made  a  fraudulent  gift  or 
transfer  of  property  to  his  wife,  contrary  to  the  pro- 
visions of  the  Act.  He  has  committed  all  these  offences, 
which  are  made  grounds,  by  section  twenty-nine  6f  the 
Act,  for  withholding  his  discharge,  and  then  he  has 
crowned  the  whole  by  taking  and  subscribing  the  oath 
required  by  section  twenty-nine,  to  the  effect  that  he  has 
not  done,  suffered,  or  been  privy  to,  any  act,  matter,  or 
thing,  specified  in  the  Act,  as  a  ground  for  withholding 
his  discharge. 

In  his  inventory  of  his  estate,  annexed  to  his  petition, 
he  sets  forth  that  he  has  no  property  except  $200  worth 
of  property,  that  is  exempted  by  section  fourteen  of  the 
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Act ;  and  his  assignee  makes  a  return  of  no  assets.  The 
evidence  shows  that  the  bankrupt  claims  to  have  done 
business  for  several  years  past  as  agent  for  other  per- 
sons, and  not  on  his  own  behalf,  first,  as  agent  for  one 
McMuUen,  and  afterward,  and  down  to  the  time  of  filing 
his  petition,  as  agent  of,  and  in  behalf  of,  his  wife.  The 
testimony,  and  particularly  the  examination  of  the  bank- 
rupt and  of  his  wife,  shows  that  these  pretended  agen- 
cies, and  especially  the  one  for  his  wife,  were  mere  shams 
and  covers  for  fraud.  The  prevarications  of  the  bank- 
rupt in  his  testimony,  his  reluctance  to  disclose  the  truth, 
his  want  of  recollection  as  to  matters  which  he  could  not 
well  have  forgotten,  and  his  failure  to  give  any  satisfac- 
tory explanation  of  the  terms  of  his  agencies,  and  of  the 
nature  and  amount  of  his  compensation  as  agent,  all 
tend  to  show,  beyond  question,  that  the  whole  arrange- 
ment was  one  devised  and  carried  out  to  defraud  his 
creditors,  and  that  the  bulk  of  the  property  which  stood 
in  the  name  of,  and  was  in  the  possession  of,  his  wife,  at 
the  time  his  petition  was  filed,  was,  in  fact,  his  own  prop- 
erty. The  attempt  to  show  that  his  wife  derived  the 
property  from  any  other  source  than  from  him,  utterly 
failed.  The  debts  set  forth  in  his  schedule  were,  all  of 
them,  contracted  in  1861,  He  was  married  in  1860.  His 
wife  had  then  no  property,  except  some  household  fur- 
niture, of  the  value  of  $225,  which  he  purchased  and  gave 
to  her  before  their  marriage.  She  has  inherited  no  prop- 
erty since,  nor  received  any  from  any  other  person  than 
her  husband.  In  September,  1861,  he  failed,  and  made 
an  assignment  of  all  his  property  for  the  benefit  of  his 
creditors.  Since  that  time  he  has  carried  on  business  as 
agent  for  McMuUen  and  for  his  wife.  His  wife's  furni- 
ture was  sold  in  1864  for  $600.  The  attempt  to  show 
that  Mrs.  Hill  had  capital  enough  growing  out  of  the  in- 
vestment of  this  $600,  and  the  buying  of  notes  on  her  be- 
halif,  prior  to  the  18th  of  April,  1867,  and  the  transac- 
tions on  her  behalf  with  John  Grant,  in  regard  to  mules, 
prior  to  that  time,  to  establish  the  extensive  business 
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which,  from  and  after  that  date,  was  done  for  her  by  her 
husband  as  her  agent,  is  absurd.  At  that  date  a  bank 
account  was  opened  in  her  name  with  the  Ulster  County 
National  Bank  at  Ejngston,  and  her  husband's  agency 
for  McMuUen  ceased  about  the  same  time.  It  is  quite 
clear  that  the  capital  was  really  the  property  of  her  hus- 
band, and  was  the  fruit  of  the  business  he  had  been 
transacting  since  he  failed  in  1861,  nominally  as  agent 
for  McMuUen,  but  really  on  his  own  behalf.  Mrs.  HUl, 
in  her  testimony,  shows  that  she  knew  nothing  about . 
what  her  husband  was  doing  in  her  name  in  the  way  of 
business,  and  that  she  had  no  connection  with  it  except 
to  sign  notes  and  checks  as  he  brought  them  to  her, 
filled  up  and  ready  to  be  signed.  From  April,  1867,  to 
January,  1868,  the  deposits  in  the  name  of  Mrs.  Hill,  in 
the  bank,  amounted  to  nearly  $25,000 ;  and  Hill  testifies 
that  a  large  amount  of  her  transactions  do  not  appear 
upon  her  bank  book,  that  some  of  the  notes  he  bought 
for  her  were  discounted  at  other  banks,  and  that  he 
bought  about  $50,000  worth  of  notes,  as  her  agent,  and 
dealt  largely  in  other  things  as  her  agent,  buying  and 
selling  mostly  for  cash.  The  house  named  in  the  speci- 
fications was  purchased  from  Jeremiah  £ussell  for  $5,750, 
in  the  fall  of  1866.  Of  this  amount,  $1,750  was  paid  in 
cash,  being  raised  on  a  note  signed  by  Mrs.  Hill,  and  she 
took  a  deed  of  the  house,  and  gave  back  a  mortgage  on  it 
for  $4,000.  But  the  evidence  as  to  the  transaction  shows 
that  the  purchase  was  really  by  her  husband,  and  that 
the  note  on  which  the  money  was  raised  to  make  the 
cash  payment,  was  paid  with  his  money,  if  it  has  been 
paid.  The  bankrupt  has  kept  no  account  of  his  dealings 
for  his  wife,  as  her  agent,  and  has  never  rendered  to  her 
any  account,  and  she  has  never  paid  him,  or  agreed  to 
pay  him,  any  thing  for  his  services.  The  case  is  a  plain 
one  for  refusing  a  discharge. 

Cooke  <&  Lounsbery^  for  the  bankrupt. 

William  LwivUmj  for  the  creditor. 
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APRIL,  1868. 

THE  PEOPBLLEE  JACK  JEWBTT, 

Possessory  Action. — Discontinuance. — Delivery  of  Property  by 

THE  Marshal. 

Where  a  possessory  libel  was  filed  by  one  B.,  claimiiig  to  be  the  owner  of  a  pro- 
peller, and  that  she  had  been  taken  firom  him  by  H.  and  others,  and  process 
was  issued  against  the  propeller,  and  against  snch  persons,  nnder  which  process 
the  marshal,  on  March  2d,  1868,  took  possession  of  the  vessel,  taking  her  by  force 
from  the  representative  of  H.  and  the  others,  who  claimed  to  hold  her  by  bills  of 
sale  and  mortgages,  and,  on  March  10th,  no  appearance  having  been  entered  in 
the  canse,  the  libellant  discontinued  the  suit,  and  the  clerk  of  the  court  notified 
the  marshal  to  discharge  the  vessel  from  custody,  whereupon  the  marshal  with- 
drew from  the  vessel,  and  B.,  who  had  been  allowed  by  the  marshal  to  come  on 
board  the  vessel,  took  possession  of  her,  and  took  her  out  of  the  district,  and 
thereafter  H.  and  the  others  presented  a  petition  to  the  court  praying  that  the 
marshal  might  be  directed  to  restore  the  vessel  to  the  petitioners,  from  whom 
he  had  taken  her : 

Eddy  That,  the  suit  having  been  discontinued,  the  court  had  no  longer  any  posses- 
sion of  the  vessel,  or  jurifldiction  of  the  suit,  or  power  to  grant  the  relief  prayed 
for. 

The  libel  in  this  case  was  filed  on  the  2d  of  March, 
1868.  The  action  was  one  for  the  possession  of  the  pro- 
peller Jack  Jewett,  the  libellant,  John  M.  Burt,  claiming 
to  be  her  owner.  The  libel  set  forth  that  Willet  P.  Eoe, 
George  W,  Holman,  and  Frederick  Thompson,  with 
other  persons,  had  deprived  the  libellant  forcibly  of  the 
possession  of  the  vessel,  and  prayed  process  against  the 
vessel,  and  that  Holman,  Thompson,  and  Boe,  and  all 
persons  intervening  for  their  interest  therein,  might  be 
cited  to  appear  and  answer  the  libel,  and  that  the  vessel 
might  be  delivered  to  the  libellant,  and  that  Holman, 
Thompson,  and  Eoe  might  be  condemned  to  pay  the 
libellant  his  damages  and  costs  in  the  premises.  On 
this  libel  process  was  issued  from  this  court,  on  the  2d 
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of  March,  1868,  as  prayed  for,  returnable  on  the  24th  of 
March,  1868.  When  the  deputy  marshal  went  to  the 
vessel  to  execute  the  process,  he  found  her  at  the  Atlan- 
tic Basin,  in  Brooklyn,  in  possession  of  one  Strauss,  a 
general  deputy  of  the  sheriff  of  Kings  County,  who 
claimed  to  hold  her  on  behalf  of  the  said  Holman, 
Thompson,  and  Boe,  and  of  Stephen  F.  Shortland,  Mary 
Kewcomb,  Benjamin  G.  Bichardson,  and  David  Waugh, 
under  sundry  bills  of  sale  and  mortgages.  Strauss  re- 
sisted the  deputy  marshal,  and  refused  to  yield  posses- 
sion of  the  vessel  to  him,  or  to  an  extra  force  which  the 
marshal  sent  to  reduce  the  vessel  to  custody.  There- 
upon the  marshal  obtained  a  file  of  marines  from  the 
i^avy  yard,  and  by  their  aid  took  possession  of  the  vessel, 
and  removed  her  from  the  Atlantic  Basin.  He  detained 
her  in  his  custody  until  the  10th  day  of  March,  1868, 
when  the  libellant  discontinued  his  suit,  and  the  usual 
notice  was  served  by  the  clerk  of  the  court  on  the  mar- 
shal, notifying  him  that  the  suit  had  been  discontinued, 
and  that  the  costs  of  the  clerk  and  marshal  had  been 
paid,  and  directing  him  to  discharge  the  vessel  from  his 
custody  as  to  the  suit.  Thereupon  the  deputy  marshal 
withdrew  from  the  vessel,  and  Burt,  the  libellant,  being 
in  possession  of  her  by  agents  of  his,  whom  the  deputy 
marshal  had  suffered  to  go  on  board  of  her,  took  her 
away  from  the  port  of  New  York.  There  was  no  claim 
filed,  nor  any  appearance  entered  in  the  suit.  The  par- 
ties for  whom  Strauss  acted  now  presented  a  petition  to 
the  court,  praying  that  the  marshal  might  be  directed  to 
deliver  the  vessel  to  the  petitioners,  from  whom  she  was 
taken  by  him  under  said  process. 

T.  C.  T.  BucJdey  and  J.  K.  Hillj  for  petitioners. 

T.  ScaddeTy  for  the  marshal. 

Blatohford,  J. — The  difficulty  in  the  way  of  grant- 
ing to  the  petitioners  the  relief  asked  is,  that  the  suit  is 
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discontinued.  The  vessel  has  been  released  from  cus- 
tody. The  marshal  was  authorized  to  release  her.  The 
only  complaint  is  that  he  gave  her  up  to  the  wrong  per- 
son. The  court  has  no  longer  any  possession  of  the 
vessel,  or  any  jurisdiction  of  the  suit,  either  iuprem 
against  the  vessel,  or  in  personam  against  such  of  the 
I)etitioners  as  were  parties  to  it,  and  has  no  power  to 
give  the  relief  asked.  The  marshal  has  not  disobeyed 
any  process  or  order  of  the  court,  or  been  guilty  of  any 
contempt  of  court  for  which  he  can  be  attached,  and 
that  is  not  the  relief  asked.  If  the  marshal,  while  the 
vessel  was  in  his  custody,  suffered  her  to  be  injured,  or 
has  been  guilty  of  a  breach  of  duty  in  permitting  the 
libellant  to  take  possession  of  her,  and  in  not  delivering 
her  back  to  the  custody  of  those  from  whose  possession 
he  took  her,  the  parties  aggrieved  have  their  remedy 
against  him  by  a  proper  action  in  the  proper  tribunal. 
This  court  cannot  administer  the  relief  asked  in  this 
summary  way  on  this  petition.  This  suit  having  been 
discontinued  on  the  10th  of  March,  1868,  and  the  vessel 
discharged  from  the  custody  of  the  marshal  by  the  order 
of  this  court,  without  any  special  direction  to  the  marshal 
as  to  the  person  to  whom  he  was  to  deliver  the  vessel, 
there  is  not,  even  if  the  marshal  was  guilty  of  a  breach 
of  duty  in  delivering  her  to  the  libellant,  such  an  irregu- 
larity, or  mistake,  or  fraud,  as  would  warrant  the  court 
in  retaking  possession  of  the  vessel,  even  if  it  could  do 
so  in  any  case  where  the  suit  was  regularly  discontinued. 
By  the  discontinuance  of  the  suit,  the  lien  on  thie  vessel 
is  gone,  and  for  the  court  now  to  order  the  marshal  to 
seize  her,  when  there  is  no  suit  pending,  and  no  juris- 
diction in  the  court  over  any  thing  or  any  person  in  the 
premises,  would  seem  to  be  to  order  the  marshal  to  com- 
mit a  naked  trespass,  in  respect  to  which  the  order  of 
this  court  would  be  no  protection  to  him  if  he  were  sued 
therefor.  The  principle  which  the  Circuit  Court  for  this 
district  laid  down  in  the  cases  of  The  Union  and  The 
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White  Squall  (4  BkLtchf.  C.  C.  B.  90, 103),  as  appUcable  to 
the  case  of  a  discharge  of  a  vessel  on  a  stipalation  for 
value  in  a  suit  in  rem,  that  the  court  has  no  power  to  order 
back,  into  the  custody  of  the  marshal,  a  vessel  which  has, 
on  a  stipulation,  been  fairly  discharged  from  arrest,  ap- 
plies, a  fortiorij  to  a  case  where  she  has  been  properly 
discharged  by  the  termination  of  the  suit. 
The  prayer  of  the  petition  is  denied. 


APRIL,  1868. 

THE  UNITED  STATES  v.  JOSEPH  BLOOMGAET. 

EviDENCB    ON    AN    EXAMINATION    BEFORE    A   UnITED    StATES    CoMMIS- 

8I0NBR. — Confessions. — Officer  of  the  United  States. 

On  an  examination,  before  a  United  States  commissioner,  of  a  person  chai^d  with 
crime,  his  confession  of  the  crime,  without  any  proof  of  the  corput  clclicH,  is 
sufficient  to  warrant  his  being  held  for  trial. 

A  clerk,  appointed  by  the  direction  and  with  the  approbation  of  the  Secretary  of 
the  Treasury,  for  the  fractional  currency  counter  of  the  Treasury  Department, 
at  Louisville,  is  an  officer  of  the  United  States,  within  the  meaning  of.  the  Con- 
stitution of  the  United  States,  and  of  the  statutes  of  the  United  States  in  regard 
to  officers  charged  with  the  safe  keeping  of  the  public  money. 

Blatchtokd,  J, — This  case  comes  before  the  court 
on  a  writ  of  Jwheas  corpuSy  and  a  writ  of  certiorari,  the 
habeas  corpus  being  issued  to  the  marshal  of  this  district, 
directing  him  to  bring  up  the  prisoner,  and  the  certiorari 
being  issued  to  John  A.  Osborn,  a  commissioner  of  the  Cir- 
cuit Court  of  the  United  States  for  this  district,  to  bring 
before  the  court  the  proceedings  before  him  under  which 
the  prisoner  was  committed.  It  appears  that,  on  the 
23d  of  March,  1868,  a  warrant  was  issued  by  Mr.  Osborn, 
as  such  commissioner,  to  the  marshal  of  this  district, 
against  Joseph  Bloomgart,  reciting  that  complaint  on 
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oath  had  been  made,  charging  Bloomgart  with  having, 
on  the  7th  of  December,  1867,  in  the  district  of  Ken- 
tucky, knowingly,  willfully,  and  feloniously  taken  and 
converted  to  his  own  use,  and  embezzled,  the  sum  of 
$12,275,  the  property  of  the  United  States,  he  being  then 
an  officer  of  the  United  States,  and  intrusted  with  the 
depositing  and  safe  keeping  of  the  public  money.  That 
warrant  commanded  the  marshal  to  apprehend  Bloom- 
gart, if  found  in  this  district,  and  bring  him  before  the 
commissioner,  and  appears  to  have  been  issued  by  the 
commissioner  on  an  affidavit  made  by  Mr.  Hervey,  act- 
ing United  States  depository  at  Louisville,  Kentucky, 
and  sworn  to  in  the  district  of  Kentucky,  before  a  United 
States  commissioner  there,  on  the  3d  of  February,  1868. 
Mr.  Hervey  states,  on  oath,  that,  during  the  past  eight 
months,  one  Joseph  Bloomgart,  a  clerk  at  the  fractional' 
currency  counter  of  the  Treasury  Department,  at  Louis- 
ville, did  take  and  convert  to  his  own  use  $12,275  of  the 
public  money  intrusted  to  him,  contrary  to  the  Act  of 
Congress  in  such  case  made  and  provided.  On  this  war- 
rant, Bloomgart  was  arrested  and  taken  before  Commis- 
sioner Osbom,  and  the  commissioner  had  an  examination 
of  him,  in  which  testimony  was  introduced  on  the  part 
of  the  Government,  and  the  commissioner,  on  the  10th 
of  April,  1868,  committed  the  prisoner  for  trial  in  the 
district  of  Kentucky,  the  place  where  the  offence  was 
committed,  and  directed  that  he  should  be  cpmmitted  to 
the  custody  of  the  marshal  of  this  district,  to  be  by  him 
held  until  this  court  should  order  his  removal,  or  other- 
Wise  to  be  dealt  with  according  to  law.  His  discharge  is 
now  applied  for,  under  the  hdbeds  corpus,  on  the  ground 
that  sufficient  evidence  was  not  produced  before  the 
commissioner  to  warrant  his  committal,  or  to  warrant 
his  being  sent  to  Kentucky  for  trial,  under  the  Act  of 
Congress. 

It  appeared  in  evidence,  before  the  commissioner, 
that  a  warrant  was  issued  in  Kentucky,  on  the  28th  of 
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March  last,  by  a  United  States  commissioner  there,  to 
the  marshal  of  Kentucky,  reciting  that  information  upon 
oath  had  been  given  to  him,  that  Bloomgart  had  com- 
mitted an  offence  in  the  district  of  Kentucky,  to  wit, 
that  he,  being  an  officer  of  the  United  States,  at  the  frac- 
tional currency  counter  of  the  Treasury  Department,  in 
Louisville,  and  intrusted  with  the  safe  keeping  of  the 
public  money  of  the  United  States,  did,  while  intrusted 
with  such  charge,  convert  a  large  sum  of  the  same  to  his 
own  use,  contrary  to  the  statutes  of  the  United  States. 
Such  warrant  commanded  the  marshal  to  arrest  him,  and 
bring  him  before  the  commissioner. 

An  official  letter  of  appointment  from  the  Treasury 
Department,  signed  by  the  Assistant  Secretary  of  the 
Treasury,  was  put  in  evidence  before  Commissioner  Os- 
bom,  showing  that  Bloomgart  was  appointed  a  clerk  at 
the  fractional  currency  counter  of  the  Treasury  Depart- 
ment in  Louisville,  on  the  10th  of  October,  1866,  by  the 
direction  and  with  the  approbation  of  the  Secretiury  of 
the  Treasury.  Under  the  decision  of  the  Supreme  Court, 
in  the  case  of  The  United  States  v.  Hartwell  (6  Wall., 
385),  this  appointment  constituted  Bloomgart  an  officer 
of  the  United  States.  Where,  with  the  sanction  of  the 
head  of  a  department,  a  person  is  appointed  an  of- 
ficer of  the  United  States  for  the  safe  keeping  of  public 
money,  such  appointment  constitutes  him  such  officer, 
within  the  meaning  of  the  Constitution  of  the  United 
States,  and  of  the  statutes  of  the  United  States  in 
regard  to  officers  charged  with  the  safe  keeping  of  the 
public  money. 

The  only  question  now  is,  whether  probable  cause  was 
shown  for  his  commitment, — probable  cause  to  show  that 
he  is  guilty  of  the  offence  charged  against  him.  In  ad- 
dition to  the  affidavit  of  Mr.  Hervey,  the  evidence,  and, 
it  may  be  said,  the  only  evidence  on  the  subject,  appears 
to  be  two  papers,  which  are  proved  to  be  in  the  hand- 
writing of  Bloomgart  himself,  in  which  he  enters  with 
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great  particularity  into  the  details  and  circumstances  of 
the  embezzlement,  showing  when  it  commenced,  how  it 
was  carried  on,  and  the  purpose  for  which  it  was  com- 
mitted. They  are  both  signed  by  Bloomgart,  they  are 
autographic  manuscripts,  and,  if  they  are  to  be  believed, 
they  clearly  show  that  he  has  been  guilty  of  the  offence 
charged.  His  discharge  is  claimed  on  the  ground,  that, 
if  he  were  on  trial  under  an  indictment  before  a  jury,  the 
same  rule  of  law  would  apply  to  his  case  as  to  all  other 
criminal  cases — that  the  corpus  delici%  the  fact  that  an 
offence  was  committed,  the  stealing  of  the  Government 
money,  must  be  proved  independently  of  the  confession 
of  the  prisoner  (The  People  v.  Hennessey,  15  Wend.^  147)* 
But,  whatever  the  principle  of  law  is,  as  regards  a  trial 
before  a  jury,  I  have  come  to  the  conclusion,  after  a  care- 
ful examination  of  the  authorities,  and  looking  at  the 
case  as  if  I  myself  were  the  examining  and  committing 
magistrate,  that  the  principle  invoked  does  not  apply  to 
the  question  of  a  commitment,  and  that  this  is  a  proper 
case  in  which  to  hold  the  prisoner  for  trial,  and  send  him 
to  Kentucky.  I  do  this  on  the  decision  of  the  most 
learned  and  eminent  judge  who  has  adorned  the  bench 
in  this  country — Chief  Justice  Marshall — and  on  the  au- 
thority of  the  most  important  criminal  case  which  the 
Federal  judiciary  has  ever  had  to  deal  with — the  case  of 
Aaron  Burr — in  which  the  evidence  on  which  the  prisoner 
was  held  for  trial  was  identical  with  that  in  this  case. 
As  this  is  an  important  question,  I  have  thought  that 
the  law  should  be  carefully  laid  down  for  the  guidance  of 
United  States  commissioners,  because  the  doctrine  urged 
in  this  case  on  the  part  of  the  prisoner  is  not  sound,  as 
respects  the  question  of  commitment. 

In  the  case  of  Burr,  an  application  was  made  at  Bich- 
mond,  before  the  Chief  Justice,  sitting  as  a  committing 
magistrate,  and  acting,  so  to  speak,  as  a  United  States 
commissioner,  to  commit  Colonel  Burr  for  trial,  on  two 
charges.    One  charge  was,  setting  on  foot  and  providing 
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the  means  for  an  expedition  against  the  territories  of  a 
nation  at  peace  with  the  United  States.  The  other 
charge  was  a  charge  of  high  treason.  The  sole  evidence 
on  which  the  district  attorney  asked  to  have  Colonel 
Burr  committed  on  the  first  charge — that  of  setting  on 
foot  and  providing  the  means  for  an  expedition  against 
the  territories  of  a  nation  at  peace  with  the  United  States 
— ^was  an  affidavit  made  by  General  Wilkinson,  setting 
forth,  in  very  general  terms,  that  Colonel  Burr  had  been 
guilty  of  the  offence ;  and  he  embodied  in  his  affidavit, 
as  the  main  piece  of  evidence  against  Colonel  Burr,  an 
interpretation  or  translation  of  a  letter  in  cypher  re- 
ceived from  Colonel  Burr.  The  original  letter  in  cypher 
was  not  produced,  nor  a  copy  of  it,  nor  the  key  to  the 
cypher,  but  merely  the  translation.  The  affidavit  of 
General  Wilkinson  is  to  be  found  at  length  in  the  Ap- 
pendix to  the  fourth  volume  of  Cranch's  Eeports.  There 
was  no  proof  of  any  expedition  having  been  undertaken 
or  set  on  foot,  except  what  was  contained  in  the  affidavit 
of  General  Wilkinson.  The  Attorney  for  the  United 
States  urged  the  commitment  of  Colonel  Burr  on  the 
strength  of  this  letter  addressed  to  General  Wilkinson, 
and  insisted  that  it  showed  probable  cause  to  suspect 
him  of  having  committed  the  offence.  The  counsel  for 
Colonel  Burr  contested  the  i)ropriety  and  effect  of  the 
evidence  relied  on  by  the  Attorney  for  the  United  States, 
and  Colonel  Burr  himself,  also,  argued  on  his  own  be- 
half. The  Attorney  General  of  the  United  States  said, 
that  the  counsel  for  Colonel  Burr  had  argued  as  if  they 
were  then  before  a  jury  upon  the  principal  trial,  but  that 
the  law  required  no  such  plenary  testimony  in  the  incip- 
ient stage  of  the  proceedings ;  that,  to  show  probable 
cause  to  authorize  a  commitment,  ex  pa/rte  testimony  and 
ex  pa/rte  evidence  of  a  confession  were  admissible,  and, 
unless  it  manifestly  appeared  that  he  was  innocent,  he 
ought  to  be  committed ;  whereas,  before  a  jury,  such  tes- 
timony would  be  excluded,  and  his  innocence  would  be 
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presumed  till  his  gnilt  appeared.  Chief  Justice  Marshall, 
in  the  opiniou  delivered  by  him  on  the  question,  after 
reciting  the  two  charges,  uses,  in  regard  to  the  first 
charge,  the  following  language  (1  Burros  Trials  11) :  "On 
an  application  of  this  kind,  I  certainly  should  not  re- 
quire that  proof  which  would  be  necessary  to  convict  the 
person  to  be  committed,  on  a  trial  in  chief;  nor  should  I 
even  require  that  which  should  absolutely  convince  my 
own  mind  of  the  guilt  of  the  accused ;  but  I  ought  to  re- 
quire, and  I  should  require,  that  probable  cause  be 
shown;  and  I  understand  probable  cause  to  be  a  case 
made  out  by  proof,  furnishing  good  reason  to  believe  that 
the  crime  alleged  has  been  committed  by  the  person 
charged  with  having  committed  it."  He  then  proceeds 
to  discuss  the  evidence  in  the  case  as  to  the  first  charge, 
and  says,  of  the  affidavit  of  General  Wilkinson:  "To 
make  the  testimony  of  General  Wilkinson  bear  on  Col- 
onel Burr,  it  is  necessary  to  consider  as  genuine  the  let- 
ter stated  by  the  former  to  be,  as  nearly  as  he  can  make 
it,  an  interpretation  of  one  received  in  cypher  from  the 
latter.  Exclude  this  letter,  and  nothing  remains  in  the 
testimony  which  can,  in  the  most  remote  degree,  affect 
Colonel  Burr."  He  then  held,  that,  upon  a  mere  ques- 
tion whether  the  accused  should  be  brought  to  trial  or 
not,  upon  an  inquiry  not  into  the  guilt,  but  into  the 
probable  cause,  the  affidavit  of  General  Wilkinson,  em- 
bracing the  letter  from  Colonel  Burr,  was  sufficient  to 
warrant  the  commitment  of  the  accused  for  trial.  This 
decision  was  put  by  him  solely  on  the  ground  that  the 
expressions  in  that  letter  furnished  probable  cause  for 
believing  that  the  means  for  the  expedition  had  been 
provided  by  the  accused. 

The  evidence  in  the  present  case  is  quite  as  full, 
to  show  that  there  is  probable  cause  for .  supposing 
the  prisoner  to  be  guilty  of  the  charge,  on  this  written 
confession.  The  confession  is  very  circumstantial  and 
detailed.  It  shows  that  he  took  the  Government  money. 
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and  for  what  purpose  he  took  it.  I  have  no  doubt 
that  this  is  a  proper  case  in  which  to  hold  the  accused 
for  trial.  If  the  offence  had  been  committed  in  this 
district,  the  evidence  would  be  sufficient  to  commit 
him  to  await  the  action  of  a  grand  jury.  The  only 
place  where  he  can  be  tried  is  the  district  of  Kentucky, 
where  the  offence  was  committed.  The  application  to 
discharge  the  prisoner  is  refused,  the  writ  of  habeas  carpus 
is  vacated,  and  a  warrant  must  be  issued,  under  the 
thirty-third  section  of  the  Act  of  September  24th,  1789 
(1 U.  S.  Stat,  at  Larg€y  91),  to  the  marshal  of  this  District, 
to  remove  the  prisoner  to  the  district  of  Kentucky. 


APRIL,  1868. 

THE  UNITED  STATES  v.  THE  UNITED  STATES 

TELEGEAPH  COMPANY. 

Duty  on  Telegraph  Cable. — Enumerated  Artiolbs. 

Telegraph  cable,  composed  of  iron-wire  and  guttarpercha,  iron  being  the  mate- 
ria of  chief  yalae,  is  embraced  in  the  words  of  the  twenty-second  section  of  the 
Tariff  Act  of  March  2d,  1861  (12  27.  8.  Stat  192),  and  the  thirteenth  section 
of  the  Act  of  July  14th,  1862  {Id.  667),  as  a  mannfactnre,  not  otherwise  pro- 
yided  for,  of  which  iron  is  the  component  material  of  chief  Talae. 

It  is,  therefore,  not  embraced  within  the  provision  of  the  twentieth  section  of  the 
Act  of  August  SOth,  1842  (6  U.  8,  Stat.  666),  which  provides,  that,  on  non-enu- 
merated articles,  manufactured  from  different  materials,  the  highest  duty  shall 
be  assessed  which  is  chargeable  upon  any  of  their  component  parts. 

Such  telegraph  cable,  therefore,  was  held  to  be  chargeable  with  thirt^'-five  per 
cent,  duty,  notwithstanding  the  fact  that  gutta-percha  was  chargeable  with  forty 
per  cent. 

Blatohfobd,  J.  This  is  an  action  to  recover  $542.30, 
with  interest  from  January  17th,  1865,  alleged  to  be  due 
to  the  United  States,  for  duties  on  a  quantity  of  tele- 
graphic cable  imported  into  the  United  States  by  the  de- 
fendants.     The  article  is  composed  of  iron-wire  and 
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gutta-percha,  and,  in  its  manufactured  state,  iron  is  its 
component  material  of  chief  value.  On  the  entry  of  the 
article,  a  duty  of  thirty-five  per  cent.,  ad  valoremj  was 
imposed,  and  paid  upon  it,  under  section  twenty-two  of 
the  Act  of  March  2d,  1861  (12  U.  S.  Stat,  at  Large,  192), 
which  imposes  a  duty  of  thirty  per  cent,  on  '*  manufac- 
tures, articles,  vessels,  and  wares  not  otherwise  provided 
for,  of  brass,  copper,  gold,  iron,  lead,  pewter,  platina, 
silver,  tin,  or  other  metal,  or  of  which  either  of  these 
metals,  or  any  other  metal,  shall  be  the  component  ma- 
terial of  chief  value,"  and  under  section  thirteen  of  the 
Act  of  July  14th,  1862  {Id.,  557),  which,  in  addition  to 
the  duties  theretofore  imposed  by  law,  imposes  a  duty  of 
five  per  cent.,  ad  valorem,  on  '^  manufactures,  articles, 
vessels,  and  wares  not  otherwise  provided  for,  of  gold, 
sUver,  copper,  brass,  iron,  steel,  lead,  pewter,  tin,  or 
other  metal,  or  of  which  either  of  these  metals,  or  any 
other  metal,  shall  be  the  component  material  of  chief 
value.*'  The  words, "  otherwise  provided  for,'*  mean  other- 
wise provided  for  among  enumerated  articles,  by  being 
classed  under  a  description  contained  in  an  enumeration 
of  articles  (Morlot  v.  Lawrence,  1  Blatchf.  C.  C.  B.,  608, 
611).  The  article  in  question  here  is  not  included  in  any 
enumeration  of  articles  in  any  Tariff  Act  existing  at  the 
time  it  was  imported,  except  in  such  enumerations  in  the 
Acts  of  March  2d,  1861,  and  July  14th,  1862.  It  would, 
therefore,  seem,  as  iron  is  its  component  material  of 
chief  value,  to  be  liable  to  a  duty  of  thirty-five  per  cent., 
ad  valorem,  and  no  more.  But  the  United  States  claim 
that  it  is  liable  to  a  duty  of  forty  per  cent.,  ad  valorem, 
on  the  ground  that  the  twentieth  section  of  the  Act  of 
August  30th,  1842  (5  XT.  8.  Stai.  at  Large,  565),  provides, 
that,  on  all  nonenumerated  articles  ''manufactured  from 
two  or  more  materials,  the  duty  shall  be  assessed  at  the 
highest  rates  at  which  any  of  .its  component  parts  may 
be  chargeable,"  and  that,  by  the  thirteenth  section  of  the 
Act  of  June  30th,  1864  (13  Id.,  214),  a  duty  of  forty  per 
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cent.,  oA  valorenij  is  imposed  on  ''gutta-percha  manufac- 
tured." This  suit  is  brought  to  recover  the  diflference 
between  the  thirty-flve  per  cent,  paid  and  the  forty  i>er 
cent.,  and,  at  the  trial,  a  verdict  was  taken  for  the  plaint- 
iffs, subject  to  the  opinion  of  the  court. 

It  is  claimed,  on  the  part  of  the  United  States,  that, 
as  there  is  not  in  the  Tariff  Acts  any  duty  imposed  on 
telegraphic  cable,  by  that  name,  or  by  any  commercial 
designation  applicable  to  the  thing  itself,  it  is,  there- 
fore, a  nonenumerated  article,  and,  as  such,  liable  to  the 
duty  of  forty  per  cent,  claimed.  This  view  would  be 
sound,  and  the  article  would  be  liable  to  a  duty  of  forty 
per  cent.,  if  it  were  a  nonenumerated  article.  But  it  is 
not  a  nonenumerated  article,  and,  therefore,  the  twen- 
tieth section  of  the  Act  of  1842  has  no  application  to  it. 
That  section  applies  only  where  an  article  has  not  been 
otherwise  provided  for — that  is,  is  not  classed  under  a 
description  contained  in  an  enumeration  of  articles  (Lot- 
timer  V.  Lawrence,  1  Blatclif.  C.  C.  iJ.,  613,  614).  The 
article  in  question  here  is  described  in  the  twenty-second 
section  of  the  Act  of  1861,  and  the  thirteenth  section  of 
the  Act  of  1862,  and  is  classed  under  the  description 
contained  in  the  enumeration  of  articles  in  those  sec- 
tions, as  an  article  of  which  iron  is  the  component  mate- 
rial of  chief  value.  In  United  States  v.  Clarke  (5  Masan^ 
30),  bombazine  was  not  named  in  the  Tariff  Act  of  1824. 
It  was  a  fabric  composed  of  wool  and  silk.  The  Act  im- 
posed a  duty  of  thirty  per  cent,  on  all  manufactures  of 
which  wool  was  a  component  part  (except  worsted  stuff 
goods  and  blankets) ;  a  duty  of  twenty-five  per  cent,  on 
all  manufactures  of  which  silk  was  a  component  mate- 
rial, coming  from  beyond  the  CSape  of  Good  Hope ;  a 
duty  of  twenty  per  cent,  on  all  other  manufactures  of 
which  silk  was  a  component  material ;  and  a  duty  of  fif- 
teen per  cent,  on  nonenumerated  articles.  The  court 
held,  that,  under  the  Act,  bombazine  was  not  a  nonenu- 
merated article,  but  that  it  was  doubly  enumerated.   Yet, 
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the  only  enumeration  of  it  was  by  speaking  of  it  as  an 
article  of  which  wool  was  **a  component  part,"  or  o*f 
which  silk  was  "a  component  material/'  So,  here,  the 
telegraphic  cable  is  enumerated,  by  speaking  of  it  as  an 
article  of  which  iron  is  "  the  component  material  of  chief 
value." 

In  the  case  of  Morlot  v.  Lawrence  (1  Blatchf.  C.  C.  iJ., 
608),  which  is  relied  upon  by  the  plaintiffs  to  sustain  their 
claim  to  recover  in  this  case,  the  article  under  consider- 
ation— ^linen  lustres,  &c.,  composed  of  linen  and  cotton — 
was  not  enumerated.  It  did  not  fall  within  any  of  the 
articles  specially  described  in  any  Tariff  Act.  It  was, 
therefore,  a  nonenumerated  article,  and,  as  such,  the 
twentieth  section  of  the  Act  of  1842  applied  to  it. 

There  must  be  a  judgment  for  the  defendant. 

B.  K.  Phelps  {Assistanit  District  Attorney)^  for  the 
plaintiffs. 

Q.  P.  Lamrey^  for  the  defendant. 


APRIL,  1868. 

THE  SOHOONEE  ELIZABETH  ENGLISH. 

Collision  off  Barnsoat. — Vessvl  Closs-hauled,  and  Vessel  Free. 

— Lookout. — Lights. 

Whore  the  schooner  E.  was  bound  south  from  New  York,  heading  8.  W.  by  W., 
one  point  to  windward  of  her  proper  course,  and  the  schooner  K  E.  was  bound 
to  New  York,  heading  N.  E.  by  N.,  and  the  yessels  came  together,  the  E.  E. 
striking  the  E.  on  her  port  bow,  and  each  yessel  claimed  to  have  been  close- 
hauled,  and  that  the  other  had  the  wind  free,  and  neither  vessel  showed  a  Ught, 
but  the  E.  E.  was  seen  from  the  E.  at  much  greater  distance  than  the  £.  was 
seen,  and  the  E.  claimed  that  the  E.  E.  luffed  on  seeing  her,  and  thus  caused  the 
collision : 

Held,  That,  on  the  evidence,  the  E.  E.  was  close-hauled,  while  the  E.  had  the  wind 
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free,  and  that  it  was,  therefore,  the  duty  of  the  E.  E.  to  keep  her  oourse,  and  the 
duty  of  the  E.  to  ayoid  her. 

That,  as  no  light  was  shown  by  the  E.  till  just  before  the  collision,  and  the  luff, 
which  it  was  claimed  the  E.  E.  made,  was  sworn  to  have  taken  place  before  the 
light  was  shown,  while  the  evidence  was,  that,  owing  to  a  heavy  cloud  rising  be- 
hind the  E.,  she  was  not  seen  at  all  by  the  E.  E.  till  the  light  was  shown,  the 
alleged  loif  was  not  established. 

That  the  E.  E.  was  not  in  fanlt  in  not  seeing  the  E.  sooner,  under  the  circnm- 
stances.* 

Blatohford,  J,  This  is  a  libel  for  a  collision  which 
occurred  on  the  16th  of  February,  1858,  between  eight 
and  nine  o'clock  P.  M.,  about  three  miles  southeast  from 
Absecom  Light,  in  the  Atlantic  Ocean,  off  the  coast  of 
New  Jersey,  between  the  schooner  Ella,  bound  from  New 
York  to  Chincoteague,  in  Virginia,  and  the  schooner 
Elizabeth  English,  bound  from  Wilmington,  in  North 
Carolina,  to  New  York.  The  proper  course  of  the  Ella, 
at  the  place  of  collision,  was  southwest,  and  she  was 
heading,  by  compass,  about  southwest  by  west,  or  one 
point  to  the  windward  of  her  proper  course.  The  proper 
course  of  the  Elizabeth  English  was  northeast,  and  she 
was  heading  about  northeast  by  north,  or  one  point  to 
the  windward  of  that  course.  It  is  contended  by  the 
Ella  that  the  wind  was  west  northwest,  and  that  she  was 
close-hauled,  heading  within  five  points  of  the  wind  on 
her  starboard  tack,  and  that  the  Elizabeth  English  had 
the  wind  at  least  two  points  free  ;  while  it  is  claimed  by 
the  Elizabeth  English,  that  the  wind  was  north  north- 
west, or  a  little  farther  to  the  north  than  that,  and  that 
she  was  close-hauled,  heading  within  five  points  of  the 
wind  on  her  port  tack,  and  that  the  Ella  had  the  wind  at 
least  three  points  free.  The  Ella  was  struck  on  her  port 
bow  by  the  Elizabeth  English,  and  sank  very  soon,  the 
mate  of  the  Ella  being  killed  or  lost  in  the  collision. 
The  horizon  was  very  dark  toward  the  northward  and 
eastward,  as  seen  from  the  Elizabeth  English,  while  it 

*  This  decision  was  affirmed  by  the  Circuit  Court  on  appeal,  in  March,  1870. 
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was  lighter  toward  the  southward  and  westward,  as  seen 
from  the  Ella.  The  Elizabeth  English  had  no  light,  but 
she  was  seen  from  the  EUa  at  some  distance  off,  her  mas- 
ter says,  at  two  hundred  to  three  hundred  yards  off. 
When  the  persons  on  board  of  the  Ella  caught  sight  of 
the  Elizabeth  English,  the  Ella  had  no  light.  She  had 
previously  been  exhibiting  a  light,  but  it  had  gone  out, 
and  the  steward  was  In  the  cabin  at  the  time  putting  the 
light  in  order.  The  master  of  the  Ella  was  at  the  wheel 
of  the  Ella  when  he  first  saw  the  Elizabeth  English.  To 
his  eye,  and  in  his  judgment,  the  Elizabeth  English  was 
then  to  the  leeward  of  the  Ella,  for  he  says  that  he  then 
thought  that,  if  the  Elizabeth  English  kept  her  course, 
she  would  go  clear  of  the  Ella,  to  the  leeward  of  her. 
He  also  says,  that  when  the  Elizabeth  English  was  within 
one  hundred  and  fifty  yards  of  the  Ella,  he,  the  master, 
noticed  that  the  Elizabeth  English  was  luffing  toward  the 
Ella ;  that  he  then  began  to  think  there  was  danger  of  a 
collision ;  that  he  then  immediately  called  into  the  cabin 
to  the  steward,  and  directed  him  to  hurry  on  deck  with 
the  light ;  and  that  the  steward  then  came  up  on  deck 
with  the  light,  and  took  it  forward,  where  it  could  be 
seen.  He  also  says  that  he  kept  the  Ella  on  her  course 
from  the  time  he  first  sighted  the  Elizabeth  English  until 
the  collision.  Now,  it  is  fully  established  by  the  evidence 
of  those  on  board  of  the  Elizabeth  English,  that  nothing 
was,  or  could  be  seen,  by  them,  of  the  Ella,  until  her 
light  was  discerned,  which  was  almost  at  the  moment  of 
collision,  and  was  so  short  a  time  before  it,  that,  although 
the  instant  the  light  was  seen,  an  order  was  given  and 
obeyed,  to  port  the  helm  of  the  Elizabeth  English,  her 
helm  was  not  got  over,  nor  was  her  course  at  all  changed, 
before  the  crash  came.  This  clearly  shows  that  the 
Elizabeth  English  did  not  luff.  Yet,  to  the  master  of 
the  Ella,  the  other  vessel  presented  the  appearance  of 
luffing.  This  appearance^  I  am  satisfied,  on  the  evidence, 
arose  from  the  fact  that  the  Ella  was  not  kept  on  her 
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coarse,  but  was  suffered  by  her  master  to  fall  off,  with 
the  windy  toward  the  Elizabeth  English.  This  appear- 
ance of  luffing  on  the  part  of  the  latter  vessel  presented 
itself  before  the  Ella  or  her  light  was  seen,  and  before 
the  Elizabeth  English  had  any  motive  to  make,  or  did 
make,  any  movement  to  alter  her  course.  A  good  look- 
put  was  kept  on  the  Elizabeth  English,  and  the  light  on 
the  Ella  was  seen  as  soon  as  it  possibly  could  be,  and 
when  it  was  too  late  for  the  Elizabeth  English  to  do  any 
thing  to  avoid  the  collision.  She  was,  therefore,  not  at 
all  in  fault.  Her  not  showing  a  light  did  not  at  all  con- 
tribute to  the  collision,  for  she  was  plainly  seen  by  the 
Ella,  in  season  for  the  Ella  to  have  exhibited  her  own 
light,  or  to  have  insured  an  avoidance  of  the  collision  by 
keeping  her  course.  The  Ella  failed  to  show  a  light. 
Such  failure  prevented  her  position  from  being  made 
known  to  the  Elizabeth  English,  in  season  for  her  to  have 
ported  her  helm  sooner  than  she  did.  According  to  the 
testimony  of  the  master  of  the  Ella,  the  Elizabeth  Eng- 
lish being  to  the  leeward  when  first  seen,  if  her  helm  had 
been  ported  sooner  than  it  was  (and  the  presumption, 
from  what  was,  in  fact,  done,  is,  that  it  would  have  been, 
if  the  light  of  the  Ella  had  been  sooner  seen),  she  would 
have  gone  still  further  to  the  leeward,  and  there  would 
have  been  no  collision,  even  with  the  change  of  course 
to  the  leeward  which  the  Ella  made  by  falling  off.  The 
Ella  was  in  fault  in  falling  off  with  the  wind,  when  her 
master  clearly  saw  that,  if  he  kept  his  course,  the  Eliza- 
beth English  would  go  clear  of  him  to  the  leeward. 

The  view  thus  taken  is  entirely  independent  of  the 
question  as  to  whether  the  wind  was  west  northwest,  as 
claimed  by  the  Ella,  or  north  northwest,  as  claimed  by  the 
Elizabeth  English,  and  of  the  question  as  to  which  of  the 
two  vessels  had  the  wind  free.  But  I  am  satisfied  that  the 
weight  of  the  evidence  is,  that  the  Elizabeth  English 
was  close-hauled,  and  that  the  Ella  had  the  wind  from 
two  to  three  points  free.    This  being  so,  the  Elizabeth 


SOUTHERN  DISTRICT  OF  NEW  YORK.  369 

In  the  Matter  of  WilliBxn  H.  Magie,  a  Bankrupt. 

English  was  entitled  to  the  right  of  way,  and  to  keep  her 
course,  even  though  she  was  on  the  port  tack,  and  it  was 
the  duty  of  the  Ella,  seeing  the  other  vessel  nearly 
ahead,  and  having  herself  the  wind  free,  to  put  her  helm 
a-port,  even  though  she  was  on  the  starboard  tack  (The 
George,  5  Notes  of  Cdses^  368).  Instead  of  doing  this, 
the  Ella  did  the  very  opposite,  and  bore  down  against  the 
other  vessel,  and  brought  upon  herself  the  calamity  which 
ensued.  The  collision  occurred  wholly  from  the  incom- 
petence and  mismanagement  of  the  master  of  the  Ella. 
There  must  be  a  decree  dismissing  the  libel,  with  costs. 

C.  Domkue  and  W.  J.  Hasketty  for  the  libellant. 

Benedict  <&  Benedict^  for  the  claimant. 


APRIL,  1868. 

IN  THE  MATTEE   OP  WILLIAM   H.   MAGIE,  A 

BANKEUPT. 

Jurisdiction. — Placie  op  Residence. — Doing  Business. 

Where  a  bankrupt  filed  a  petition  in  bankruptcy  in  this  district,  not  averring  any 
place  of  residence,  and,  on  his  examination,  it  appeared  that  he  resided  witii  his 
father,  in  New  Jersey,  and  had  done  so  since  he  came  from  Chicago,  four  years 
prcTious,  that  he 'had  been  engaged  in  looking  after  a  private  matter,  with  a 
view  to  returning  to  Chicago,  and  that,  for  about  six  months  back,  he  had  been 
keeping  books  for  a  firm  in  New  York  city,  and,  thereupon,  the  register  declined 
to  maktf  an  adjudication  of  bankruptcy,  as  having  no  jurisdiction  of  the  case : 

Hddj  That  the  relator's  decision  was  correct. 

In  this  case,  a  petition  in  bankruptcy  was  filed  by  the 
bankrupt  on  March  3d,  1868,  which  was  referred  to  a  reg- 
ister. It  stated  that  he  had  been  '^  a  general  agent  and 
clerk  for  twelve  months  next  immediately  preceding  the 
filing  of  the  petition,  at  New  York  city."    The  register 

Vol.  n.— 24 
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examined  the  petitioner  on  oath,  and  he  deposed  that  he 
resided  with  his  father,  in  New  Jersey,  and  had  done  so 
since  he  came  from  Chicago,  Illinois,  about  four  years 
before,  where  he  had  been  in  business ;  that  he  had  been 
engaged  in  looking  after  a  personal  matter  since  he  came 
from  Ohicago,  with  the  intent  of  returning  there ;  and 
that,  since  about  the  middle  of  October,  1867,  he  had 
been  engaged  in  keeping  books  with  a  firm  in  New  York 
city,  but  had  not  been  engaged  with  any  other  persons 
in  New  York  city,  nor  had  any  business  connection  save 
as  thus  stated,  nor  been  engaged  in  business  otherwise 
for  himself. 

The  register  thereupon  declined  to  make  an  adjudica- 
tion of  bankruptcy,  on  the  ground  that  this  court  had  no 
jurisdiction  of  the  case,  inasmuch  as  the  petition  was 
not  "addressed  to  the  judge  of  the  judicial  district  in 
which  such  debtor  has  resided,  or  carried  on  business,  for 
the  six  months  next  immediately  preceding  the  time  of 
^ng  such  petition." 

On  request  of  the  bankrupt,  the  question  was  certified 
to  the  court. 

Blatohfoed,  J.  I  think  the  register  was  correct  in 
his  decision.  The  principles  laid  down  by  this  court,  in 
In  re  Kinsman  (1  N.  T.  Legal  Observer^  p.  309),  in  refer- 
ence to  a  kindred  provision  in  the  Bankruptcy  Act  of 
1841,  make  it  improper  for  this  court  to  assume  jurisdic- 
tion in  this  case. 
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APRIL,  1868. 

THE  STEAMSHIP  LOUISIANA. 

Collision  off  the  Irish  Coast. — ^Stbambr  and  Sailing  Vessel. — 
Darkness. — Speed. — Vessel  Approached  from  Behind  should 
Show  a  Light. — Porting  in  Haste. 

Where,  on  a  dark  night,  a  bark,  close-hauled  on  her  starboard  tack,  heading 
S.  W.  by  W.,  haying  proper  lights  set,  and  making  no  change  of  her  course, 
was  struck  on  her  port  side  by  a  steamer,  which  came  from  a  direction  abaft 
the  bark's  beam : 

Held,  That,  primd  fade,  the  steamer  was  in  faolt,  and  the  burden  was  on  her  of 
showing  the  contrary. 

Where  a  steamer  was  running  seven  and  a  half  knots  an  hour,  heading  W.  by  N. 
half  N.,  having  two  men  on  the  lookout,  an  officer  on  the  bridge,  and  two  men 
at  the  wheel,  and  a  red  light  suddenly  came  in  sight,  bearing  two  points  on 
the  starboard  bow,  and  the  helm  was  at  once  put  hard-a-port,  and  her  engines 
were  slowed,  stopped,  and  backed,  and  the  course  of  the  steamer  changed  a 
point,  but  the  officer,  finding  that  a  collision  was  inevitable,  ordered  the  helm 
hard-a-starboard,  with  a  view  of  lessening  its  effects,  but,  before  the  order 
could  be  obeyed,  a  collision  took  place  with  a  bark,  the  witnesses  testifying 
that  the  bark  could  not  be  seen  sooner,  owing  to  the  haziness  of  the  night,  and 
the  bark's  lights  being  hid  from  view  by  her  screens,  in  the  direction  from 
which  the  steamer  approached : 

Held,  That  it  was  sufficient,  to  show  that  the  steamship  was  in  fault,  that  she  was 
running  seven  and  a  half  knots  an  hour,  on  a  coast  where  vessels  were  numer- 
ous, in  weather  so  thick  and  hazy,  that  a  red  light,  which  came  suddenly  into 
view,  was  supposed  by  the  officer  in  command  to  be  half  a  mile  off,  but  was, 
in  £iict,so  near,  that  though  her  engines  were  iomiediately  stopped  and  backed, 
the  collision  occurred. 

That  a  steamship,  when  approaching  another  vessel  so  as  to  involve  risk  of  col- 
lision, mast  slacken  her  speed,  or,  if  necessary,  stop  and  reverse ;  but  it  is  a 
fault  in  her  to  change  her  course,  in  ignorance  of  the  true  course  and  position 
of  the  other  vessel 

That  this  steamship  was  in  fault  in  porting  her  helm  in  ignorance  of  the  course 
and  position  of  the  other  vessel,  and  that  that  fault  contributed  to  the  collision. 

That  the  bark  was  also  in  fanlt,  when  she  saw  the  steamship,  as  she  did,  approach- 
ing in  such  a  direction  that  her  regulation  lights  were  not  visible  to  the  steam- 
ship, in  not  indicating  her  presence  to  the  steamship  by  showing  a  visible  light. 

That  the  damages  must,  therefore,  be  apportioned. 
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Blatohfobd,  J.  This  is  a  libel  for  a  collision,  filed  by 
Ferdinand  L.  Hansen  and  others,  owners  of  the  Prussian 
bark  Auguste  Louise,  against  the  British  steamship 
Louisiana.  At  the  time  of  the  collision  the  steamer  was 
on  a  voyage  from  Queenstown,  in  Ireland,  to  New  York, 
and  the  bark  was  bound  from  Queenstown  to  Tralee,  on 
the  west  coast  of  Ireland.  The  collision  occurred  be- 
tween nine  and  ten  o'clock  P.  M.,  on  the  5th  of  April, 
1867,  in  the  Atlantic  Ocean,  off  the  coast  of  Ireland,  at 
a  point  about  eight  miles  from  Mizzenhead,  a  promon- 
tory on  the  southwest  coast  of  Ireland.  The  bark  was  on 
her  starboard  tack,  close-hauled,  heading  southwest  by 
west,  the  wind  being  northwest  by  west.  Her  speed 
was  about  four  knots  an  hour.  She  had  her  proper 
green  and  red  regulation  lights  set  and  burning,  the 
Prussian  laws,  on  the  subject  of  lights  on  vessels,  being 
then  and  now  the  same  as  those  of  Oreat  Britain  and 
the  United  States.  The  steamer  came  from  a  direction 
abaft  the  beam  of  the  bark  on  her  port  side,  and  the 
course  of  the  bark  was  not  at  all  changed  down  to  the 
time  of  the  collision.  The  steamer  struck  the  bark 
nearly  amidships,  on  her  port  side,  and  the  bark  soon 
sank,  and  was  totally  lost. 

This  statement  of  facts  shows  that  the  collision  was, 
primd  faciey  the  fault  of  the  steamer,  and  the  burden  is 
thrown  upon  her  of  showing  that  she  was  not  in  fault. 
The  case  set  up  in  the  answer,  is,  that  the  weather  was 
thick  and  hazy,  thickening  and  lighting  up  at  intervals ; 
that  the  steamer  had  two  men  on  the  lookout  forward, 
one  on  each  bow,  an  officer  on  the  bridge,  and  two  men 
at  the  wheel ;  that  the  course  of  the  steamer  was  west 
by  north  half  north ;  that,  while  running  on  this  course, 
and  at  a  speed  of  seven  and  a  half  knots  an  hour,  a  red 
light  came  suddenly  in  sight,  at  but  a  short,  although 
uncertain,  distance,  bearing  two  points  on  the  starboard 
bow,  its  distance  being  supposed  by  the  officer  in  com- 
mand to  be  about  half  a  mile,  but  being,  in  fact,  much 
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less ;  that  the  officer  at  once  gave  an  order  to  put  the 
steamer's  helm  hard-a-port,  which  was  done,  and  her  en- 
gines were  almost  immediately  slowed,  stopped,  and 
backed  at  full  speed,  and  the  course  of  the  steamer  was 
changed  one  point ;  that,  finding  that  the  collision  could 
not  be  avoided,  and  with  a  view  of  neutralizing  its 
violence  and  the  directness  of  the  blow,  the  officer 
ordered  the  steamer's  helm  to  be  put  hard-a-starboard, 
but,  before  that  order  could  be  obeyed,  the  collision 
took  place ;  that,  when  the  light  was  first  seen,  it  was  de- 
termined to  be  that  of  a  sailmg  vessel,  but,  her  sails 
not  being  in  view,  it  was  impossible  to  determine  the 
exact  course  she  was  on,  and  the  only  course  that  could' 
properly  be  adopted  by  the  steamer  was  to  port,  and 
slow,  stop  and  back,  which  was  done,  and  the  headway  of 
the  steamer  almost,  if  not  entirely,  overcome  ;  that,  as 
the  vessels  approached  each  other  very  close,  and  at 
about  the  time  they  came  in  actual  collision,  it  was  dis- 
covered that  the  steamer  was  following  the  bark,  coming 
up  and  angling  toward  her  port  quarter ;  that,  when  the 
lights  of  the  steamer  were  first  seen  by  those  on  board 
of  the  bark,  at  the  distance  of  two  miles,  the  lights  of 
the  steamer  bore  from  the  bark  about  six  points  abaft 
the  beam,  and  bore,  substantially,  that  position,  up  to 
about  the  time  of  the  collision ;  that  the  lights  of  the 
bark  were  hidden .  from  the  steamer  by  the  screens 
and  sails,  so  that  they  could  not  be  seen  until  too  near 
to  avoid  the  collision  ;  that  the  collision  was  not  caused 
by  the  fault  or  negligence  of  those  on  board  of  the 
steamer ;  and  that,  had  those  on  board  of  the  bark,  when 
they  saw  a  steamer  approaching  them  on  the  port 
quarter,  six  points  abaft  the  beam,  given  any  indication 
of  their  whereabouts,  as  it  was  their  duty  to  have  done, 
the  collision  could  easily  have  been  avoided. 

It  needs  no  testimony,  in  addition  to  this  answer,  to 
establish  the  fault  of  the  steamer.  Here  is  a  steamer, 
running  at  a  speed  of  seven  and  a  half  knots  an  hour. 
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in  weather  so  thick  and  hazy,  that  a  red  light,  on  another 
vessel,  which  comes  suddenly  into  view,  is  supposed  by 
the  officer  in  command  to  be  about  half  a  mile  off,  but 
is,  in  fact,  much  nearer,  so  near,  that,  although  almost  im- 
mediately the  engines  of  the  steamer  are  slowed,  and 
stopped,  and  backed  at  full  speed,  a  collision  occurs,  and 
the  other  vessel  is  run  down  by  the  steamer  and  sunk. 
This  state  of  things  alone  is  sufficient  to  show  fault  on 
the  part  of  the  steamer,  causing  the  collision.  Every 
steamship  is  bound,  when  in  a  fog,  to  go  at  a  moderate 
speed,  on  peril  of  condemnation  for  damage  caused  by  a 
collision,  if  she  does  not.  The  law  on  this  subject,  as 
deduced  from  settled  decisions,  was  laid  down  by  this 
court  in  the  case  of  The  Steamboat  D.  S.  Gregory  {Ante, 
p.  166),  in  these  words:  "No  positive  rate  can  be 
prescribed.  What  would  be  a  moderate  rate  of  speed 
under  one  state  of  facts,  would  be  an  immoderate  one 
under  another.  A  steam  vessel  must,  in  a  fog,  reduce 
her  rate  of  speed  to  a  moderate  rate  or  abide  the  conse- 
quences of  an  immoderate  one,  unless  some  special  rea- 
son is  shown  for  maintaining  the  rate  of  speed  adopted." 
"In  such  a  fog  her  speed  ought  to  have  been  as  much 
less  than  it  was,  as  would  have  been  sufficient  to  enable 
her  to  avoid  the  vessel  at  anchor.  She  ought  not  to 
have  gone  so  fast  as  not  to  have  been  able,  by  slowing, 
stopping  and  backing,  to  avoid  a  collision ;  and,  if  the 
fog  was  so  thick,  that,  at  the  speed  she  had,  with  all  the 
precautions  she  used,  she  could  not  avoid  the  collision, 
the  conclusion  is  irresistible,  that  her  speed  was  not 
that  moderate  speed  in  a  fog  which  is  required  by  the  well 
settled  rules  of  navigation."  In  the  case  of  The  Great 
Eastern  {11  Lmo  Times  Bep.,  new  series^  5),  in  July,  1864,  the 
judicial  committee  of  the  privy  council  lay  down  the  law 
to  be,  that  it  is  the  duty  of  a  steamer  to  proceed  only  at 
such  a  rate  of  speed  as  will  enable  her,  after  discovering 
a  vessel  meeting  her,  to  stop  and  reverse  her  engines  in 
sufficient  time  to  prevent  any  collision  taking  place.    In 
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that  case,  every  thing  was  done  on  board  of  the  Great 
Eastern,  after  the  other  vessel  was  reported,  that  could 
be  done,  to  avoid  the  collision,  but  without  success. 
But  the  court  held,  that  the  speed  of  the  Great  Eastern 
was  what  rendered  the  contact'  inevitable,  that  she  was 
to  blame  for  such  speed,  and  that  it  was  her  duty  to  pro- 
ceed at  no  greater  speed  than,  having  regard  to  the  state 
of  the  weather,  made  it  possible  to  avoid  the  collision. 
The  Supreme  Court  of  the  United  States  have  held  sub- 
stantially the  same  view.  In  Newton  v.  Stebbins  (10 
Howard^  606),  it  is  said,  that  it  may  be  a  matter  of  con- 
venience that  steam  vessels  should  proceed  with  great 
rapidity,  but  the  law  will  not  justify  them  in  pro- 
ceeding with  such  rapidity,  if  the  property  and  lives 
of  other  persons  are  thereby  endangered.  In  McCready 
V.  Goldsmith  (18  Howard^  90),  the  court  say,  that  no 
fixed  and  inflexible  rule  can  be  laid  down  as  it  respects 
the  rate  of  speed  of  steam  vessels  navigating  waters 
greatly  frequented  by  vessels ;  that  this  must  depend 
upon  the  circumstances  attending  each  particular  case  ; 
that  these  may  justify  a  rate  deemed  prudent  navigation 
at  one  time,  that  would  be  wholly  unjustifiable  at 
another ;  and  that,  in  thick  weather,  and  in  a  track  where 
other  water  craft  are  usually  to  be  met,  a  steam  vessel 
must  slacken  her  speed  to  such  an  extent  as,  with  ref- 
erence to  the  ability  of  discerning  another  vessel  at  the 
time,  and  the  capacity  of  the  steam  vessel  to  control 
and  stop  her  own  forward  movement,  will  enable  her  to 
avoid  a  collision.  The  same  doctrine  was  held  in  Sogers 
V.  The  St.  Charles  (19  Howard,  108,  111). 

Now,  the  case  set  up  by  this  steamer  as  a  defence, 
in  her  answer,  is,  that  the  weather  was  so  thick  and  heavy, 
that,  although  she  had  a  sufficient  lookout,  and  used 
every  precaution,  by  slowing,  stopping,  and  reversing 
her  engines,  when  she  discovered  the  light  of  the  bark, 
to  avoid  a  collision,  she  could  not  do  so,  because  she 
was  so  close  upon  the  bark*  The  defence  is  the  fault.  The 
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rules  of  navigation  are  now  so  well  settled,  that  there  is 
no  excuse  for  the  habitual  and  persistent  disregard  of 
them  which  appears  in  almost  every  case  of  collision 
where  a  steamer  is  concerned.  But,  as  was  said  by  the 
Supreme  Court  in  McOready  v.  Goldsmith  (18  Howard, 
91),  the  only  precautions  which  those  in  charge  of  a 
steam  vessel  seem  to  think  they  are  bound  to  observe  in 
navigation,  are  those  which  concern  the  safety  of  their 
own  vessel.  And  even  those  precautions  are  too  often 
disregarded,  from  a  disposition  to  maintain  unabated 
speed  and  take  the  risk  of  collisions. 

In  this  case,  the  engineer  in  charge  of  the  engines 
of  the  steamer  testifies,  that  when  he  received  a  signal 
from  the  officer  on  deck,  to  stop  the  engines,  he  obeyed 
it  immediately,  by  shutting  off  the  steam;  that  the 
next  signal,  to  back  at  full  speed  astern,  followed  imme- 
diately after  the  signal  to  stop,  and  was  obeyed  ;  that  it 
took  only  a  few  seconds  to  put  the  engines  at  full  speed 
astern,  after  the  order ;  that  about  eight  or  nine  revo- 
lutions astern  had  been  made  before  the  collision,  the 
blow  of  which  he  felt ;  and  that,  with  the  speed  of  the 
steamer,  and  the  sea  and  the  weather  such  as  they  were 
at  the  time  of  the  collision,  it  Would,  on  a  signal  to 
stop  and  reverse  at  full  speed,  take  about  three  minutes 
after  the  receipt  of  the  signal  to  get  stemway  on 
the  vessel.  A  speed  of  seven  and  a  half  miles  an 
hour,  is  a  mile  in  eight  minutes,  and  three-eighths  of  a 
mile,  or  six  hundred  and  sixty  yards,  in  three  minutes. 
The  answer  states,  that  when  the  light  of  the  bark  was 
seen,  it  was  supposed  by  the  officer  in  command  to  be 
half  a  mile  off,  but  was,  in  fact,  much  less.  That  officer. 
Mills,  in  his  testimony,  says  that  he  now  thinks  that, 
when  he  caught  sight  of  the  light,  it  was  not.  more  than 
one  hundred  and  fifty  or  two  hundred  yards  off,  and  that 
the  speed  of  the  steamer  was  seven  and  a  half  knots  an 
hour.  This  steamer  was,  therefore,  on  the  testimony  of 
her  own  oflicers,  running  at  a  speed  which  required  her 
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to  pass  over  a  space  of  six  hundred  and  sixty  yards,  or 
three-eighths  of  a  mile,  before  she  could,  with  every  ex- 
ertion, get  sternway  on  from  her  full  forward  speed,  in 
a  night  so  thick  and  hazy  that,  with  all  proper  lookouts, 
neither  the  hull  nor  the  sails  of  a  vessel  could  be  seen  at 
a  greater  distance  than  two  hundred  yards.  She  was 
doing  this  on  a  coast  where  vessels  are  numerous,  and 
where  the  sudden  coming  up  of  fogs  in  intermittent 
banks  is  a  frequent  occurrence. 

But  there  was  another  fault  on  the  part  of  the 
steamer.  The  answer  says,  that,  when  the  light  of  the 
bark  was  first  made,  it  was  determined  to  be  that  of  a 
sailing  vessel,  but,  her  sails  not  being  in  view,  it  was 
impossible  to  determine  her  exact  course,  and  that  the 
helm  of  the  steamer  was  at  once  put  hard-a-port,  and  her 
course  was  changed  one  point.  Mills  says,  in  his  testi- 
mony, that  when  he  caught  sight  of  the  red  light,  he 
thought  it  was  the  light  of  a  vessel  crossing  his  bow 
from  his  starboard  side  to  his  port  side — that  is,  the  light 
of  a  vessel  heading  between  southward  and  eastward, 
and  not  the  light  of  one  heading  between  southward 
and  westward,  and  that,  therefore,  he  ported ;  that  if  he 
had  known  at  the  time  how  the  other  vessel  was  head- 
ing, he  would  have  starboarded  instead  of  porting ;  that 
when  he  did  find  out  how  she  was  heading,  he  gave 
orders  to  starboard ;  that  if,  when  he  sighted  the  light, 
he  had  known  which  way  the  other  vessel  was  heading, 
he  would  have  cleared  her ;  but  that,  when  he  did  find 
out  how  she  was  heading,  he  was  too  close  to  her  for 
starboarding  to  be  of  avail.  Miller,  who  was  at  the 
wheel  of  the  steamer,  says  that  he  received  the  order  to 
put  the  helm  hard-a-port,  and  obeyed  it,  and  changed  the 
course  of  the  steamer  one  point,  and  then  received  an 
order  to  starboard,  and  got  the  wheel  only  partly  over  to 
starboard,  when  the  collision  took  place.  The  starboard- 
ing did  not  affect  the  course  of  the  steamer,  and  the 
order  to  starboard  was  given  by  Mills,  when,  and  as 
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soon  as,  he  discovered  the  way  in  which  the  bark  was 
heading.  Therefore,  the  porting  and  the  change  of  the 
steamer's  course  one  i>oint  thereby,  all  took  place  before 
those  in  charge  of  the  steamer  had  any  knowledge  of  the 
true  course  of  the  bark,  but  after  her  light  was  sighted. 
A  steamship,  when  approaching  another  vessel,  so  as  to 
involve  risk  of  collision,  must  slacken  her  speed,  or,  if 
necessary,  stop  and  reverse,  but  it  is  a  fault  in  her  to 
change  her  course,  in  ignorance  of  the  true  course  and 
position  of  the  other  vessel,  if  such  fault  contributes  to 
a  collision,  even  though  she  also  stops  and  reverses.  The 
steamer  here  did  right  in  stopping  and  reversing,  and 
appears  to  have  done  so  promptly,  but  she  did  wrong  in 
porting  without  knowing  the  course  of  the  other  vessel 
(The  James  Watt,  2  W.  Boh.  270  ;  The  Northern  Indiana, 
3  BUitchf.  a  a  B.  92,  108).  Mills  testifies,  that  if  he 
had  starboarded,  instead  of  porting,  he  would  have 
cleared  the  bark.  It  was  not  a  faidt  not  to  starboard, 
but  it  was  a  fault  to  port.  Did  the  porting  contribute 
to  the  collision  ?  I  think  it  plain,  on  the  evidence,  that  it 
did.  The  order  to  starboard  was  given  almost  at  the 
moment  of  collision.  At  the  time  of  the  collision,  the 
change  by  porting  had  been  one  point.  Therefore,  if 
the  order  to  port  had  not  been  given,  the  course  of  the 
steamer  would  have  been,  at  the  time  of  the  collision, 
one  point  Qiore  to  the  westward,  than  it  was,  in  fact. 
The  witnesses  on  the  bark  say,  that  the  course  of  the 
steamer  in  striking  was  a  little  from  aft,  and  the  answer 
sets  up  that  the  steamer  approached  from  six  points 
abaft  the  beam  of  the  bark.  Mills  testifies,  that  star- 
boarding, instead  of  porting,  would  have  cleared  the 
bark.  The  change  of  course,  by  starboarding,  would 
have  been  to  the  same  extent,  during  the  same  time,  as 
by  porting,  that  is,  one  point.  Consequently,  by  star- 
boarding instead  of  porting,  the  steamer  would,  at  the 
time  of  eoWltabJhlKro  headed  two  points  more  to  the 
westimMlriHHI' #d  in  fact.     Now,  if  one  i>oint 
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change  to  the  westward,  by  starboarding,  would,  accord- 
ing to  the  testimony  of  Mills,  have  avoided  the  collision, 
it  is  clearly  to  be  inferred,  that  no  change  at  all,  by 
porting,  would  also  have  avoided  it,  especially  in  view  of 
the  claim  on  the  part  of  the  steamer,  that  she  approached 
from  six  points  abaft  the  beam. 

The  only  fault  alleged  against  the  bark  is,  that  she 
did  not  indicate  her  whereabouts  to  the  steamer,  by 
some  signal  in  addition  to  her  red  light.  It  is,  I  think, 
established,  by  the  weight  of  evidence,  that  the  red  light 
of  the  bark  came  into  the  view  of  those  on  the  steamer  by 
its  being  opened  to  view  suddenly  as  the  steamer  came 
up  from  aft,  and  not  by  its  being  made  visible  through 
the  clearing  away  of  haze  or  fog.  This  must  be  so,  or 
else  the  testimony  of  those  on  board  of  the  bark,  that 
they  saw  the  lights  of  the  steamer  for  some  time  before 
she  struck  them,  must  be  disbelieved.  I  am  satisfied 
that  the  steamer's  lights  were  seen  from  on  board  of  the 
bark  a  considerable  time  before  the  red  light  of  the 
bark  was  descried  by  the  steamer.  As  soon  as  those  on 
board  of  the  bark  perceived  that  there  was  real  danger 
of  collision,  they  blew  a  fog  horn.  But  it  is  urged  that 
they  should  have  shown  a  light  at  the  stem  of  the  bark 
when  they  saw  a  steamer  approaching  from  aft,  from 
such  a  direction  as  to  shut  out  from  the  steamer  the 
view  of  the  i)ort  light  of  the  bark.  I  think  this  was  the 
duty  of  the  bark.  The  obligation  upon  the  steamer,  as 
a  vessel  overtaking  the  bark,  to  keep  out  of  the  way  of 
the  bark,  did  not  relieve  the  bark  herself  from  the  ob- 
ligation resting  on  her,  on  a  night  so  dark  as  this  was, 
from  fog  or  haze,  that  the  hull  and  sails  of  a  vessel 
could  not  be  seen  at  a  greater  distance*  than  two  hundred 
yards,  and  with  a  steamer,  whose  lights  were  seen  for 
some  considerable  time,  approaching  from  aft,  in  a  line 
of  direction  very  much  the  same  as  that  in  which  the 
sails  of  the  bark  were  braced,  and  from  a  quarter  bod- 
ing danger,  as  evinced  by  the  use,  on  the  bark,  of  her 
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fog  horn,  and  when  the  bark  most  have  known  that  her 
port  light  could  not  be  seen  by  the  steamer,  and  that,  so 
far  as  the  steamer  was  concerned,  it  was  as  if  the  bark 
had  no  light,  to  adopt  the  precautions  required  by  the 
ordinary  practice  of  seamen  and  the  special  circum- 
stances of  the  case.  Under  the  present  regulations,  it 
is  the  duty  of  those  who  see  any  chance  of  an  approach- 
ing collision,  to  take  all  reasonable  means,  consistent 
with  the  regulations,  to  avoid  it,  such  means  depending 
on  the  circumstances  of  the  case  (The  Hannah  Park  v. 
The  Lena,  HoWs  Rule  of  the  Rood,  p.  315,  November,  1865). 
A  proper  precaution  in  this  case,  as  is  shown  by  the 
evidence,  would  have  been  the  exhibition  of  a  flash 
light  or  a  blue  light.  That  this  would  have  been  effec- 
tive is  shown  by  the  evidence  that  the  steamer's  lights 
were  seen  from  the  bark  at  a  distatice  so  great,  that  if 
the  steamer  had  seen  a  light  exhibited  from  the  bark  at 
the  time  it  ought  to  have  been  exhibited,  the  steamer 
would  have  been  able  to  entirely  stop  her  headway  be- 
fore reaching  the  bark.  There  is  nothing  in  this  view 
that  violates  the  requirements  that  a  sailing  vessel, 
under  way,  shall  carry  only  the  green  and  red  lights,  nor 
is  there  any  thing  in  the  objection  that  the  exhibition 
or  flashing  of  a  white  or  blue  light  might  have  caused 
the  bark  to  have  been  mistaken  for  a  fishing  vessel,  or 
an  open  boat,  at  anchor  or  stationary.  All  the  require- 
ments in  regard  to  lights,  and  fog  signals,  and  steering 
and  sailing  rules,  must  have  a  sensible  construction ; 
and  it  is  expressly  provided  by  one  article,  that  nothing 
in  the  rules  shall  exonerate  any  vessel  from  the  conse- 
quences of  the  neglect  of  any  precaution  which  may  be 
required  by  the  ordinary  practice  of  seamen,  or  by  the 
special  circumstances  of  the  case.  The  neglect  of  the 
bark  was  a  fault  which  contributed  to  the  collision,  and 
the  bark  must  be  held  to  the  consequences  of  that  neg- 
lect. Her  fault,  however,  does  not  excuse  the  fault  of 
the  steamer.    There  is  nothing  in  the  rules  of  naviga- 
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tioQ  that  exonerates  a  vessel  from  the  consequences  of 
her  violation  of  any  of  those  rules,  when  such  violation 
contributes  to  a  collision.  The  violation  of  others  of 
those  rules,  by  the  other  colliding  vessel,  does  not  con- 
stitute such  exoneration. 

As  both  vessels  were  in  fault,  there  must  be  a  decree 
apportioning  equally  the  damages  caused  to  the  libel- 
lants  by  the  collision. 

G.  M.  Da  Costay  for  the  libellants. 

W.  if.  Beebe  and  C  Donohiie,  for  the  claimants. 


Eastern  district  ai  Heto  ^orh. 


APRIL,  1868. 

■ 

JOSHUA  ATKINS  BT  AL.  vs.  THE  PIBEE  DISIN- 

TEGEATING  COMPANY. 

Chartbr. — Freight  per  Bundle. — Second  Safe  Port. — Master's 

Authority. 

Where  a  Teasel  was  chartered  in  New  York  for  a  Toyage  to  Kingston,  Jamaica,  to 
load  with  a  full  cargo  of  bamboo,  in  bundles  of  a  specified  size,  for  freight  pay  - 
able  per  bundle,  and  it  was  specified  in  the  charter  that  if  the  charterers  did  not 
have  sufficient  cargo  to  load  her  at  Kingston,  they  were  to  have  the  priyilege 
of  sending  her  "  to  a  second  safe  port,"  and  the  vessel  went  to  Kingston  and 
partly  loaded,  and  was  directed  to  go  to  Port  Morant  to  complete  her  loading, 
and  the  bamboo  with  which  she  was  loaded  at  both  ports  was  in  bundles  of 
larger  sixe  than  that  specified  in  the  charter,  which  the  master  received  under 
protest,  and  the  vessel,  in  coming  out  of  Port  Morant,  owing  to  the  land  breeze 
dying  away,  as  she  was  coming  out  through  a  narrow  channel,  there  being  no 
tugs  in  the  port,  nor  any  means  of  getting  out  except  the  land  breeze,  struck 
on  one  of  the  reefs  which  form  the  channel,  and  was  serionsly  injured,  and  the 
owners  sued  on  the  charter  to  recover  the  damages  sustained  by  the  vessel  and 
also  the  charter  money : 

Held,  That  the  vessel  was  entitled  to  recover  freight  under  the  charter,  at  the  r&te 
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specified  in  the  charter,  for  as  many  bandies,  of  the  size  specified  in  the 
charter,  as  she  could  carry. 

That  the  words  "  a  second  safe  port,**  imply  a  port  which  this  yessel  could  enter 
and  depart  from  without  legal  restraint,  and  without  incurring  more  than  the 
ordinary  perils  of  the  seas;  and  that,  on  the  facts,  Port  Morant  was  not  such  a 
port,  and  the  master  of  the  vessel  would  have  been  justified  in  refusing  to  go 
there. 

But  that,  as  he  made  no  objection,  but  went  without  giying  any  notice  of  an 
intention  to  hold  the  charterers  responsible  for  any  injury  that  might  arise  from 
its  unsafeneas,  he  must  be  deemed  to  have  waived  the  objection,  and  his  action 
bound  his  owners,  and  they  could  not  recover  for  the  injury  received  by  the 
vessel  in  coming  out  of  the  port. 

This  was  an  action  in  which  the  libellants,  who  were  the 
owners  of  the  ship  Elizabeth  Hamilton,  sought  to  recover 
the  sum  of  $19,500,  as  the  sum  due  them  upon  a  charter 
of  that  yessel  made  with  the  respondents. 

As  to  the  contract  there  was  no  dispute.  According  to 
its  terms  the  vessel  was  bound  to  proceed  to  Kingston, 
Jamaica,  and  there  load  for  New  York  with  a  full  cargo, 
both  under  and  on  deck,  of  bamboo,  in  bundles  five  feet 
long  and  two  feet  square,  for  which  service  she  was  to 
receive  two  dollars  and  a  half  per  bundle,  payable  on 
proper  delivery  in  New  York. 

It  was  also  provided,  that  in  case  there  should  not  be 
cargo  enough  at  Kingston,  the  charterers  were  to  have 
**  the  privilege  of  sending  the  vessel  to  a  second  safe 
port,  by  paying  all  expenses  incurred  in  changing  ports, 
and  the  time  consumed  in  changing  ports  to  count  as 
lay  days." 

Under  this  contract,  the  vessel  duly  proceeded  to 
Kingston,  and  was  there  partly  loaded,  and  was  then  di- 
rected to  proceed  to  Port  Morant  to  complete  her  cargo. 
She  accordingly  proceeded  to  Port  Morant,  and  was 
there  filled  up  with  bamboo.  But  neither  the  bamboo 
received  in  Kingston  nor  that  received  at  Port  Morant 
corresponded  with  the  contract,  the  bundles  being  larger 
and  longer  than  was  required  by  the  charter.  It  was  all 
received  under  protest  and  notice  that  it  was  not  received 
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as  complying  with  the  contract.  When  the  vessel  was 
loaded  at  Port  Morant,  she  attempted  to  go  to  sea,  but  as 
she  was  passing  out  of  the  port  the  breeze  failed  her,  and 
she  struck  upon  a  reef  and  received  considerable  injury 
before  she  was  got  off.  She  then  proceeded  to  New 
York  and  delivered  her  cargo,  and  brought  this  action 
to  recover  freight  on  four  thousand  bundles,  at  $2.50 
each,  that  being  her  alleged  capacity  for  bundles  of  the 
size  provided  in  the  contract,  and  also  for  demurrage 
for  twenty  days  used  in  loading  and  discharging  and 
changing  ports  beyond  the  lay  days  given  in  the  charter, 
and  also  for  $7,500  as  the  amount  of  the  injury  received 
by  the  vessel  in  coming  out  of  Port  Morant. 

For  libellants,  Benedict  cfe  Benedict. 

For  respondents,  Beehe^  Doncihue  cfe  Cooke. 

Benedict,  J.  As  it  is  not  disputed  that  the  bundles 
of  bamboo  which  were  furnished  to  the  vessel  were 
larger  than  the  contract  permitted,  and  as  the  evidence 
is  clear  and  full  that  the  vessel  brought  all  that  she  could 
stow  of  bundles  such  as  were  furnished,  the  libellants 
are  entitled  to  receive  payment  at  the  rate  of  $2.50  for 
as  many  bundles  as  she  could  stow  of  the  required  size. 
They  are  also  entitled,  upon  the  evidence,  to  recover 
demurrage,  at  the  rate  of  $100  per  day,  for  all  days  used 
exceeding  the  lay  days  given  by  the  charter,  including 
the  time  used  in  changing  ports. 

But  they  are  not  entitled  to  recover  the  amount 
claimed  for  damages  sustained  in  coming  out  of  Port 
Morant ;  and  this,  although  it  must  be  conceded  that, 
upon  the  evidence.  Port  Morant  cannot  be  held  to  be  a 
safe  port,  within  the  meaning  of  the  charter.  The 
words,  "  second  safe  port,"  imply  a  port  which  this 
vessel  could  enter  and  depart  from  without  legal  re- 
straint, and  without  incurring  more  than  the  ordinary 
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perils  of  the  seas.  The  evidence  shows,  that,  by  reason 
of  reefs  extending  nearly  across  the  narrow  entrance  of 
this  port,  a  vessel  of  the  size  of  the  Elizabeth  Hamilton 
must  strike  the  reefs  if,  by  chance,  the  breeze  should 
fail  her  while  passing  in  or  out.  On  the  present  occa- 
sion she  passed  in  in  safety,  but  in  coming  out  the 
breeze  did  fail,  and  she  accordingly  struck  the  reefs,  and 
sustained  the  injury  now  sought  to  be  recovered. 

This  accident,  as  appears  from  the  evidence,  was  from 
no  want  of  judgment  or  seamanship  on  the  part  of  the 
vessel,  but  was  inevitable  under  the  circumstances,  by 
reason  of  the  narrowness  .and  character  of  the  channel. 
No  tugs  were  to  be  had,  and  the  only  power  by  which 
this  vessel  could  get  out  was  that  of  the  land  breeze ;  * 
while  the  peril  of  the  port  was  such  that  no  vessel  of 
this  size  could  get  out  without  making  her  safety  from 
the  reefs  dependent  entirely  upon  the  continuance  of  the 
breeze.  Such  a  hazard  the  vessel  was  not  bound  to  incur 
under  the  charter,  and  the  master  would  have  been  jus- 
tified in  refusing  to  accept  the  designation  of  such  a  port 
as  a  port  within  the  privilege  given  in  the  charter. 

But  he  did  not  do  so.  On  the  contrary,  he  proceeded 
to  Port  Morant,  entered  the  port,  and  there  completed 
his  cargo  and  then  again  departed,  without  objecting  to 
the  port,  and  without  giving  any  notice  that  it  was  the 
intention  to  hold  the  charterers  responsible  for  any 
injury  that  might  arise  from  its  unsafeness.  This  action 
of  the  master  bound  his  owners. 

The  master  is  the  navigator,  presumed  to  know  best 
the  channel  of  the  ports  within  the  natural  range  of  the 
adventure,  and  the  capacities  of  his  vessel ;  and  he  is 
the  proper  person  to  determine  whether  his  vessel  can 
or  cannot  enter  any  particular  port. 

In  this  case  the  second  port  was  to  be  designated  at 
Kingston,  where  the  owners  did  not  intend  to  be  except 
in  the  person  of  the  master ;  and  they  must  have  in- 
tended that  the  master  should  act  for  them  in  determin- 
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ing  the  question  which  would  arise  when  the  second  port 
should  be  designated,  and  must  be  there  decided. 

If,  then,  the  port  named  was  deemed  an  unsafe  port 
for  his  vessel,  and  so  not  within  the  privilege  given  by 
the  charter,  it  was  the  duty  of  the  master,  as  the  sole 
representative  of  the  owners,  to  have  made  known  his 
objections  at  the  time.  Not  having  done  so,  he  must  be 
deemed  to  have  waived  the  right  to  object,  and,  the  con- 
dition having  been  waived,  no  action  can  now  be  main- 
tained for  the  breach  of  it. 

But  it  is  said  that  the  master  was  induced  to  accept 
Port  Morant  as  within  the  terms  of  the  contract  by  the 
representations  of  the  charterers'  agent  that  it  was  a 
safe  port ;  and  that  his  acceptance  was  a  qualified  accept- 
ance, given  upon  representations  which  amounted  to  a 
warranty. 

The  evidence  is,  that  when  the  agent  first  spoke  of 
designating  Port  Morant,  he  did  inform  the  master  that 
it  was  a  safe  port,  but  it  also  appears  that  the  master 
made  inquiries  elsewhere  as  to  the  character  of  the  port, 
which  was,  moreover,  fully  described  in  the  Coast  Pilot ; 
and  I  do  not  think  it  could  be  justly  held,  upon  the  evi- 
dence, that  any  thing  said  or  done  by  the  master  was 
calculated  to  lead  the  charterers'  agent  to  suppose  that 
Port  Morant  was  not  accepted  by  the  master  upon  his 
own  judgment  as  a  proper  port,  duly  designated  within 
the  privilege  given  by  the  charter  party,  or  to  inform 
him  that  the  charterer  was  to  be  held  responsible  in 
case  the  vessel  received  injury  in  using  that  port. 

The  claim  for  the  injuries  received  in  Port  Morant  is 
accordingly  rejected,  and  a  decree  rendered  in  favor  of 
the  libellants  for  the  other  portions  of  their  demand, 
with  an  order  of  reference  to  ascertain  the  amount,  in 
accordance  with  this  opinion. 


Vol.  XL— 25 


386  U.  S.  DISTRICT  COURT  REPORTS. 

The  Bark  Acme. 


APRIL,  1868. 

THE  BABK  ACME. 

Advakcks. — LiKN. — Prioritixs. — ^Fraudulbnt  Nationalitt. 

lYhere  a  libel  was  filed  against  a  ressel  to  recorer  advancee  made  in  a  foreign 
port,  on  the  request  of  her  master,  for  the  purpose  of  paying  off  a  bottomry 
l>ond,  and  on  the  return  of  the  process  no  owner  appeared  for  her,  but  a  mort- 
gagee appeared,  and,  on  his  consent,  the  yessel  was  sold  under  a  v^ndiUcni  npo- 
9MM,  and  the  proceeds  paid  into  court,  and  thereupon  the  mortgagee  filed  a  chum 
and  answer,  not  only  joining  issue  with  the  allegations  of  the  libel,  but  setting 
up  his  claim  as  mortgagee,  and  praying  that  his  claim  be  piud  out  of  the  pro- 
ceeds, which  were  insufficient  to  sati8f7  both  claims; 

And  where,  on  the  proofs,  it  appeared  that  the  vessel,  though  nominally  a  British 
Tessel  and  owned  by  a  British  subject,  was  really  the  property  of  American 
citizens  residing  in  New  York,  who  thus  sailed  her  under  fidse  colors,  and  with 
«  fraudulent  nationality,  and,  while  they  were  so  using  her,  agreed  with  the 
respondent  for  a  loan  of  the  security  on  their  personal  obligation  and  a  mort- 
gage on  the  yessel,  to  be  executed  by  the  fictitious  owner,  and  the  latter  accord- 
ingly executed  to  the  respondent  the  mortgage  under  which  alone  he  claimed 
the  proceeds : 

Ekild,  That  the  proceeding  had  been  made  one  to  effect  the  proper  distribution  of 
the  proceeds  of  a  yessel,  already  condemned  and  sold  at  the  suit  of  the  K- 
bellant,  and  it  was,  therefore,  subject  to  the  considerations  which  control  Courts 
of  Admiralty  in  the  distribution  of  money  in  the  registry. 

That,  before  the  English  Admiralty,  the  daim  of  the  mortgagee  would  be  rejected 
as  founded  on  a  sham  title,  created  in  yiolation  of  law. 

lliat,  on  principles  of  comity,  it  was  the  duty  of  this  court  to  apply  the  same  role. 

Tliat  the  transaction  in  question  was  contrary  to  public  policy,  and  was  not  to  U 
upheld  under  our  own  laws. 

That  the  claim  of  the  mortgagee,  therefore,  must  be  rejected,  and  that  the  facts 
were  sufficient  to  sustain  the  libellant's  claim  against  the  fund,  and  his  claim. 
therefore,  must  be  paid. 

This  was  originally  an  ordinary  suit  in  rem^  brought 
to  recover  of  the  bark  Acme  the  amount  of  certain  ad- 
vances made  by  the  firm  of  M.  A.  Herrera  &  Co.,  of 
Havana.  In  the  first  instance,  the  libellants  filed  their 
libel  against  the  vessel,  upon  which  process  was  issued, 
ander  which  the  vessel  was  taken  into  custody  by  the 
marshal. 
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Upon  the  return  of  the  process^  no  owner  appeared  to 
defend,  and  default  was  entered  against  all  persons,  ex- 
cept George  H.  Millington,  of  Manchester,  England,  but 
residing  in  New  York,  who  appeared  by  his  proctor,  and 
obtained  time  to  file  a  claim  and  answer  as  mortgagee  of 
the  vessel.  No  stipulation  for  value  was,  however,  given, 
but,  on  the  contrary,  by  the  consent  of  the  mortgagee, 
upon  the  motion  of  the  libellants,  a  venditioni  exponas 
was  then  issued  in  the  cause,  directing  the  marshal  to 
sell  the  vessel,  and  pay  the  proceeds  into  the  registry,  to 
abide  the  further  order  of  the  court.  The  vessel  wafi  ac- 
cordingly sold,  and  thereupon  Millington  filed  a  claim, 
averring  that  he  was  entitled  to  the  proceeds ;  and,  on 
the  same  day,  he  also  filed  a  pleading,  designated  as  a 
claim  and  answer,  in  which  he  not  only  joined  issue  upon 
the  averments  of  the  libel  of  Herrera,  but  also  set  up 
his  own  claim  to  the  proceeds  as  based  upon  an  out- 
standing mortgage  upon  the  vessel ;  insisting  that  by 
virtue  of  such  mortgage  he  had  a  lien  upon  the  vessel 
superior  and  prior  to  the  claim  of  Herrera,  and  praying 
not  only  that  the  claim  of  Herrera  be  rejected,  but  also 
that  his  own  claim  be  paid  out  of  the  proceeds  of  the 
vessel  now  in  court. 

The  facts  in  relation  to  Millington's  mortgage  were 
shown  to  be  as  follows.  The  bark  Acme  was  built  in 
Baltimore,  Md.,  in  1855.  At  some  time  thereafter  she 
was  transferred— whether  nominally  or  not  did  not  ap- 
pear—to one  John  Patterson,  described  as  "  of  Inverness, 
Scotland,  but  now  residing  in  the  city  of  Brooklyn,  State 
of  New  York. ' '  In  January,  1866,  she,  by  purchase,  became 
the  property  of  persons  residing  and  doing  business  in  New 
York,  who  were  not  British  subjects,  and  who,  in  the  ab- 
sence of  other  proof,  the  court  held  must  be  presumed  to  be 
American  citizens.  These  persons,  in  order  to  avoid  the 
navigation  laws,  and  to  retain  for  the  vessel  the  British 
flag,  to  which,  as  the  property  of  American  citizens,  she 
was  no  longer  legally  entitled,  caused  the  title  of  the 
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vessel  to  be  placed  in  the  name  of  one  Henry  James 
Oreighton,  described  as  *'  of  Halifax,  Nova  Scotia,  bat 
now  residing  in  the  city  of  New  York,"  and  who  had,  in 
fact,  no  interest  in  the  vessel,  nor  any  possession  there- 
of;  and  thereafter,  although  in  reality  owned  and  i>os- 
sessed  by  American  citizens,  controlled  by  them  alone, 
and  used  for  their  sole  benefit,  the  vessel,  up  to  her  seiz- 
ure by  the  marshal,  sailed  under  false  colors,  with  a  fraud- 
ulent nationality.  While  so  sailing,  the  present  respond- 
ent agreed  with  the  real  American  owners  of  the  vessel 
to  loan  to  them  the  sum  of  $12,000  on  the  security  of 
their  personal  obligation,  and  a  mortgage  upon  the  ves- 
sel, to  be  executed  by  the  fictitious  owner,  and,  accord- 
ingly, in  accordance  with  the  forms  of  the  British  laws, 
Greighton  then,  without  interest  in  or  possession  of  the 
vessel,  executed  a  mortgage  upon  her  to  secure  the 
amount  so  loaned  by  Millington,  which  mortgage  was 
received  by  Millington  with  the  knowledge  that  the  mort- 
gagor did  not  own  the  vessel,  but  simply  held  the  title 
for  the  purpose  of  giving  to  her  a  false  nationality* 
Millington  never  had  taken  any  possession  of  the  vessel. 
The  proceeds  of  the  vessel  were  not  suflBicient  for  the 
payment  of  the  libellants'  claim  and  the  respondent's 
mortgage  in  full. 

For  libellants,  C.  Damhue^  and  Benedict  <&  Benedict. 

For  respondent,  C.  M.  Da  Costa. 

Benedict,  J.  The  mode  of  procedure  here  adopted 
has  made  this,  in  effect,  the  ordinary  case  of  a  contro- 
versy between  two  competing  claimants  of  a  fund  in 
court.  The  position  of  the  respondent  before  the  court 
is  not  that  of  an  ordinary  claimant  of  a  vessel,  who  prays 
no  a£9rmative  relief,  and  simply  asks  the  release  of  his 
vessel  from  custody.  Here  the  vessel  has,  by  the  con- 
sent of  the  respondent,  been  sold  upon  the  demand  of 
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the  libellants,  by  the  order  of  the  court,  and  by  his  claim 
and  answer  the  respondent  requires  the  court  to  deter- 
mine at  the  same  time  the  respective  rights  and  priori- 
ties of  these  two  competing  claimants  to  the  fund.  I  see 
no  objections  to  this  method  of  procedure,  when  con- 
sented to  by  a  claimant.  It  gives  to  the  claimant  the 
advantage  of  protecting  himself  by  the  purchase  of  the 
vesse],  and,  at  the  same  time,  sheltering  the  proceeds,  by 
means  of  the  default  entered  in  behalf  of  the  libellants, 
from  any  other  liens  which  may  be  outstanding ;  but,  at 
the  same  time,  it  transforms  the  proceedings  from  an 
action  against  a  vessel  looking  toward  her  condemnation 
and  sale,  to  a  proceeding  to  effect  a  proper  distribution 
of  the  proceeds  of  a  vessel  already  condemned  and  sold  at 
the  suit  of  the  first  libellant.  As  such,  they  are  subject 
to  the  considerations  which  control  Courts  of  Admiralty 
in  the  distribution  of  money  in  the  registry/  There  is, 
then,  before  the  court  a  fund  insufficient  to  satisfy  the 
two  demands  which  are  now  presented,  and  the  court  is 
called  upon  to  determine  the  validity  and  priority  of  each 
of  these  demands  as  against  the  other.  On  the  part  of  the 
mortgagee,  while  it  is  not  denied  that  the  libellants,  Her- 
rera  &  Co.,  made  the  advances  for  which  they  sue,  and  that 
they  were  made  to  relieve  the  necessities  of  the  vessel  in 
a  foreign  port,  it  is  contended  that  the  evidence  shows 
that  the  advance  was  made  upon  the  personal  credit  of 
the  owners  exclusively,  and  that,  accordingly,  no  lien 
was  created  upon  the  vessel ;  which  being  the  case,  the 
fund,  it  is  insisted,  should  be  distributed  in  salisfaction 
of  the  mortgagee's  claim.  On  the  other  hand,  the  libel- 
lants, Herrera  &  Co.,  insist  that  the  credit  of  the  vessel 
was  relied  on  when  they  made  their  advances,  and  that 
they  then  acquired  a  valid  lien  upon  the  vessel  under  the 
maritime  law,  which  entitled  them  to  payment  out  of  the 
fund,  or,  if  it  be  considered  that  upon  the  evidence  no 
lien  was  created,  which  could  have  been  enforced  against 
the  vessel  herself,  still,  they  insist  that  in  a  proceeding 
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to  distribute  a  fund  in  the  registry,  the  court  must  regard 
equity,  and  award  the  fund  to  them,  for  the  reason  that 
their  advances  were  in  fact  for  the  benefit  of  the  mort- 
gagee, having  been  made  to  pay  o£f  a  bottomry  bond, 
which,  if  not  thus  paid,  would  have  absorbed  the  whole 
vessel  to  the  exclusion  of  the  mortgage.  And  lastly,  it 
is  contended  that  t&e  claim  of  the  respondent  rests  upon 
an  illegal  title,  made  under  circumstances  which  require 
the  court  to  disregard  it,  as  founded  upon  a  transaction  pro- 
hibited by  law  and  contrary  to  public  policy.  Of  these  va- 
rious propositions  I  shall  consider  only  the  last.  The  trans- 
action disclosed  by  the  evidence,  as  it  regards  the  title  and 
character  of  this  vessel,  was  a  clear  fraud  upon  the  navi- 
gation laws  of  the  nation  whose  flag  was  thus  assumed. 
By  the  law  of  England,  the  use  of  the  British  flag  and 
national  character  upon  vessels  owned  by  other  than 
British  subjects,  is  unlawful,  and  subjects  the  vessel  to 
forfeiture.  Were  this  case,  then,  before  the  English  Ad- 
miralty, the  claim  of  the  mortgagee  would  be  rejected  as 
founded  upon  a  sham  title,  created  in  violation  of  law ; 
and  the  question  is  presented,  whether  it  is  not  the  duty 
of  this  court  to  apply  the  same  rule.  In  determining 
this  question,  it  should  be  remarked  that  it  is  raised  in  a 
Gourt  of  Admiralty,  and  Courts  of  Admiralty  are  in 
some  sense  international  courts,  charged  with  the  duty 
of  declaring  the  law  applicable  to  ships  and  in  force  upon 
the  sea,  which,  being  the  common  highway  of  the  na- 
tions, requires  harmonious  rules  and  laws  recognized  as 
such  by^all.  These  courts  are  often  impelled  to  take 
notice  of  the  rules  and  regulations  which  are  applied  in 
Admiralty  Courts  of  o  ther  nations.  They  sometimes  even 
enforce  the  decrees  of  such  courts.  They  are  courts  be- 
fore which  the  principles  of  comity  may  be  invoked  with 
peculiar  propriety,  and  where  those  principles  should  be 
applied  with  increasing  liberality,  as  year  by  year  the 
nations  are  drawn  closer  to  each  other  by  the  ties  of 
commerce  and  of  trade.    And  the  nature  of  the  trans- 
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action  in  question,  and  the  effect  which  such  transactions,, 
if  npheld,  must  have  upon  the  mode  of  use  of  that  most 
peculiar  species  of  property,  the  ships,  seem  to  require 
of  a  Court  of  Admiralty  in  a  case  like  this  to  accord 
effect  to  the  laws  of  England,  in  contravention  of  which 
the  title  to  this  vessel  was  held*  For  this  is  not  the  case 
of  the  assumption  of  a  neutral  flag  in  time  of  war  ta 
cover  property  as  against  an  enemy,  nor  yet  is  it  a  case 
of  the  violation  of  a  revenue  law  of  a  foreign  nation* 
The  law  of  England  violated  in  this  case  has  no  relation 
to  the  revenue,  its  only  object  is  to  prevent  the  privileges 
and  protections,  afforded  to  the  property  of  British  sub- 
jects in  ships,  from  being  claimed  by  vessels  not  entitled 
thereto.  And  it  is  a  law  which  can  well  be  noticed,  and, 
on  proper  occasions,  enforced  by  the  courts  of  other  na- 
tions, for  the  reason  that  the  aid  of  those  courts  is  neces- 
sary to  its  efficacy,  inasmuch  as  the  ship  may  never  visit 
the  ports  of  the  nation  whose  flag  she  has  fraudulently 
assumed.  Indeed,  being  owned  and  controlled  elsewhere, 
it  is  to  be  presumed  that  she  will  not  visit  ports  where 
forfeiture  awaits  her. 

Furthermore,  the  United  States  have  an  interest  in 
enforcing  this  law  as  well  as  England,  for  it  is  of  import- 
ance to  all  maritime  powers  that  the  national  character 
borne  by  a  ship  should  be  her  true  character.  And, 
the  offence  is  one  which  may  be  perpetrated  against 
every  maritime  power  by  citizens  of  every  other  such 
power,  and  in  regard  to  which  the  United  States  may  at 
any  time  be  placed  in  a  position  to  desire  reciprocity  of 
decision  for  their  own  protection. 

Such  being  the  character  of  the  transaction  in  question, 
and  the  proceeding  here  being  one  in  regard  to  a  fund, 
brought  into  the  registry  by  the  consent  of  the  respond- 
ent, and  the  other  facts  of  the  case  being  such  that  sub- 
stantial justice,  as  between  the  only  claimants  of  the 
fund,  will  thus  be  rather  promoted  than  otherwise,  I  am 
of  the  opinion  that  it  is  the  duty  of  this  court,  upon 


392  U.  S.  DISTRICT  COURT  REPORTS. 

The  Bark  Acme. 

principles  of  comity,  in  this  case  to  apply  the  rule  which 
would  be  applied  in  the  English  Admiralty,  and  refuse  to 
recognize  a  claim  to  the  fund,  based  upon  a  sham  title, 
created  in  fraud  of  the  navigation  laws  of  England,  for 
the  purpose  of  giving  to  this  ship  a  false  nationality. 

Of  this  conclusion  the  respondent  can  the  less  com- 
plain, because  his  mortgage,  upon  which  not  only  his 
claim  upon  the  fund,  but  his  standing  in  court,  depends, 
is  drawn  in  the  form  prescribed  by  the  Merchants'  Ship- 
ping Act  of  England.  It  contains  no  word  of  convey- 
ance other  than  the  word  "  mortgage,"  nor  any  power  of 
possession  or  sale,  but  expressly  refers  to  the  Merchants' 
Shipping  Act  as  the  source  of  the  rights  intended  to  be 
conferred  by  it.  It  is  a  statutory  mortgage,  apparently 
dependent  for  its  efficacy  upon  a  statutory  power  of  sale. 
The  respondent,  then,  invoking  the  laws  of  England  in 
support  of  his  claim,  cannot  well  object  to  the  applica- 
tion of  any  portion  of  those  laws  to  his  demand. 

But  the  transaction  here  disclosed,  and  upon  which  the 
claim  of  the  respondent  rests,  may  well  be  considered,  in 
a  case  like  the  present,  as  contrary  to  public  policy,  and 
so  not  to  be  upheld  under  our  own  laws.  If  it  be  not  by 
any  statute  made  a  crime  against  the  United  States  to 
assume  and  use  a  false  nationality  for  a  ship  owned  by 
American  citizens  (and  I  cannot  find  that  it  is),  still  such 
an  act  is  clearly  contrary  to  the  spirit  and  policy  of  the 
Begistry  and  Navigation  laws  of  the  United  States. 
These  laws  have  for  their  object  the  encouragement  of 
American  navigation  and  American  shipbuilding,  to  the 
exclusion  of  foreign  navigation  and  foreign  ownership. 
And  they  everywhere  look  to  the  disclosure  by  citizens 
of  the  United  States,  owning  in  ships,  of  their  owner- 
ship therein.  To  permit  an  evasion  of  the  duties  thus 
imposed  through  the  device  of  a  nominal  title  held  by  a 
foreigner  resident  here,  would  afford  plain  encourage- 
ment to  disregard  the  law.  The  transaction,  moreover, 
is  not  without  features  of  fraud  upon  the  public.    For 
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the  ship  is  a  common  carrier,  supposed  by  the  public  to 
have  and  be  entitled  to  the  national  character  which  she 
bears ;  but,  bearing  a  false  flag,  she  may  involve  inno- 
cent shippers,  passengers,  or  seamen,  in  difficult  and 
complicated  questions,  which  may  be  precipitated  upon 
them  at  any  time  in  foreign  ports  or  at  home ;  as,  for 
instance,  in  regard  to  the  liability  to  search,  the  jurisdic- 
tion of  the  consul  of  the  nation  whose  fla^  has  been 
falsely  assumed,  the  rights  and  remedies  of  the  seamen, 
and  the  jurisdiction  of  our  courts  in  relation  thereto,  the 
applicability  of  the  limited  liability  acts,  and  acts  for 
preventing  collisions,  and  other  similar  questions.  And 
lastly,  by  reason  of  the  peculiarity  of  property  in  ships 
and  the  legal  formalities  and  restrictions  imposed  upon 
its  use  by  our  laws,  a  fictitious  title,  like  the  one  in  ques- 
tion, makes  necessary  false  reports  by  the  master  at  the 
custom  house,  by  means  of  which  officers  of  the  revenue 
may  be  misled.  It  has  the  effect  to  conceal  property 
which  the  law  intends  should  be  disclosed,  and  may  thus 
operate  as  a  fraud  against  creditors.  It  requires  false 
declarations  from  the  nominal  owner  and  others,  as  in 
the  present  case,  where  the  mortgagor  acknowledged 
himself  indebted  to  the  respondent  in  the  considerable 
sum  of  $12,000,  when,  in  fact,  he  owed  him  nothing,  and 
declared  himself  to  be  the  owner  of  the  vessel,  when  he 
had  no  possession  or  ownership  thereof,  nor  any  sort  of 
interest  therein,  as  both  he  and  the  mortgagor  then 
knew.  It  is  a  sham,  created  to  avoid  disabilities  imposed 
by  law,  which  places  all  parties  connected  therewith  in  a 
false  relation  toward  the  Government,  the  community, 
and  each  other,  and  should,  therefore,  in  a  case  like  the 
present,  be  held  to  be  against  the  policy  of  the  law,  and 
insufficient  as  a  basis  of  a  claim  upon  the  fund,  as  against 
the  other  claimant  thereof.  Upon  these  considerations, 
and  without  expressing  any  opinion  upon  the  other  ques- 
tions argued  before  me,  I  reject  the  claim  of  the  mort- 
gagee.   There  being,  then,  no  other  claim  to  the  fund, 
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except  that  of  the  libellanti  the  conceded  facts  are  suffi- 
cient to  support  it,  and  the  fund  will  be  distributed  in 
satisfaction  thereof,  so  far  as  it  may  be  sufficient  there- 
for. 


APRIL,  1868. 

THE  OANAL-BOAT  JOHN  LOWE. 

Claim  for  Repairs. — Stalb  Claim. 

Where  repairs  were  fiinuBhed  in  April,  1866,  at  New  Brunswick,  N.  J.,  to  a  canal- 
boat,  whose  owner  resided  at  Albany,  N.  Y. ;  and  no  steps  were  taken  to  en- 
force a  lien  upon  the  boat  for  the  repairs,  until  Augost,  1867,  although  the  yes* 
sel  was  several  times  at  New  Brunswick  in  the  intervening  period ;  and  where 
the  then  owner,  after  the  repairs  were  made,  had  mortgaged  the  boat,  and  she  was 
sold,  under  that  mortgage,  to  a  bond  Jfds  purchaser,  who  cUdmed  her  ^  the 
suit  brought  to  enforce  the  material-man's  lien : 

Heldf  That  the  lien  had  been  lost  by  the  failure  of  the  libeUant  to  enforce  it  for 
so  long  a  period. 

Benedict,  J.  This  action  is  brought  by  Lewis  H. 
Hoagland,  to  enforce  an  alleged  lien  apon  the  canal- 
boat  **  John  Lowe,"  for  a  bill  of  repairs  furnished  to  that 
vessel  at  the  port  of  New  Brunswick,  N*  J.,  in  April, 
1866. 

It  is  not  disputed  that  the  repairs  were  done  upon 
the  request  of  the  owner  who  was  then  master,  and  that 
the  vessel  was  a  vessel  foreign  to  the  port  where  she 
was  repaired — nor  is  it  contended  that  they  were  not 
necessary.  But  it  is  contended,  first,  that  the  work  was 
done  upon  the  personal  credit  of  the  owner  exclusively, 
and  not  upon  the  credit  of  the  vessel,  and  consequently 
no  lien  was  created ;  second,  that  if  a  lien  did  exist,-  it 
has  been  lost  by  laches. 

It  is  unnecessary  to  determine  the  first  of  these  de- 
fences, as  I  am  of  the  opinion  that  the  latter  must  pre- 
vail. 

It  appears  that  the  vessel  was  an  Erie  canal  boat. 
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enrolled  at  New  York,  and  her  owner  resided  at  Albany, 
in  this  State.  At  the  time  of  the  repairs  she  was  en- 
gaged in  making  a  trip  through  the  Baritan  canal,  and 
was  at  !New  Brunswick  several  times  after  incurring  the 
debt  in  question*  'So  steps  were  taken  to  enforce  the 
lien  during  that  season — ^nor  during  the  winter — ^nor 
until  August  of  the  next  season.  In  the  spring  of  1866, 
the  vessel  was  mortgaged  by  her  owner  to  one  Griffin, 
who  subsequently,  and  before  the  commencement  of  this 
action,  sold  her,  under  the  mortgage,  to  the  present 
claimant,  who  is  a  hand  fide  purchaser  for  value  without 
notice  of  the  existence  of  any  such  outstanding  demand. 

It  also  appears  that  the  libellant  saw  the  vessel  once 
certainly  in  New  Brunswick,  after  the  time  when  the  re- 
pairs were  done,  and  not  since ;  but  it  does  not  appear 
that  any  steps  were  taken  by  the  libellant  to  find  the 
vessel  during  the  period  between  her  last  visit  to  New 
Brunswick  and  the  bringing  of  his  suit.  When  his  suit 
was  commenced,  the  vessel  appears  to  have  been  found 
without  difficulty,  and  there  is  no  evidence  in  the  case 
indicating  any  effort  to  keep  her  out  of  the  way* 

Upon  such  a  state  of  facts,  it  must  be  presumed  that 
with  proper  effort  the  vessel  could  have  been  found  at 
any  time,  either  at  the  place  of  her  enrollment,  or  the 
residence  of  her  owner,  or  upon  the  Erie  canal,  where 
she  is  proved  to  have  been  employed  after  her  last  visit 
to  New  Brunswick. 

When  the  nearness  of  the  latter  port  to  the  port  of 
New  York  is  considered,  and  taking  into  view  the  habits 
of  these  boats  and  the  nature  of  their  employment,  I 
am  of  the  opinion  that,  in  the  absence  of  special  circum- 
stances, and  as  against  a  bond  fide  purchaser,  the  allow- 
ing a  season  to  end,  a  winter  to  pass,  and  a  new  season 
to  begin,  without  any  effort  to  find  the  vessel  for  the 
purpose  of  enforcing  the  lien,  should  be  held  to  be  a 
waiver  of  it. 

A  decree  must  accordingly  be  made  dismissing  the 
libel — ^but  it  will  be  without  costs. 
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Soutl^ern  §islntt  of  Jiffca  fljorh- 

MAY,  1868. 

THE  STEAM  FEEEY-BOAT  BALTIC. 

CoLLisioK  IN  East  Rivjsr. — Foo. — Speed. — Unlawful  Akchobaob. 

Where  a  brig  lying  at  anchor  in  the  East  river,  within  the  distance  of  sixty 
yards  from  a  direct  line  between  the  landing  places  of  one  of  the  ferrieB^  was 
ran  into  by  a  ferry-boat  in  a  fog  in  the  early  moming,  the  ferry-boat  haying  pre- 
Tionsly  made  five  trips  on  the  ferry  that  morning,  on  which  trips  the  light  of 
the  brig  had  been  seen,  and  she  had  been  sToided,  and,  on  the  trip  in  question, 
the  ferry-boat,  after  starting  from  her  slip,  slowed  to  half  speed,  and  ran  on, 
looking  for  the  brig,  and,  not  seeing  her,  stopped  her  engine,  and  afterward 
started  ahead  again,  and,  as  soon  as  she  got  way  on  her,  shut  off  to  half  speed, 
and  ran  so  till  she  sighted  the  brig  at  a  distance  of  not  over  twenty  yards,  bat, 
not  being  able  to  stop  in  less  than  thirty  yards,  was  not  then  able  to  avoid  a 
collision : 

Hdd,  That  the  ferry-boat  was  in  fault  in  going  at  too  great  speed,  and  that  such 
fault  contributed  to  the  collision. 

That  th^  brig  was  violating  an  ordinance  of  New  York  city  in  lying  where  she 
was,  and  that  such  violation  was  a  fault  contributing  to  the  collision. 

That,  both  vessels  being  in  fault,  the  damages  must  be  apportioned. 

Bjlatghfobb,  J.  This  is  a  libel  for  a  collision,  filed 
by  Baron  de  Livremento,  the  owner  of  the  Brazilian  brig 
Palma,  against  the  steam  ferry-boat  Baltic.  The  colli- 
sion happened  on  the  moming  of  the  14th  of  December, 
1863,  a  few  minutes  after  a  quarter  past  six  o'clock.  The 
brig  was  lying  at  anchor  in  the  East  river,  near  the  ferry- 
boat's slip,  at  the  foot  of  Atlantic  street,  in  Brooklyn. 
The  ferry-boat  plied  regularly  from  the  foot  of  White- 
hall street.  New  York,  to  her  slip  at  Brooklyn.  She  had 
been  running  on  the  morning  in  question  since  five 
o'clock,  having  left  Brooklyn  at  that  hour.  The  trip 
from  one  side  to  the  other  usually  occupied  six  or  seven 
minutes.     She  left  Brooklyn  again  at  half  past  five 
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o^clock,  and  again  at  six  o'clock.  She  left  New  York  at 
a  quarter  past  five  o'clock,  at  a  quarter  before  six  o'clock, 
and  at  a  quarter  past  six  o'clock.  The  collision  hap- 
pened on  the  last-named  trip.  She  had,  therefore,  made 
five  trips  on  that  morning  before  the  trip  on  which  the 
collision  happened.  On  each  of  those  trips  she  had 
passed  the  brig  in  safety.  At  the  time  of  the  collision, 
the  tide  was  flood,  and  the  Palma  was  heading  to  the 
southward  and  westward.  There  was  a  very  thick  and 
heavy  fog  at  the  time,  it  having  been  foggy  since  the 
previous  afternoon,  and  very  thick  since  before  five 
o'clock.  The  Palma  had  anchored  where  she  was  on  the 
previous  afternoon,  and  had  not  shifted  her  position  at 
all  from  the  time  she  anchored,  except  as  she  swung 
with  the  changes  of  the  tide.  The  ferry-boat  struck  the 
Palma,  the  starboard  bow  of  the  ferry-boat  coming  in 
contact  with  the  starboard  quarter  of  the  Palma,  and 
causing  considerable  damage*  The  pilot  of  the  ferry- 
boat knew  that  the  Palma  was  anchored  there,  and  had 
seen  her  there  at  anchor  on  the  previous  afternoon. 
On  the  morning  in  question  he  had  passed,  on  his  trips, 
sometimes  ahead  of  her,  and  sometimes  astern  of  her,  as 
she  lay  in  the  tide,  and  had  made  her  light.  On  the  five 
previous  trips  the  tide  was  ebb,  and  the  Palma  headed  to 
the  north.  On  the  collision  trip,  the  tide  was  flood,  and 
the  Palma  headed  the  other  way.  The  Palma  had  a  light 
in  her  rigging  during  the  five  trips  of  the  ferry-boat,  on 
that  morning,  prior  to  the  trip  on  which  the  collision 
took  place.  This  light  the  ferry-boat  had  looked  for  and 
made,  and  was  guided  by,  on  those  five  trips.  Whether 
the  light  on  the  Palma  continued  to  bum  on  the  trip 
when  the  ferry-boat  struck  her,  is  disputed  on  the  evi- 
dence. The  ferry-boat,  having  left  New  York  on  such 
trip,  slowed  her  engine  down  to  what  is  called  half  speed, 
by  shutting  o£f,  soon  after  leaving  her  slip  on  the  New 
York  side,  and  kept  blowing  her  steam  whistle  every  few 
seconds*    She  was  looking  for  the  brig.    Not  seeing  her. 
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she  stopped  her  engine,  and  afterward  started  ahead 
again,  and,  as  soon  as  she  got  way  on,  shut  off  to  half 
si>eed,  and  ran  so  till  she  sighted  the  brig,  at  a  distance 
of  not  over  twenty  yards  off.  The  engine  of  the  ferry- 
boat was  then  stopped  and  reversed  as  quickly  as  iK>ssi- 
ble,  and  her  helm  was  starboarded,  so  as  to  throw  her 
bow  up  the  river  with  the  flood  tide.  This  was  a  proper 
manoeuvre,  and  caused  the  blow  to  be  a  glancing  one, 
and  comparatively  light  The  evidence  is,  that  the  ferry- 
boat, while  running  shut  off,  could  stop  her  headway 
entirely  in  thirty  yards,  and  that,  if  she  had  sighted  the 
brig  at  a  greater  distance  off  than  thirty  yards,  she  would 
not  have  hit  her* 

It  is  impossible  not  to  hold,  on  these  facts,  that  the 
ferry-boat  was  in  fault  in  going  at  too  great  speed  in  the 
fog,  and  that  such  fault  contributed  to  the  collision. 
Although  the  brig  may  have  been  in  fault  in  anchoring 
where  she  was,  and  in  not  showing  a  light  at  the  time  of 
the  collision,  still  such  fault  of  the  brig,  although  it 
partly  led  to  the  collision,  cannot  excuse  the  fault  of  the 
ferry-boat  in  not  running  at  a  sufficiently  moderate  speed 
in  the  fog  to  avoid  the  brig.    She  knew  the  position  of 
the  brig,  and,  although  the  brig  had  been  anchored  there 
since  the  previous  afternoon,  no  notice  to  the  brig  to 
move  her  position  is  proved,  and  the  ferry-boat  seems  to 
have  been  content  to  leave  her  there  and  to  take  the  risk 
of  hitting  her,  although  it  had  been  foggy  from  soon 
after  she  anchored,  the  fog  increasing  to  the  time  of  the 
collision.    Having  taken  that  risk,  x>ne  element  of  it  was, 
that  the  light  on  the  brig,  which  was  exhibited  on  the 
five  trips,  might  cease  to  bum  on  the  sixth.    This  view 
proceeds  on  the  assumption  that  the  brig  did  not  have  a 
light.    Whether  she  did  or  not,  I  do  not  deem  it  neces- 
sary to  find,  for  I  am  satisfied,  on  the  evidence,  that  the 
brig  was  lying  in  a  forbidden  place.    She  was  violating 
the  ordinance  of  the  city  of  New  York  {section  14,  ofartir 
de  2,  of  chapter  26,  of  the  Revised  OrMMnces  of  1859,  page 


SOUTHERN  DISTRICT  OP  NEW  YORK.  399 


The  Steftmer  Western  Metropolii. 


291),  which  provides,  that  no  vessel  shall  lie  at  anchor  in 
the  East  river  within  the  distance  of  sixty  yards  from  a 
direct  line  between  the  landing  places  of  either  of  the 
public  ferries  across  the  river.  This  ordinance  wais  bind- 
ing on  the  brig,  and  her  violation  of  it  was  a  fault  (The 
Bedford,  5  Blatchf.  a  C.  B.,  200 ;  The  James  Gray  v. 
The  John  Fraser,  21  Howard,  187  to  189).  Such  violation 
contributed  to  the  collision. 

This  case  is  in  all  its  material  features  substantially 
like  the  case  of  The  Bedford.  There  must  be  a  decree 
apportioning  equally  between  the  two  vessels  the  dam- 
ages caused  to  the  libellant  by  the  collision,  such  dam- 
ages to  be  ascertained  by  a  reference. 

Q.  A.  Forster,  for  the  libellant. 

B.  D.  SiUvnumj  for  the  claimants. 


MAY,  1868. 

THE  STBAMBE  WESTEEN  METE0P0LI8. 

Ck>LLisioK  OFT  Nantuokxt. — Stsahsb    Porting    in    Ignorance    of 

Soboonsb'b  Coubsb. — Lookout. — Spsbd. 

Where  a  schooner,  heading  west-southwest  on  her  starboard  tack,  running  over 
from  the  Horseshoe  shoal,  near  Nantucket,  toward  the  Cross-Rip  Light,  was 
struck  on  her  starboard  side  by  a  steaoier  which  had  come  up,  bound  east,  Ull 
near  the  schooner,  the  steamer's  helm  having  been  at  once  ported,  when  the 
schooner  was  seen  ahead,  and  kept  so  till  the  collision  occurred : 

Jffeld,  That  the  steamer  was  in  fault  in  porting,  whether  it  was  done  wilfully,  or 
in  ignorance  of  the  schooner^s  course,  for,  by  that  porting,  she  followed  up  the 
schooner  and  struck  her. 

That  the  evidence  of  the  pilot  of  the  steamer,  that  he  saw  the  schooner  from  a 
quarter  to  a  half  a  mile  off,  is  more  reliable  than  that  of  other  witnesses  who 
came  out  suddenly  into  the  darkness,  that  she  could  not  be  seen  so  far  off. 

That,  on  the  evidence,  the  night  was  light  enough  to  have  enabled  the  steamer  to 
discover  the  schooner  sooner  than  she  did,  if  a  good  lookout  had  been  kept,  and, 
if  it  was  not  light  enough,  the  steamer  was  running  at  too  great  speed. 
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That  the  schooner  had  a  light  set,  and  kept  her  coarse,  and  was  not  in  fault;  and 
that  the  steamer  was  liable  for  the  collision.* 

Blatchfobb,  J.  This  is  a  libel  for  a  collision,  which 
occurred  about  four  o'clock  A,  M,,  on  the  17th  of  March, 
1864,  between  the  schooner  Triumph,  owned  by  John 
Low,  Jr.,  which  was  bound  from  Gloucester,  Massachu- 
setts, to  New  York,  with  a  cargo  of  fish,  and  the  steamer 
Western  Metropolis,  a  side-wheel  steamer,  bound  from 
New  York  to  Boston.  The  collision  took  place  a  short 
distance  east  by  south,  or  east-southeast,  from  the  Oross- 
Bip  lightship,  near  the  Nantucket  shoals.  The  schooner 
was,  at  the  time,  close-hauled  on  her  starboard  tack,  for 
the  purpose  of  beating  through  the  channel  to  the  north- 
ward of  the  lightship,  the  wind  being  northwest  by 
west,  and  the  schooner  heading  west-southwest,  which 
was  one  point  to  the  leeward  of  what  would  have  been 
her  proper  course  at  that  place  with  a  fair  wind.  The 
steamer  struck  the  schooner  on  the  starboard  side  of 
the  schooner,  and  the  schooner  very  soon  sank  and  was 
totally  lost.  The  crew  of  the  schooner  consisted  of  her 
captain,  a  mate,  a  steward,  and  three  seamen.  The  cap- 
tain was  at  the  wheel.  Two  of  the  seamen  were  killed, 
or  drowned  by  the  collision.  The  captain,  the  mate,  and 
the  remaining  seaman,  have  been  examined  as  wit- 
nesses. 

The  person  who  had  charge  of  the  steamer,  in  the  ca- 
pacity of  pilot,  at  the  time,  and  who  was  at  her  wheel  in 
the  pilot-house,  giving  orders  as  to  steering  her,  was  not 
a  licensed  pilot,  and  was  hired  as  pilot  for  the  steamer 
for  that  particular  trip.  He  had  never  been  permanent- 
ly employed  on  a  steamer  as  a  pilot,  and  it  does  not 
appear  that  he  had  ever  before  piloted  a  vessel  through 
the  passage  where  the  collision  took  place,  or  ever  before 
been  through  that  passage.  He  says,  that,  at  the  time  of 
the  collision,  it  was  dark  and  hazy ;  that  the  man  on  the 

*  This  decision  was  affirmed  hy  the  Oircnit  Court,  on  appeal,  in  April,  1870. 
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forecastle  reported  a  sail  right  ahead ;  that  he  then  told 
the  quarter-master,  who  was  with  him  at  the  wheel,  to 
port  the  wheel,  and  rang  the  bells  to  stop  and  back  the 
engine,  and  did  this  as  quickly  as  it  could  be  done ;  that 
he  saw  the  schooner  one  and  a  half  or  two  minutes 
before  she  was  struck,  and  that  the  schooner  was  not  more 
than  from  a  quarter  to  a  half  of  a  mile  off  when  he  first 
saw  her ;  that  he  used  his  night  glass,  and  with  it  got  a 
full  view  of  the  schooner ;  that,  as  soon  as  he  heard  the 
report  of  the  lookout,  he  rang  the  bells,  and  put  the  glass 
to  his  eye ;  and  that  he  saw  the  schooner  with  the  naked 
eye,  before  he  used  the  glass. 

The  master  of  the  steamer  says,  that  the  night  was 
dark  and  hazy ;  that  he  was  in  his  berth  in  the  pilot- 
house, awake,  when  he  heard  the  report  of  the  lookout, 
"sail  on  the  port  bow;"  that  the  pilot  gave  orders  to 
port  the  helm  instantly,  and  then  rang  the  bells  to  stop 
and  back ;  that  he,  the  master,  jumped  to  the  wheel,  and 
found  it  hard-a-port ;  and  that  the  collision  took  place 
about  the  time  the  last  bell  was  struck. 

The  quarter-master,  who  was  at  the  wheel  with  the 
acting-pilot,  says,  that  the  night  was  dark,  thick,  and 
hazy  at  the  time  ;  that  the  lookout  on  the  forecastle  cried 
out,  *'  a  sail  ahead ; "  and  that  the  order  was  then  given, 
as  quickly  as  possible,  to  port  and  to  stop  and  back. 

A  hand,  who  was  on  tie  bridge,  says,  that  the  report 
was  "  a  sail ; "  that  the  night  was  dark  and  cloudy ;  that, 
when  the  sail  was  reported,  the  schooner  was  the  steam- 
er's length  off ;  and  that  the  wheel  of  the  steamer  was 
ported,  and  her  engine  stopped  and  backed. 

The  lookout  on  the  forecastle,  who  reported  the  sail, 
says,  that  the  night  was  rather  foggy,  and  there  was  quite 
a  vapor  rising  from  the  water ;  that,  when  he  caught 
sight  of  the  vessel,  it  was  too  thick  for  him  to  tell  what 
sort  of  a  vessel  she  was  ;  and  that,  just  before  the  steamer 
struck  her,  he  saw  that  her  boom  was  over  to  her  port 
side. 

Vol.  XL— 26 
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It  is  manifest,  on  this  evidence,  that  the  steamer's 
helm  was  ported  in  entire  ignorance  on  the  part  of  those 
on  board  of  the  steamer  as  to  which  way  the  schooner 
was  heading,  or  even  what  sort  of  a  vessel  she  was. 
This  was  a  fault  on  the  part  of  the  steamer,  and  it  was 
a  fault  which  led  to  the  coUisiou,  for,  it  is  apparent,  that^ 
if  the  steamer  had  not  ported,  she  would  have  gone 
under  the  stem  of  the  schooner.  The  schooner  kept  on 
her  course,  close-hauled,  heading  west*southwest,  and 
the  steamer,  by  porting,  and  keeping  her  helm  hard- 
a-port,  persistently  followed  up  the  schooner,  and  ran 
into  her  and  sank  her.  Whether  this  was  done  by  the 
steamer  wilfully  or  ignorantly  makes  no  difference.  If 
she  knew  how  the  schooner  was  heading,  and  then  ported, 
the  act  was  wUful,  and  was  a  fault,  as  she  was  bound  to 
keep  out  of  the  way  of  the  schooner.  If  she  did  not 
know  how  the  schooner  was  heading,  and  ported  in 
ignorance,  the  act  was  equally  faulty.  It  grew  out  of 
the  incompetence  and  mismanagement  of  the  man  at  the 
wheel. 

The  story  as  to  the  porting  is  fully  confirmed  by  the 
testimony  of  those  on  board  of  the  schooner.  They  saw 
the  steamer's  lights  some  distance  off,  bearing  west  half 
south,  j  nst  after  the  schooner  had  changed  to  the  tack 
she  was  on  at  the  collision.  They  first  saw  her  two  white 
lights,  one  high  up  and  one  c#  the  bow,  the  two  being 
in  range.  Then,  as  the  schooner  went  on  heading  west- 
southwest,  the  steamer's  green  light  came  into  view, 
then  her  red  light  came  into  view,  so  that  both  the  green 
and  the  red  were  visible,  and  then  the  green  disappeared 
and  the  red  alone  was  visible,  and  this  continued  so  till 
the  collision.  This  shows  that  the  steamer  was  swinging 
to  her  own  starboard  on  a  port  helm,  and  swinging 
toward  the  schooner  as  the  schooner  went  on  close- 
hauled.  The  testimony  from  both  vessels  entirely  con- 
curs, and  shows  that  this  porting  of  the  steamer's  helm 
caused  the  collision.  This  is  sufficient  to  condemn  the 
steamer  in  damages  (The  Louisiana,  ante^  p.  371). 
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The  only  defence  set  up  in  the  answer  is,  that  the 
schooner  changed  her  course,  and  that,  as  soon  as  the 
schooner  could,  with  all  proper  caution,  be  seen  from  the 
steamer,  the  steamer  was  stopped  and  backed,  and  every 
exertion  made  to  avoid  the  collision.  It  is  proved  that 
the  schooner  did  not  change  her  course* 

An  effort  was  made  on  the  part  of  the  claimants  to 
show  that  the  night  was  so  dark  and  thick  and  hazy  that 
the  schooner  could  not  have  been  seen  at  any  greater 
distance  than  she  was  seen.  There  are  several  answers 
to  this  position  :  (1.)  She  was,  in  fact,  seen  at  a  distance 
far  enough  off  to  have  avoided  her,  if  the  steamer's  helm 
had  not  been  wrongfully  put  to  port;  (2.)  The  night 
was  not  so  dark  or  hazy  as  to  prevent  the  schooner  being 
seen  at  a  greater  distance,  if  a  proper  lookout  had  been 
kept  on  the  steamer ;  (3.)  If  the  night  was  as  thick  and 
hazy  as  claimed,  the  steamer  was  running  too  fast. 

I  regard  the  evidence  of  the  passenger,  the  engineer, 
and  the  storekeeper,  as  to  the  thickness  of  the  night,  as 
of  very  little  weight.  They  came  out  suddenly  into  the 
darkness,  under  circumstances  which  made  it  impossible 
for  them  to  judge  as  to  how  far  a  vessel  could  be  seen. 
The  evidence  of  the  pilot,  as  to  how  far  off  he  did  in  fact 
see  the  vessel,  is  much  more  reliable.  He  had  been  out 
in  the  night,  and  his  eyes  were  gauged  to  its  condition. 
He  does  not  pretend,  nor  does  any  one  on  the  steamer, 
that  the  collision  would  have  happened  if  the  steamer 
had  not  ported,  after  seeing  the  schooner,  in  ignorance  of 
her  course. 

That  the  night  was  not  a  foggy  one,  is  shown,  also, 
negatively,  by  the  fact  that  the  steamer  was  not  using  her 
steam-whistle.  No  witness  pretends  that  she  was,  except 
the  lookout  on  the  steamer,  who,  on  his  examination  in 
open  court,  after  the  case  had  closed,  he  not  having 
heard  any  of  the  testimony  of  the  other  witnesses,  or 
any  part  of  the  trial,  fabricated  the  story  that  the 
steamer  kept  blowing  her  fog  whistle  because  the  fog 
was  so  thick. 
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I  am  also  satisfied,  from  the  evidence,  that  the 
schooner  had  a  light  set  in  her  starboard  fore-rigging, 
and  properly  burning  at  the  time  of  the  coUision. 

There  must  be  a  decree  for  the  libellants,  with  a  ref- 
erence to  a  commissioner  to  ascertain  the  damages. 

Benedict  and  Benedict^  for  the  libellant. 

W.  B.  Beebe  and  C.  Donohue^  for  the  claimants. 


MAY,  1868. 

FN  THE  MATTER  OF  DARIUS  TALLMAN,  A 

BANKRUPT. 

TiMB  TO  File  Specific ations  of  Objection. 

Where  creditors  were  required  to  show  cause  on  a  certain  day,  why  a  bankrupt 
should  not  be  discharged,  and  on  that  day  creditors  appeared,  and  the  proceed- 
ings on  the  order  were  adjourned  till  a  subsequent  day : 

HM,  That  the  ten  days,  within  which  specifications  of  objections  to  the  discharge 
were  to  be  filed,  dated  from  the  adjourned  day. 

In  this  case,  an  order  was  made,  requiring  the  creditors 
to  show  cause  why  the  bankrupt  should  not  be  discharged 
from  his  debts,  returnable  on  April  20th,  1868.  On  that 
day,  an  opposing  creditor  duly  entered  his  appearance, 
and  the  proceedings  on  the  order  to  show  cause  were  ad- 
journed to  May  2d.  On  that  day,  the  creditor  presented 
specifications  of  objections  to  the  discharge,  which  the 
Begister  refused  to  receive,  on  the  ground  that,  by  Gen- 
eral Order  No.  24,  they  should  have  been  filed  within  ten 
days  from  the  return  day  of  the  order  to  show  cause. 
On  request  of  the  creditor,  he  certified  the  question  to 
the  court. 

Blatghfobb,  J.    The  Segister  states  that  the  pro- 
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ceediDgs  upon  the  order  to  show  cause,  were,  on  the  20th 
day  of  April,  1868,  adjourned  to  the  2d  day  of  May,  1868. 
This  being  so,  the  case  stood  as  if  the  2d  day  of  May 
was  the  day  originally  fixed  for  the  creditor  to  show 
cause  ;  and  any  creditor,  entitled  to  show  cause,  could  do 
so  on  the  2d  day  of  May,  and  could  file  his  specifications 
within  ten  days  after  the  2d  day  of  May.  Therefore,  the 
creditor,  in  this  case,  was  entitled  to  file  his  specifica- 
tions on  the  2d  day  of  May,  and  the  Begister  ought  to  have 
received  them.  By  the  terms  of  the  adjournment,  the 
Begister  made  the  2d  day  of  May,  within  General  Order 
No.  24,  the  day  when  the  creditors  were  required  to  show 
cause.  If  there  had  been  no  adjournment,  the  case 
would  have  been  different. 


MAY,  1868. 

THE  BBIG  ANTELOPE. 

Building  Contract. — Lien  Under  State  Law. — Port. 

Where  articles  are  faraished  towards  the  building  of  a  vessel,  no  lien  for  their 
value  is  given  by  the  general  maritime  law. 

Where  a  vessel  was  built  at  Newburgh,  New  York,  in  1866,  and  artides  were 
furnished  by  the  libellant  there  for  such  building,  and  the  vessel  left  Newburgh 
and  went  to  New  York  city,  and  the  libellant  then  filed  his  libel,  in  1866,  to 
recover  the  value  of  the  articles: 

Held,  That  he  had  no  lien  under  the  lien  law  then  in  force  in  the  State,  because 
he  had  not  filed  specifications  of  his  lien  within  twelve  days  after  the  vessel 
left  the  port  of  Newburgh,  as  was  required  by  such  lien  law. 

That  he  had  no  lien  otherwise,  and  the  libel  must  be  dismissed. 

Blatchford,  J.  This  is  a  libel,  which  avers,  that, 
sometime  in  September,  1855,  there  being  then  a  brig  or 
vessel,  since  called  the  Antelope,  building  at  Newburgh, 
in  the  State  of  New  York,  her  owner  or  owners,  or  his  or 
their  agent  employed  in  building  the  same,  applied  to 
the  libellant,  David  J.  Taff,  to  furnish  a  set  of  spars  and  a 
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foreyard  for  the  vessel ;  that  the  libellant,  on  such  order, 
famished  to  the  brig  one  set  of  spars  and  a  foreyard ; 
that  the  valae  of  the  set  of  sjMurs  was  $385,  and  the  valae 
of  the  foreyard  $30 ;  that  the  articles  were  duly  delivered, 
and  were  used  in  building  the  vessel ;  that  the  value 
thereof  was,  by  the  maritime  law  and  the  law  of  the 
State  of  New  York,  a  lien  on  the  vessel ;  that  the  articles 
have  not  been  paid  for ;  that  the  vessel  is  at  the  city  of 
New  York ;  that  she  left  Newburgh,  where  she  was  built, 
for  the  city  of  New  York,  about  seven  days  prior  to  Octo- 
ber 4th,  1865 ;  and  that  she  has  remained  at  New  York 
ever  since,  and  has  never  been  without  the  State  of  New 
York.    The  libel  was  ffled  October  4th,  1855. 

The  answer  sets  up,  as  a  defence,  that  the  spars  alleged 
to^have  been  furnished  to  the  brig  were  furnished  to  one 
Marvel],  and  not  to  the  vessel,  and  that,  if  any  lien  ever 
existed,  it  was  lost  by  the  departure  of  the  vessel  from 
the  port  where  she  lay  at  the  time  of  the  alleged  furnish- 
ing of  the  spars. 

This  defence  is  made  out,  as  respects  the  loss  of  any 
lien  which  the  libellant  ever  had.  He  had  no  lien  by  the 
general  maritime  law,  for  the  articles  furnished  by  him 
towards  building  the  vessel,  which  this  court  can  enforce 
in  Admiralty  (People's  Ferry  Co.  v.  Beers,  20  Howard, 
393 ;  Boach  v.  Chapman,  22  Howard,  129).  Therefore, 
any  lien  which  he  had  was  one  given  by  the  law  of  New 
York.  By  that  law  (2  B.  S.  493,  §  1,  o^  amended  iy  chap. 
110  of  ths  laws  of  1855,  passed  March  29tA,  1855),  whenever 
a  debt  amounting  to  fifty  dollars  or  upwards  is  contracted 
by  the  master,  owner,  or  his  agent,  builder,  or  consignee, 
of  any  ship  or  vessel  within  the  State,  on  account  of  any 
materials  or  articles  furnished  in  this  State,  for  or  towards 
the  building,  fitting,  furnishing,  or  equipping  such  ship 
or  vessel,  such  debt  is  made  a  lien  upon  such  ship  or  ves- 
sel, her  tackle,  apparel,  and  furniture,  and  is  preferred 
to  all  other  liens  thereon  except  mariners'  wages.  It  is 
further  provided  (§  2,  as  amended  Jyy  the  same  Act  of  1855), 
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that,  in  all  cases,  the  lien  shall  cease  immediately  after 
the  vessel  shall  have  left  the  port  at  which  she  was  when 
the  debt  was  contracted,  unless  the  person  having  the 
lien  shall,  within  ten  days  after  such  departure,  cause  to 
be  drawn  up  spciflcations  of  his  lien,  the  correctness  of 
which  shall  be  verified  by  oath  and  filed  in  the  County 
Olerk's  ofBce  o£  the  county  in  which  the  lien  shall  be 
created.  In  this  case,  the  libel  and  the  testimony  show 
that  the  vessel  was  built  at  Kewburgh,  that  she  was  at 
Kewburgh  when  the  debt  was  contracted,  that  the  articles 
furnished  by  the  libellant  were  furnished  to  her  at  Kew- 
burgh,  and  were  used  in  building  her  at  Newburgh, 
and  that  she  had  left  Kewburgh,  and  had  arrived  at 
New  York.  The  lien,  therefore,  if  any  there  was,  ceased 
immediately  after  the  vessel  left  Kewburgh,  unless  the 
libellant  filed  the  specifications  prescribed  within  ten 
4ays  after  the  departure  of  the  vessel  from  If ewburgh. 
The  libel  avers  no  such  filing.  It  is  for  the  libellant  to 
AVer  and  prove  such  filing.  No  evidence  of  any  such 
filing  was  given.  The  answer  takes  the  objection  clearly, 
and  the  libel  must  be  dismissed,  with  costs. 

A.  F.  Smithy  for  the  libellant. 

(7.  Donohue^  for  the  claimant. 


MAY,  1868. 

BENJAMIN  STOKELY  et  al.  v.  HASKELL  G. 

SMITH. 

Charter  Party. — Dilioencb. — Blockaded  Port. — Dbvtatiok. 

Where  a  vessel  was  chartered  in  New  York  for  a  voyage  to  Port  an  Platte,  St. 
Domingo,  or,  in  case  of  that  port  being  blockaded,  to  another  open  port  in  the 
same  island,  or  a  market,  and  back  to  New  York,  the  vessel  to  use  all  diligence 
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in  port  and  at  sea,  and  the  ehartarer,  in  iiaswer  to  a  libel  to  recoyer  the  charter 
money,  set  up  yariouB  delays  by  the  vessel,  one  being  a  deviation  to  Turks 
Island,  for  the  purpose  of  inquiring  whether  Port  an  Platte  was  blockaded : 

ffdd,  That  the  vessel  would  have  been  liable  to  seisare  as  a  prise,  if  she  had  gone 
direct  to  Port  an  Platte  for  the  purpose  of  inquiring  whether  the  blockade  of 
that  port  was  raised. 

That,  as  there  was  no  restriction  in  the  charter  as  to  where  the  master  should 
make  inquiry,  and  as  Turks  Island  was  shown  to  be  a  proper  place  to  make  such 
inquiry,  the  vessel  was  not  chargeable  with  any  loss  occasioned  by  her  going  to 
Turks  Island  for  that  purpose,  only  the  necessary  time  having  been  ooosumed. 

That  evidence  of  instructions  from  the  charterer  to  the  master  of  the  Tessel,  in 

« 

reference  to  going  to  Turks  Island,  could  not  affect  the  rights  of  the  parties  in 
regard  to  matters  that  were  covered  by  the  charter. 
That,  for  delay  occasioned  by  a  mistake  of  the  master  in  passing  by  a  port,  the 
owners  of  the  vessel  were  liable. 

This  was  a  libel  to  recover  the  sam  of  $1,083.85,  as  a 
balance,  dae  on  a  written  charter  party,  made  at  New 
York,  between  the  master  of  the  schooner  Indus,  owned 
by  Benjamin  Stokely  and  others,  the  libellants,  and  the 
respondent,  Haskell  G.  Smith,  on  the  20th  of  May,  1858. 
The  charter  party  chartered  the  vessel  to  the  respondent, 
for  a  voyage  "from  the  port  of  New  York  to  Port  au 
Platte,  St.  Domingo,,  or,  in  case  of  that  port  being  block- 
aded, to  another  open  port  on  same  island,  or  a  market, 
and  back  to  New  York,  with  a  supercargo  on  board  free, 
not  to  go  to  Port  au  Prince  except  in  case  of  stress  of 
weather,  on  the  terms  following,  viz."  One  of  those  terms 
was,  "and  use  all  diligence  in  ports  and  at  sea."  The 
charter  money  was  stipulated  to  be  "  six  hundred  dollars 
per  month,  payable  in  United  States  currency,  upon 
completion  of  charter." 

The  libel  set  forth,  that  the  vessel  entered  on  the 
fulfilment  of  the  charter  on  the  20th  of  May,  1858,  and 
proceeded  to  Port  au  Platte,  and  thence  to  Porto  Eico 
and  back  to  New  York,  and  was  thus  employed  for  two 
months  and  ten  days,  and  that  the  charter  money  paya- 
ble was  $1,400,  of  which  $1,083.85  remained  unpaid,  and 
had  been  demanded  from  the  respondent,  and  payment 
refused. 
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The  defences  set  up  in  the  answer  were,  that  the  ves- 
sel did  not  use  all  diligence  in  ports  and  at  sea ;  that  she 
lost  three  days,  through  the  wilful  misfeasance  of  the 
master,  in  not  sailing  from  ISew  York  as  soon  as  she 
should  have  sailed  by  three  days  ;  that  she  lost  two  days 
more  by  stopping  at  Turks  Island,  instead  of  going  direct 
to  Port  au  Platte ;  that  she  lost  two  days  more  by  unne- 
cessarily going  beyond  the  port  of  San  Juan,  in  Porto 
Bico,  through  the  incompetency  of  the  master  in  navi- 
gating the  vessel,  and  being  obliged  to  return  over  her 
track ;  that  one  bale  of  tobacco  in  the  cargo  was  negli- 
gently damaged  by  the  master  and  crew,  to  the  amount 
of  five  dollars  ;  that,  if  the  vessel  had  sailed  from  'New 
York  when  she  ought  to  have  done  so,  she  would  have 
arrived  at  Port  au  Platte  within  ten  days,  or  thereabouts, 
after  the  blockade  of  that  port  was  raised,  and  five  daya 
in  advance  of  any  other  vessel  laden  with  provisions,  and 
would  have  sold  her  cargo  at  high  prices,  but  that,  in  con- 
sequence of  the  delays  set  forth,  other  vessels  laden  with 
provisions  arrived  before  the  cargo  of  the  Indus  could  be 
sold,  and  prices  declined,  and  the  respondent  suffered  a 
loss  of  $2,000 ;  that  the  libellants  were  entitled  in  no  event 
to  recover  for  more  than  two  months  and  three  days* 
time ;  that  there  had  been  paid,  on  account  of  the  charter 
party,  $375.15,  and  $5  for  damage  to  the  tobacco ;  and 
that  there  remained  due  no  more  than  $878.85. 

For  libellants,  W.  B.  Beebe. 

For  respondent,  A,W.  Griswold. 

Blatchfobd,  J.  I  think  that  the  master  of  the  Indus 
is,  according  to  the  weight  of  the  evidence,  not  respon- 
sible for  the  three  days'  delay  in  sailing  from  New  York, 
but  that  that  delay  was  caused  by  the  storm  which  was 
setting  in  just  as  the  vessel  was  ready  to  sail,  and  that 
the  master  was  justified  in  not  putting  to  sea  before  he 
did. 
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As  to  the  deviatioii  to  Tnrks  Island,  the  evidence 
shows,  that  it  was  for  the  purpose  of  inquiring  whether 
the  blockade  of  Port  an  Platte  was  raised ;  that  no  more 
time  than  was  necessary  was  consumed  in  making  that 
inquiry ;  that  Turks  Island  was  the  most  proper  and  con- 
venient place  for  making  the  inquiry;  and  that,  before  the 
vessel  left  New  York,  it  was  known  that  Port  au  Platte 
was  blockaded,  but  it  was  not  known  whether  or  not  the 
blockade  was  raised.  A  great  deal  of  irrelevant  testi- 
mony has  been  put  in  by  deposition,  on  the  part  of  the 
respondent,  to  show  conversations  by  him  and  his  agents 
with  the  master  of  the  Indus,  and  instructions  by  him  to 
the  master,  in  reference  to  his  going  to  Turks  Island. 
But  the  rights  of  the  parties  are  fixed  by,  and  depend 
upon,  the  written  charter  party,  and  cannot  be  varied  or 
affected  by  any  such  conversations  or  instructions,  in  re- 
gard to  matters  that  are  covered  by  the  charter  party. 
The  charter  party,  on  its  face,  contemplates  a  blockade 
of  Port  au  Platte,  and  the  evidence  is,  that  it  was  block- 
aded, and  that  such  blockade  was  known  at  New  York 
before  the  vessel  sailed  from  New  York.  The  substance 
of  the  charter  party  is,  that  the  vessel  shall  go  to  Port 
au  Platte,  if  Port  au  Platte  is  not  blockaded,  and  that 
she  shall  not  go  to  any  other  port,  as  her  port  of  destina- 
tion, if  Port  au  Platte  is  not  blockaded,  but  that,  if  Port 
au  Platte  is  blockaded,  she  shall  go  to  some  other  port,  as 
her  port  of  destination.  There  is  no  restriction  against 
her  going  to  Turks  Island,  or  any  other  place,  to  inquire 
as  to  the  blockade,  the  only  restriction  as  to  going  to  any 
particular  place  being  a  restriction  against  going  to 
Port  au  Prince,  except  in  case  of  stress  of  weather. 
Under  the  charter  party,  therefore,  the  vessel  had  the 
right  to  exercise  the  privilege  of  inquiring  at  a  proper 
port  in  regard  to  the  blockade  of  Port  au  Platte.  If* 
with  a  knowledge  of  the  blockade  of  Port  au  Platte,  the 
vessel  had  deliberately  contracted  to  go  there,  she  would 
undoubtedly  have  been  bound  to  go  there  directly.    But 
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she  did  not  so  contract.  Her  contract  was  the  very  re- 
Terse,  and  was  a  contract  to  go  there  only  in  case  the 
port  was  not  blockaded.  If,  under  this  charter  party,  the 
Tcssel  had  gone,  with  this  charter  party  on  board,  and  a 
clearance  for  Port  au  Platte,  directly  to  Port  an  Platte, 
and  the  blockade  had  been  still  in  force,  and  she  and  her 
cargo  had  been  captnred,  the  plea  that  she  had  gone 
there  to  make  inquiry  as  to  the  raising  of  the  blockade, 
with  no  intention  of  entering  if  she  found  the  port  still 
blockaded,  would  not  have  availed  her,  and  the  respond- 
ent could  have  held  her  liable  to  him  for  his  cargo,  on 
the  ground  that,  under  the  charter  party,  she  was  not 
authorized  to  gp  there  if  the  port  was  blockaded.  It  is 
well  settled  that,  where  knowledge  of  a  blockade  exists 
at  the  commencement  of  the  voyage  of  a  vessel,  she 
cannot  lawfully  approach  a  blockaded  port,  even  for  the 
hand  fide  purpose  of  inquiring  as  to  the  continuance  of 
the  blockade,  and,  if  she  does,  she  is  liable  to  capture 
(The  Delta,  Blatchf.  Prize  Cases,  133 ;  The  Cheshire,  Id., 
151,  643 ;  The  Empress,  Id.,  175,  659).  And,  where  the 
owner  of  the  cargo  knows  of  the  blockade  when  the  ves- 
sel sails,  he  loses  his  cargo,  as  lawful  prize,  in  case  of  cap- 
ture because  of  any  fault  committed  by  the  vessel  (The 
Sunbeam,  Id.,  656).  The  master  of  the  Indus,  therefore, 
in  the  discharge  of  his  proper  duty  to  the  vessel  and  to 
the  respondent,  was  bound  not  to  approach  Port  au 
Platte,  for  any  purpose,  under  the  facts  existing  in  this 
case,  until  advised  of  the  raising  of  the  blockade ;  and 
his  going  to  Turks  Island,  to  make  inquiry  on  that  sub- 
ject, was  proper.  The  obligations  of  the  parties  to  the 
charter  party  were  reciprocal.  The  respondent  could 
have  held  the  vessel  liable  for  the  loss  of  his  cargo  if  she 
had  gone  directly  to  Port  au  Platte  and  found  it  block- 
aded, and  had  been  captured  with  her  cargo,  and  had 
been  condemned  for  attempting  to  violate  the  blockade. 
The  respondent  is,  therefore,  not  entitled  to  any  allow- 
ance for  any  loss  of  time  by  the  deviation  to  Turks 
Island. 
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A  clear  negligent  loss  of  two  days'  time  is  shown,  re- 
sulting from  the  mistake  of  the  master,  in  passing  by  the 
port  of  St.  Juan.  For  this  loss  the  respondent  is  enti- 
tled to  be  allowed. 

As  there  was  no  delay,  for  which  the  vessel  is  respon- 
sible, in  her  voyage  to  Port  au  Platte,  the  question  raised, 
as  to  the  liability  of  the  vessel  for  the  loss  by  the  respond- 
ent of  prospective  profits  on  the  cargo,  does  not  come  up 
for  decision. 

If  the  parties  do  not  agree,  there  must  be  a  reference 
to  a  commissioner,  to  compute  the  amount  due  to  the 
libellants  on  the  basis  of  this  decision,  the  respondent  to 
be  allowed  also  for  damage  to  the  tobacco,  if  proved,  and, 
for  the  amount  so  to  be  computed,  with  costs,  the  libel- 
lants will  be  entitled  to  a  decree. 


MAY,  1868. 

IN  THE  MATTEE  OP   GEOEGE   S.   MAWSON,  A 

BANKEUPT. 

Procuring  Creditors'  Assent  to  Discharge. — ^Agreement  to  Pat 

Counsel  Fees. — Burden  of  Proof. 

WLere  creditors  opposed  the  discharge  of  a  bankrapt,  on  the  ground  that  he 
had  procured  the  assent  of  certain  creditors  to  his  discharge  by  a  pecuniary 
obligation,  and  the  eridence  showed  that  he  had  paid  to  the  counsel  for  those 
creditors,  their  fees,  for  services  rendered  in  the  matter,  amounting  to  |20,  but 
it  also  appeared  that  those  creditors  had  announced  that  they  would  not  oppose 
the  discharge,  before  any  thing  whatever  was  said  about  his  paying  their  counsel 
fees,  and  that  such  payment  was  not  made  a  condition  of  their  withdrawing 
further  opposition : 

Hdd,  That  the  burden  of  proof  was  upon  the  opposing  creditors,  and  the  proof 
did  not  sustain  the  specification. 

Two  creditors  opposed  the  discharge  of  the  bankrupt 
in  this  case,  on  like  specifications,  which  were,  in  sub- 
stance, that  the  bankrupt  had  influenced  the  action  of 
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Arnold,  Kusbaum,  and  Kordlinger,  creditors  of  his,  by- 
procuring  their  assent  to  his  discharge,  since  the  filing 
of  his  petition,  by  a  pecuniary  consideration  and  obliga- 
tion,* 

F.  C.  Nye^  for  the  bankrupt. 

E.  James  and  J*.  8.  Bitterband^  for  the  creditors. 

Blatohfobd,  J.  I  do  not  think  that  the  evidence 
sustains  this  specification,  or  that  the  bankrupt  has, 
either  in  letter  or  in  spirit,  violated  any  of  the  provi- 
sions of  the  Bankruptcy  Act,  or  been  guilty  of  any  thing 
which  is  made  a  ground,  by  the  29th  section*  of  the  Act, 
for  withholding  his  discharge.  The  testimony  given  by 
the  bankrupt,  on  the  23d  of  January,  1868,  on  his  direct 
examination,  unexplained,  seemed  to  support  the  aver- 
ment, that  he  had  influenced  the  action  of  the  creditors 
named  by  a  pecuniary  consideration,  by  procuring  them 
to  agree  not  to  further  oppose  his  discharge,  if  he  would 
pay  their  counsel  the  amount  of  his  charge,  already  then 
incurred,  for  services  in  the  matter,  and  which  amount 
the  bankrupt  subsequently  paid,  it  being  twenty  dollars. 
But  on  his  cross-examination,  on  the  13th  of  March, 
1868,  the  bankrupt  explained  the  whole  matter  satisfac- 
torily ;  and  his  testimony  shows,  that  the  announcement 
by  the  creditors  to  him,  that  they  would  not  oppose  his 
discharge,  was  made  before  any  thing  was  said  between 
them  and  him  as  to  paying  their  counsel,  and  at  a  prior 
interview,  and  was  not  induced  by  any  promise  on  his 
part  to  pay  the  counsel,  and  was  entirely  independent  of 
any  such  promise,  and  it  does  not  appear  that  the  sug- 
gestion of  the  creditors  to  him,  at  a  subsequent  inter- 
view, that  it  was  right  and  proper  that  he  should  pay 
their  counsel,  was  coupled  with  any  intimation  to  him 

*  See  ante,  p.  882. 
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that  his  agreement  to  pay  the  counsel  must  be  a  con- 
dition of,  or  a  consideration  for,  or  a  precedent  obliga- 
tion to,  their  agreement  not  to  oppose  his  discharge.  It 
is  not  pretended  that  any  thing  was  paid,  or  agreed  to 
be  paid,  by  the  bankrapt,  to,  or  for  the  benefit  of,  these 
creditors,  except  the  twenty  dollars.  The  afflbrmative  is 
on  the  opposing  creditors  to  support  the  allegation  of 
the  specification.  It  was  open  to  them  to  do  so  by  the 
testimony  of  that  member  of  the  firm,  alleged  to  have 
been  influenced  in  its  action  by  the  pecuniary  considera- 
tion, with  whom  the  transaction  took  place.  They  have 
not  adduced  such  testimony,  and  they  have  failed  to 
sustain  the  allegation.  I  see  nothing  in  the  evidence  to 
impeach  the  honesty  and  fair  dealing  of  the  bankrupt 
in  all  respects,  and  a  discharge  will  be  granted  to  him. 


MAY,  1868. 

IN  THE  MATTER  OF  MORRIS  KYLER,  A  BANK- 
RUPT. 

Examination  of  Non-Resident  Creditor. — Witnebs'  Fees. 

Where  a  creditor,  who  resided  ia  Boston,  had  proved  his  debt  in  the  proceedings, 
and  an  order  was  made  that  he  appear  before  the  Register  and  be  examined 
touching  his  debt,  and  a  motion  was  made  to  attach  him  for  not  appearing  in 
obedience  to  the  order: 

Held,  That  the  creditor,  haying  proved  his  debt,  was  subject  to  the  Jurisdiction  of 
the  court,  without  regard  to  his  place  of  residence. 

That,  in  case  of  his  disobedience,  the  court  could  strike  out  his  eUim. 

That  he  was  not  entitled  to  witness'  fees  for  attendance  under  the  order  in  ques- 
tion. 

That,  if  he  could  not  personally  attend,  to  be  examined  in  this  district,  without 
hardship,  the  court  would  provide  for  his  being  examined  before  a  Register  in 
the  district  of  his  residence. 

In  this  case,  on  petition  of  the  assignee,  stating  that 
James  Houghton,  Jr.,  had  made  proof  of  debt  herein. 
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according  to  Form  22  of  the  General  Orders  in  Bank- 
ruptcy,  and  that  the  assignee  had  reason  to  believe  that 
the  debt  so  proved  was  founded  in  illegality,  and  was 
not  entitled  to  be  proved,  or  to  participate  in  any  divi- 
dend herein,  the  court  made  an  order,  pursuant  to  sec- 
tion 22  of  the  Bankruptcy  Act,  referring  the  matter 
to  the  Begister  in  charge,  and  requiring  the  creditor 
to  appear  before  the  Begister  and  be  examined  touch- 
ing his  alleged  debt.  Service  of  the  order  was  made, 
but  said  Houghton  did  not  appear  before  the  Begister. 
Thereupon,  counsel  for  the  assignee  moved  the  court 
for  an  order  rejecting  and  disallowing  the  debt,  and  also 
requiring  the  alleged  creditor  to  show  cause  why  he 
should  not  be  punished  for  contempt,  in  not  appearing 
and  submitting  to  examination,  as  required  by  the  order 
of  the  court. 

It  was  objected,  by  counsel  for  the  creditor,  that  he 
was  not  bound  to  attend  before  the  Begister,  first,  be- 
cause he  resided  in  Boston,  and  out  of  the  district,  and 
was,  therefore,  not  subject  to  the  jurisdiction  of  the 
court ;  and,  second,  because  he  could  not  be  compelled 
to  attend  until  his  fees  as  a  witness  wcyc  first  paid, 
which,  it  was  alleged,  had  not  been  done. 

For  the  assignee,  CoUerill  Brothers. 

For  the  creditor,  A.  L.  Sanger. 

Blatohfobd,  J.  I  hold,  first,  that  this  creditor, 
having  proved  his  debt  in  the  proceedings,  became  sub- 
ject to  the  jurisdiction  of  the  court,  without  regard  to 
his  place  of  residence,  and  was  bound  to  obey  all  the 
orders  of  the  court  touching  his  alleged  debt ;  second, 
that  the  court  can,  in  case  of  his  disobedience  of  its  or- 
ders, deprive  him  of  all  the  benefits  of  the  Bankruptcy 
Act,  given  to  creditors,  and  can  reject  and  expunge  his 
claims ;  third,  that  he  is  not  entitled  to  witness'  fees 
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for-  attendance,  in  analogy  to  the  fact  that  a  bankrupt, 
ordered  to  be  examined  under  section  26,  is  not  entitled 
to  fees,  as  a  witness — the  language  of  section  22,  in  re- 
gard to  the  examination  of  the  bankrupt  and  of  a  cred- 
itor, and  the  language  of  section  26,  in  regard  to  the  ex- 
amination of  the  bankrupt,  being  substantially  identical ; 
and,  fourth,  that,  in  case  it  shall  be  made  to  appear  that 
any  creditor,  whose  debt  is  contested,  can  not  personally 
attend  to  be  examined  in  the  district  where  the  proceed- 
ings are  ponding,  without  hardship  to  him,  owing  to 
the  distance  of  his  residence,  or  other  similar  reason, 
the  court  will  provide,  by  order,  for  the  taking  of  his 
examination  before  a  Eegister  of  the  district  in  which  he 
resides. 


MAY,  1868. 

THE  BAEK  EMILIE— THE  PILOT   BOAT  ABEA- 

HAM  LEGGETT. 

Collision  in    New  York   Harbor. — Vessel  at  Anchor. — Vessel 

IN  Tow. 

Where  a  pilot  boat  was  lyiog  at  anchor,  off  the  Quarantine,  with  her  sails  up  to 
dry,  and  a  bark  coming  in  from  sea  in  tow  of  a  tng  was  brought  close  to  her, 
when  the  tug  was  stopped,  but  the  bark  kept  on  with  the  tide,  and  a  collision 
occurred  between  her  and  the  pilot  boat : 

Held,  That  the  collision  was  occasioned  by  the  bark  being  brought  too  close  to 
the  pilot  boat. 

That  the  pilot  boat  did  not  raise  her  anchor,  and  the  effort  on  board  of  her,  by 
porting  her  helm  and  getting  up  her  jib,  to  let  the  bark  go  ahead  of  her,  was 
caused  by  the  approach  of  the  bark,  and  was  proper,  under  the  circumstances. 

Blatohfobd,  J.  These  are  cross  libels  for  a  collision 
which  took  place  about  three  o'clock  P.M.,  on  the  4th  of 
September,  1866,  near  the  Quarantine  Ground,  off  Staten 
Island,  in  the  harbor  of  New  York,  between  the  schooner 
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pilot  boat  Abraham  Leggett,  and  the  bark  Emilie,  a 
Bremen  vessel.  The  bark  was  coming  in  from  sea  in 
tow  of  a  tug,  towed  behind  the  tug,  by  a  hawser,  and  in 
charge  of  a  pilot,  who  was  on  board  of  the  bark,  and  who 
had  the  direction  of  the  movements  of  both  the  bark 
and  the  tug.  The  tide  was  flood,  and  the  wind  about 
northwest,  blowing  pretty  fresh.  The  course  of  the 
channel,  at  the  place  of  collision,  was  north  and  south. 
The  bark  had  no  sails  set.  The  stem  and  bowsprit 
of  the  pilot  boat  came  in  contact  with  the  port  side  of 
the  bark,  the  bowsprit  entering  the  bark,  and  both  ves- 
sels were  considerably  damaged.  The  case  set  up  on 
the  part  of  the  pilot  boat  is,  that  she  was  lying  at  anchor 
in  a  proper  place,  with  her  sails  up  to  diy,  and  in  plain 
sight  of  the  tug  and  the  bark  as  they  approached,  and 
that  the  bark  attempted  to  pass  too  close  to  the  pilot 
boat,  and  in  consequence  ran  into  her. 

The  case  set  up  on  the  part  of  the  bark  is,  that,  as 
she  and  her  tug  neared  the  Quarantine  Station,  the  tug 
was  stopped  and  the  bark  brought  nearly  to  a  stand-still, 
for  the  purpose  of  waiting  for  the  health  officer  to  come 
on  board ;  that,  while  she  was  thus  so  waiting,  the  pilot 
boat  was  lying  with  her  sails  up,  apparently  at  anchor, 
and  to  the  westward  of  the  bark,  and  between  her  and 
the  shore  of  Staten  Island ;  that  the  pilot  boat  heaved 
at  her  chain,  got  under  way,  held  her  jib  to  port,  and 
proceeded  under  full  sail  for  the  bark,  heading  for  her 
foremast ;  that  the  helm  of  the  bark  was  at  once  put 
hard  to  port,  but  that  movement,  owing  to  her  want  of 
steerage  way,  had  no  apparent  effect  on  her ;  that  the 
bark  hailed  to  the  pilot  boat  to  let  her  jib  run  and  put 
her  helm  hard-a-starboard,  which  would  have  avoided 
the  collision,  but  the  hail  was  not  complied  with,  and 
the  helm  of  the  pilot  boat  was  kept  to  port,  and  she 
came  head  on  into  the  bark. 

I  am  satisfied,  on  the  evidence,  that  this '  collision 
happened  l^olely  through  the  fault  of  the  bark.    It  is 
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shown  by  the  evidence  of  the  man  at  her  wheel,  that 
her  helm  was  put  to  port  before  the  collision,  and  that 
her  head  fell  off  thereby  a  point  and  a  half,  that  is,  from 
north  to  north  by  east  half  east.  Although  her  head- 
way may  have  been  stopped,  so  far  as  any  traction  of 
her  by  the  tug  was  concerned,  she  was  in  the  tide,  and 
drifting  with  the  tide  in  a  direction  toward  the  pilot 
boat,  and  the  effect  of  putting  the  helm  of  the  bark  to 
port  was  to  throw  her  head  to  the  starboard  and  her  hull 
more  athwart  the  tide.  I%e  pilot  boat  was  at  anchor, 
with  her  sails  up  to  dr>%  as  could  plainly  be  seen  from 
the  bark,  and  it  is  not  claimed  that  the  pilot  boat 
changed  her  position,  or  got  under  way,  until  the  bark 
had  come  up  quite  near  to  her.  I  am  not  at  all  satisfied 
that  the  pilot  boat  hoisted  her  anchor  at  all.  She  was 
waiting  for  the  pilots  who  belonged  on  board  of  her 
to  come  down  from  the  city,  and,  tintil  they  arrived, 
there  was  no  occasion  for  her  to  get  under  way,  and  it  is 
improbable  that  she  would  do  so.  They  had  not  arrived 
at  the  time  of  the  collision.  Whatever  the  pilot  boat 
did  in  the  way  of  hoisting  her  jib  and  getting  on  any 
headway,  was  a  consequence  of  the  i)eril  in  which  the 
bark  put  her  by  coming  too  close  to  her,  and  occurred 
when  a  collision  was  imminent.  With  the  wind  as  it  was, 
and  the  bark  coming  as  she  was  with  the  flood  tide,  the 
manoeuvre  of  the  pilot  boat  to  avoid  the  danger,  namely, 
porting  her  helm,  with  a  view  to  letting  her  head  fall  off 
from  the  wind,  so  that  she  could  go  under  the  stem  of  the 
bark,  was  a  proper  one,  and  would,  under  ordinary  cir- 
cumstances, have  been  effective.  It  was  thwarted  by  the 
fact  that  her  anchor  held  her  head  up  to  the  wind.  The 
fact  of  her  putting  up  her  jib,  or  getting  on  whatever 
headway  she  got,  or  porting  her  helm,  cannot  be  imputed 
to  her  as  a  fault  tending  to  cause  a  collision.  She  was 
put  into  the  peril  by  the  fault  of  the  bark  in  coming  so 
close  as,  by  stopping  the  tug,  to  drift  with  the  tide,  so 
as  to  make  a  collision  probable.  § 
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In  the  suit  against  the  bark,  there  must  be  a  refer- 
ence to  a  commissioner  to  ascertain  the  damages  caused 
to  the  pilot  boat  by  the  collision,  and  a  decree  against 
the  bark  for  the  amount,  with  costs.  The  libel  against 
the  pilot  boat  is  dismissed,  with  costs. 

BeebCy  Dean  c&  DonoJme^  for  the  pilot  boat. 

W.  Q.  Morton  and  J.  K.  HUl^  for  the  bark. 


MAY,  1868. 

IN  THE  MATTBE  OF  SAMUEL  E.  VAN  OAMPEN, 

ON  HABEAS  OOEPUS. 

Habeas  Corpus  and  Certiorari. — Banking  Act. — Embezzlement. — 

Making  False  Entries. — Evidence. 

Where  a  party  was  charged,  before  a  United  States  Commissioner,  with  embezzle- 
ment of  the  funds  of  a  national  bank,  and  with  having  made  false  entries  in  its 
books,  and,  ad  .examination  having  been  had,  was  held  for  trial,  and  the  pro- 
ceedings were  brought  before  the  court  for  review,  by  habeas  corpus  and 
eertiorari : 

Held,  That  the  court,  on  such  review,  will  examine  the  evidence  before  the  com- 
missioner, and  will  do  what  he  ought  to  have  done. 

That  evidence  showing  probable  cause  to  believe  that  the  accused  is  guilty,  is 
sufficient  to  warrant  his  being  committed  for  trial 

That  evidence  of  the  actual  existence  of  a  certain  national  bank,  and  of  acts  done 
by  the  accused  as  president  thereof,  is  suflScient  evidence,  on  such  an  examina- 
tion, of  the  legal  incorporation  of  the  bank,  and  of  the  connection  of  the  accused 
with  it 

That  the  making  of  false  entries  by  a  clerk  in  the  bank,  by  direction  of  the  ac- 
cused, constitutes  the  accused  a  principal  in  the  offence  of  making  false 
entries. 

That  an  intent  to  defraud  the  bank  is  to  be  inferred  from  the  fact  of  embezzle- 
ment 

That  where  the  president  of  a  national  bank,  charged,  as  trustee,  with  the  admin- 
istration of  the  funds  of  the  bank  in  his  hands,  converts  them  to  his  own  use, 
he  embezzles  and  abstracts  them,  within  the  fifty-fifth  section  of  the  Act  of 
June  8d,  1864  (13  CT.  5.  Slats,  at  Large,  116),  and  the  Acts  amendatory  thereof, 
unless  he  shows  authority  for  so  doing. 


420  U.  S.  DISTRICT  COURT  REPORTS. 

In  the  Mfttter  of  Samuel  R.  Van  C^mpen,  on  Habeas  Corpoa. 

BiiATGHFoaD,  J.  The  prisoner  was  arrested  in  this 
district,  on  a  warrant  issued  by  the  marshal  of  this  dis- 
trict, on  the  30th  of  April,  1868,  by  Conmiissioner  Betts, 
a  commissioner  of  the  Circuit  Court  for  this  district,  on 
a  complaint  made  on  oath  before  him,  charging  the 
prisoner  with  having,  at  Elmira,  in  the  Northern  District 
of  New  York,  at  various  times  specified  in  the  warrant, 
during  the  year  18G7,  and  while  president  of  the  First 
National  Bank  of  Elmira,  *^an  association  and  body 
corporate,  created  and  organized  under  and  by  virtue  of 
the  Act  of  Congress,  entitled  'An  Act  to  provide  a 
national  currency,  secured  by  a  pledge  of  United  States 
stocks,  and  to  provide  for  the  circulation  and  redemp- 
tion thereof,'  approved  February  25th,  1863,  and  the 
Acts  amendatory  thereof,"  embezzled,  abstracted,  and 
willfully  misapplied  moneys,  funds,  and  credits  of  the 
association,  to  the  amount  of  $36,000^  the  property  of 
the  association,  and  a  certain  draft  for  $7,000,  the  prop- 
erty of  the  association,  and,  with  intent  to  defraud  the 
association,  and  to  deceive  the  officers  and  agents  ap- 
pointed to  examine  its  aifairs,  and  especially  the  bank 
examiner  of  the  United  States,  made  divers  false  entries 
in  the  books  of  the  association,  and  in  its  reports  and 
statements,  which  false  entries  are  set  forth  particularly 
in  the  complaint.  The  prisoner  was  brought  before  the 
commissioner,  and  an  examination  of  witnesses  on  the 
part  of  the  United  States,  in  support  of  the  charge,  took 
place  on  the  8th  and  11th  of  May.  The  prisoner  ap- 
peared by  counsel,  who  cross-examined  the  witnesses  on 
the  part  of  the  United  States ;  but  no  witnesses  were 
examined,  or  testimony  put  in,  on  the  part  of  the  pris- 
oner. On  the  12th  of  May,  after  the  case  had  been 
summed  up  before  the  commissioner,  by  the  counsel  on 
both  sides,  he  committed  the  prisoner  to  the  custody  of 
the  marshal  for  this  district,  for  trial  in  the  Northern 
District  of  New  York.  At  this  stage  of  the  proceedings, 
a  petition  was  presented  to  this  court  by  the  prisoner, 
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praying  for  a  writ  of  habeas  corpus  to  the  marshal^  and  a 
writ  of  certiorari  to  the  commissioner,  in  order  that  a 
review  might  be  had,  by  this  court,  of  the  groand  on 
which  the  prisoner  was  committed.  The  writs  were 
issued  on  the  12th  of  May,  and  under  them  the  prisoner 
has  been  brought  before  this  court,  and  the  proceedings 
and  evidence  before  the  commissioner  have  been  re- 
turned to  this  court,  and  the  case  has  been  fully  argued 
on  an  application  by  the  prisoner  to  be  discharged  from 
custody. 

The  particular  offences  in  regard  to  which  testimony 
was  taken  before  the  commissioner,  are  made  such  by 
the  fifty-fifth  section  of  the  Act  of  June  3d,  1864  (13 
TJ.  8.  Stat,  at  Large^  116).  That  section  provides,  that 
"every  president,  director,  cashier,  teller,  clerk,  or 
agent  of  any  association,  who  shall  embezzle,  abstract, 
or  willfully  misapply  any  of  the  moneys,  funds,  or 
credits  of  the  association,  *  *  *  *  or  shall  make  any 
false  entry  in  any  book,  report,  or  statement  of  the  asso- 
ciation, with  intent,  in  either  case,  to  injure  or  defraud 
the  association,  or  any  other  company,  body  politic  or 
corporate,  or  any  individual  person,  or  to  deceive  any 
officer  of  the  association,  or  any  agent  appointed  to 
examine  the  affairs  of  any  such  association,  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  upon  conviction 
thereof,  shall  be  punished  by  imprisonment,  not  less 
than  five,  nor  more  than  ten  years." 

It  is  settled,  by  authoritative  decisions,  that  this 
court,  in  reviewing,  on  habeas  corpus  and  certiorari^  the 
action  of  a  committing  magistrate,  who  acts  under  the 
laws  of  the  United  States,  will  examine  the  evidence  on 
which  the  commitment  was  grounded,  and  will  do  that 
which  the  magistrate  ought  to  have  done.  (Ex  parte 
Bollman,  4  Cranch^  75,  114 ;  In  re  Martin,  5  Blotch.  C.  C. 
iJ.  303.) 

I  have  examined  the  testimony  put  in  before  the 
commissioner  in  this  case,  and  am  entirely  satisfied  that 
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there  is  safflcient  evidence  to  hold  the  prisoner  for  trial, 
as  having  been  guilty  of  embezzlement,  and  of  making 
false  entries,  within  the  provisions  of  the  statute  cited. 
In  JEx  pa/rte  Bollman  (4  Cranch^  75,  125),  Chief  Justice 
Marshall  says,  that  the  inquiry,  in  a  case  like  this,  being 
one  which,  without  deciding  ui)on  gi^ilt,  precedes  the 
institution  of  a  prosecution,  the  question  to  be  deter- 
mined is,  whether  the  accused  shall  be  discharged  or 
held  to  trial ;  and,  in  that  case,  as  well  as  in  the  case  of 
Burr's  Trial  (1  -Burr's  Trials  11),  he  cites,  with  approba- 
tion, the  remark  of  Blackstone,  that  if,  upon  such  an 
inquiry,  it  manifestly  appears  that  no  such  crime  has 
been  committed,  or  that  the  suspicion  entertained  of 
the  prisoner  was  wholly  groundless,  in  such  cases  only  is 
it  lawful  totally  to  discharge  him;  otherwise,  he  must 
either  be  committed  to  prison,  or  give  bail.  Chief 
Justice  Marshall  adds  (1  Burros  Trials  11),  that  the 
foundation  of  the  proceeding  must  be  a  probable  cause 
to  believe  there  is  guilt,  and  that  this  probable  cause 
can  only  be  done  away  in  the  manner  stated  by  Black- 
stone.  This  probable  cause  (£x  parte  Bollman,  4  Cranck, 
75,  130),  must  be  proved  by  testimony  in  itself  legal, 
and  which,  though,  from  the  nature  of  the  case,  it  must 
be  ex  parley  ought,  in  most  other  respects,  to  be  such  as 
a  court  and  jury  might  hear.  In  this  case,  there  is  prob- 
able cause  shown,  on  legal  testimony,  to  believe  the 
prisoner  guilty  of  embezzlement,  and  of  making  false 
entries,  within  the  statute,  and  this  probable  cause  has 
not  been  done  away  with  in  any  manner. 

It  is  objected  that  no  evidence  was  given,  before  the 
commissioner,  of  the  existence  of  the  bank,  or  of  the 
prisoner's  official  connection  therewith.  The  record 
does  not  show  that  any  such  objection  was  taken  before 
the  commissioner.  If  it  had  been,  the  presumption, 
from  the  evidence,  is,  that  the  defect  could  have  been 
supplied  by  proper  official  papers.  The  evidence  against 
the  prisoner  is  of  such  a  character,  that,  even  if  this 
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objection  could  prevail,  I  should  not  be  at  liberty  to  dis- 
charge the  prisoner,  but  would  be  obliged  to  hold  him, 
to  give  an  opportunity  to  the  prosecution  to  supply  the 
proof  wanting.  But  I  think  there  is  sufficient  prima 
fade  proof  on  both  points.  Two  witnesses  testified, 
without  objection  from  the  prisoner,  to  the  existence  de 
facto  of  an  institution  called  the  First  National  Bank  of 
Elmira,  and  to  the  fact  that  the  prisoner  acted  as  pres- 
ident of  it  until  October,  1867,  when  he  resigned.  There 
is  also  a  great  deal  of  testimony  as  to  acts  done  by  the 
prisoner  as  p^sident,  and  directions  given  by  him  in 
that  capacity.  This  is  enough  on  an  inquiry  of  this 
nature.  It  is  sufficient,  not  only  on  the  charge  of  em- 
bezzlement, but  also  on  the  charge  of  making  false 
entries,  with  intent  to  defraud  the  bank.  (The  People 
V.  Oaryl,  12  Wmd.,  547 ;  The  People  v.  Davis,  21  Wend., 
309,  313 ;  The  People  v.  Peabody,  26  Wend.,  472 ;  John- 
son V.  The  People,  4  Denio,  364, 368 ;  The  People  v.  Den- 
nis, 1  Parker* 8  Cr.  Sep.,  469  ;  The  People  v.  Ohadwick,  2 
Id.,  163.) 

In  regard  to  the  charge  of  making  false  entries,  it  is 
objected,  that  the  prisoner  did  not  personally  make  the 
false  entries,  but  that  they  were  made  by  a  clerk  in  the 
bank,  by  the  direction  of  the  prisoner.  This  is  sufficient 
to  make  the  prisoner  a  principal  in  the  offence,  and  to 
constitute  a  making  of  the  entries  by  him.  (United 
States  V.  Wilson,  Baldwin's  C.  C.  iJ.,  78,  103.) 

An  intent  to  defraud  the  bank  is  to  be  inferred  from 
the  fact  of  the  embezzlement,  and  an  intent  to  deceive  its 
officers  from  the  circumstances  in  evidence  attending 
the  false  entries. 

The  indebtedness  of  the  prisoner  to  the  bank  is 
claimed  to  be  merely  an  overdraft,  and  not  criminal. 
This  is  not  so.  Where  a  president  of  a  bank,  charged, 
as  a  trustee,  with  the  administration  of  the  funds  of  the 
bank  in  his  hands,  converts  them  to  his  own  use,  he 
•  embezzles  and  abstracts  them,  within  the  statute  re- 
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ferred  to,  unless  he  shows  authority  for  so  doing. 
There  is  sufficient  evidence  that  the  prisoner,  while 
acting  as  president  of  the  bank,  converted  to  his  own 
use  over  $30,000  of  the  moneys  of  the  bank,  and  he 
shows  no  warrant  for  so  doing. 

The  writ  of  habeas  corpus  is  discharged,  and  a  war- 
rant will  issue  to  the  marshal,  under  section  thirty-three 
of  the  Act  of  September  24th,  1789  (1  U.  S.  Stat,  at 
Large^  91),  for  the  removal  of  the  prisoner  to  the  North- 
em  District  of  New  York. 

C.  A.  Seward  and  /.  L.  Ward^  for  the  prisoner. 

B*  K.  Phelps  {AssistaM  District  Attomey)^  for  the 
United  States. 


MAT,  1868. 

IN  THE  MATTEB  OP  LOUIS  METEES,  A  BANK- 

EUPT. 

Stating  Proosedinos  against  a  Bankrupt. — Frauduubnt  Con- 

VBTANCB. — Resulting  Trust. 

Where  after  a  bankrupt  had  filed  his  petition  and  been  adjudged  a  bankropty. 
creditors  who  held  judgments  against  him,  and  had  proved  their  debts  in  the 
bankruptcy  proceedings,  commenced  a  suit  in  a  State  Court  against  him  and 
others,  charging  that  certain  real  estate  which  stood  in  the  name  of  the  bank- 
rupt's wife,  had  been  bought  by  him  and  paid  for  with  his  money  in  fraud  of 
his  creditors,  and  tb|it  a  trust  had  resulted  in  their  fiEiyor  from  such  purhases, 
and  praying  Uiat  their  judgments  might  be  satisfied  ont  of  such  property : 

Seld,  That,  by  proying  their  debts  in  the  bankruptcy  proceeding^  the  creditors 
waived  all  right  of  action  against  the  bankrupts,  on  either  the  judgments  or 
the  original  indebtedness ;  and  that  proceedings  in  such  suit  must  be  stayed, 
under  the  21st  section  of  the  Bankruptcy  Act. 

That,  if  the  allegations  of  the  creditors  were  true,  the  money  used  by  the  bank- 
rupt in  the  purchase  of  the  real  estate  was  "  property  conveyed  by  the  bankrupt 
in  fraud  of  his  creditors,"  under  the  14th  section  of  the  Act^  and  passed  to  the- 
assignee  in  bankruptcy  under  that  section. 
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On  the  8th  of  June,  1865,  Martin  Maas  recovered  a 
judgment,  in  the  Supreme  Oourt  of  Kew  York,  against 
the  bankrupt,  Louis  Meyers,  and  one  Sondheim,  as  joint 
debtors,  for  11,130.70.  It  was  duly  docketed  and  execu- 
tion was  issued  on  it  and  returned  unsatisfied.  It  was 
now  wholly  due,  with  interest  from  January  8th,  1866*  It 
was  founded  on  two  promissory  notes  of  the  debtors, 
one  made  July  18th,  1860,  at  eight  months,  for  $679.01, 
and  one  made  August  25th,  1860,  at  eight  months,  for 
$322.48,  and  an  account  for  $9.62,  for  goods  sold*  The 
consideration  for  the  notes  and  account  was  goods  sold 
to  the  debtors  by  Maas,  in  July,  August,  and  September, 
1860. 

On  the  9th  of  April,  1866,  Bache,  Ulman  &  Bach 
recovered  a  judgment  in  the  Supreme  Court  of  Kew 
York,  against  the  bankrupt  and  Sondheim,  as  joint 
debtors,  for  $1,167.08.  It  was  duly  docketed  and  execu- 
tion was  issued  on  it  and  returned  unsatisfied,  and  it  was 
now  wholly  due,  with  interest  from  its  recovery.  It  was 
founded  on  a  promissory  note  of  the  debtors,  made 
August  10th,  1860,  at  eight  months,  for  $781.56.  The 
consideration  for  the  note  was  goods  sold  to  the  debtors 
by  Bache,  Ulman  &  Bach,  in  July,  August  and  Sep- 
tember, 1860. 

On  the  27th  of  March,  1868,  Maas  and  Bache,  Ulman 
&  Bach  commenced  an  action,  in  the  Supreme  Oourt 
of  New  York,  against  the  bankrupt  and  his  wife,  the 
complaint  in  which,  after  setting  forth  the  foregoing 
facts,  averred  that,  while  the  bankrupt  was  so  indebted 
to  them,  and  while  he  was  insolvent,  and  on  or  about 
the  14th  of  April,  1864,  he  purchased,  with  his  own  money 
and  his  own  means,  certain  land  in  the  city  of  New 
York,  with  the  dwelling  house  thereon,  particularly  de- 
scribed in  the  complaint ;  that,  on  such  purchase,  the 
said  house  and  lot  of  land  were  conveyed,  by  the  direc- 
tion of  the  bankrupt  and  at  his  request,  to  his  wife,  by 
the  vendors,  by  a  deed  of  conveyance  recorded  July  5th, 


426  U.  8.  DISTRICT  COURT  REPORTS. 

In  the  Matter  of  Loula  Me  jera,  a  Baoknipt 

1864 ;  that  the  bankrupt  paid  the  whole  or  the  greater 
part  of  the  consideration  or  purchase  money  of  the  con- 
veyance, and  more  than  suf9cient  thereof  to  pay  the 
amount  of  the  said  two  judgments  and  interest ;  that 
the  consideration  or  purchase  money  was  97,400 ;  that 
the  house  and  lot  were  now  worth  over  $20,000 ;  that  the 
conveyance  was  voluntary  and  without  consideration,  as 
between  the  bankrupt  and  his  wife,  and  was  founded  upon 
no  other  consideration,  as  between  grantor  and  grantee, 
than  the  purchase  money,  so  paid  by  the  bankrupt,  and 
was  fraudulent,  as  against  the  plaintiffis  in  the  suit,  as  his 
creditors ;  that,  on  such  conveyance,  the  legal  title,  in 
fee  simple,  to  the  house  and  lot,  vested  in  the  wife  of  the 
bankrupt  and  was  still  in  her,  and  a  trust  resulted  in  favor 
of  said  plaintiffs,  as  creditors  of  her  husband,  to  an  ex- 
tent sufficient  to  satisfy  their  demands,  being  the  amount 
of  the  said  two  judgments  and  interest ;  and  that  Sond- 
heim  was  insolvent  and  had  been  so  since  prior  to  the 
purchase  of  the  house  and  lot.  The  prayer  of  the  com- 
plaint was  for  judgment  that  the  trust  might  be  estab- 
lished and  declared,  that  the  plaintiffs  might  be  entitled 
in  equity  to  enforce  the  trust,  that  the  wife  of  the  bank- 
rupt might  be  declared  to  be  the  trustee  thereof,  and 
that,  unless  she  should  pay  to  the  plaintiffs  the  amount 
upon  their  judgments,  with  interest,  the  house  and  lot 
might  be  sold  by  a  receiver  to  be  appointed  by  the  court, 
and  that  out  of  the  proceeds  the  judgments  and  interest 
might  be  paid. 

On  the  13th  of  February,  1868,  and  before  the  said 
suit  was  commenced,  the  bankrupt  filed  his  voluntary 
petition  in  bankruptcy.  The  creditors  above  named 
proved  their  said  debts  in  the  bankruptcy  proceedings. 
On  the  10th  of  April,  1868,  this  court  made  an  order 
staying  all  proceedings  in  the  said  action  until  the  ques- 
tion of  the  discharge  of  the  petitioner  in  bankrupt<;y 
should  be  determined  by  this  court.  The  creditors  now 
applied  to  the  court  for  an  order  vacating  and  setting 
aside  such  order  of  stay. 
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For  the  creditors,  A.  B.  Dyett. 

For  the  bankrupt,  Benedict  db  Boardman. 

Blatghfobd,  J.  The  order  of  stay  was  made  under 
that  part  of  section  twenty-one  of  the  Bankruptcy  Act 
which  provides  that  "no  creditor  proving  his  debt  or 
claim  shall  be  allowed  to  maintain  any  suit  at  law  or  in 
equity  therefor  against  the  bankrupt,  but  shall  be  deemed 
to  have  waived  all  right  of  action  and  suit  against  the 
bankrupt,  and  all  proceedings  already  commenced,  or  un- 
satisfied judgments  already  obtained  thereon,  shall  be 
deemed  to  be  discharged  and  surrendered  thereby ;  ^  ^ 
*  *  and  any  such  suit  or  proceedings  shall,  upon  the 
application  of  the  bankrupt,  be  stayed,  to  await  the  de- 
termination of  the  court  in  bankruptcy  on  the  question  of 
the  discharge."  The  action  in  question,  so  far  as  concerns 
the  bankrupt  as  a  defendant  in  it,  is  a  suit  for  the  debts 
set  forth  in  the  complaint,  a  suit  to  collect  such  debts, 
and  the  creditors,  by  proving  such  debts  in  the  bank- 
ruptcy, waived  all  right  of  action  thereon  against  the 
bankrupt,  and  the  judgments,  so  far  as  they  were  judg- 
ments against  the  bankrupt,  were  thereby  discharged 
and  surrendered.  This  view  applies,  whether  the  action 
be  regarded  as  founded  on  the  original  indebtedness  or 
on  the  judgments.  The  order  of  stay  was,  therefore, 
proper,  as  respects  the  bankrupt.  It  is  urged,  however, 
that  the  suit  ought  to  be  allowed  to  proceed  against  the 
wife,  as  a  suit  to  have  the  debts  paid  out  of  real  estate 
of  which  the  legal  title  is  in  the  wife,  and  to  enforce  a 
trust  created  by  the  statute  law  of  New  York,  in  favor  of 
the  creditors,  it  being  provided  thereby  (1  B.  S.  728,  §§ 
61,  52),  that  "  where  a  grant  for  a  valuable  consideration 
shall  be  made  to  one  person,  and  the  consideration  there- 
for shall  be  paid  by  another,  no  use  or  trust  shall  result 
in  favor  of  the  person  by  whom  such  payment  shall  be 
made,  but  the  title  shall  vest  in  the  person  named  as  the 
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alienee  in  sach  conveyance/'  subject  only  to  the  pro- 
vision, that  ''every  such  conveyance  shall  be  presumed 
firaodolent  as  against  the  creditors  at  the  time  of  the 
person  paying  the  consideration,  and,  where  a  firaudolent 
intent  is  not  disproved,  a  trust  shall  result  in  favor  of 
such  creditors,  to  the  extent  that  may  be  necessary  to 
satisfy  their  just  demands."  It  is  claimed,  that  the  real 
estate  in  question  was,  therefore,  never  the  property  of 
the  bankrupt,  and  could  not  pass  to  his  assignee  in  bank- 
Tnptey ;  and  that  it  does  not  pass  to  such  assignee  under 
section  fourteen  of  the  Act,  as  being  ''property  conveyed 
by  the  bankrupt  in  fraud  of  his  creditors,"  because  it 
never  was  conveyed  by  the  bankrupt.  This  view  over- 
looks the  true  character  of  the  suit  brought  by  the  cred- 
itors in  the  State  Oourt.  Their  complaint  shows  that 
the  bankrupt  took  his  own  money  and  made  the  purchase 
of  the  house  and  lot ;  that,  on  such  purchase,  it  was  con- 
veyed by  the  vendors  to  the  bankrupt's  wife ;  that  the 
purchase  money  so  paid  by  the  bankrupt  was  more  than 
enough  to  pay  the  judgments ;  that  the  transaction  was 
fraudulent  as  against  the  creditors ;  and  that  a  trust  re- 
sulted in  favor  of  the  creditors,  to  an  extent  sufficient,  to 
satisfy  their  demands.  This  trust  they  seek  to  have  en- 
forced against  the  house  and  lot,  as  representing  the 
money  so  fraudulently  applied  by  the  bankrupt.  The 
fraud,  and  the  only  fraud,  committed  by  the  bankrupt  was 
in  taking  his  own  money  and  using  it  in  this  way.  There- 
fore, on  the  case  set  up  by  the  creditors  in  their  com- 
plaint, the  money  so  used  and  applied  by  the  bankrupt, 
as  now  represented  by  the  house  and  lot,  is  "  property 
conveyed  by  the  bankrupt  in  fraud  of  his  creditors."  As 
such,  it  passed,  by  virtue  of  section  fourteen  of  the  Act, 
to  his  assignee  in  bankruptcy,  and  he  can  sue  for  and 
recover  such  property.  Any  equitable  right  which  the 
creditors  had  to  enforce  any  trust  created  by  the  law  of 
New  York  in  their  favor,  in  respect  to  such  money  or  its 
representative,  and  any  equitable  right  conferred  on  them 
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by  the  bringing  of  their  suit,  is  subordinate  to  the  right 
and  title  of  the  assignee  in  bankruptcy.  His  title  relates 
back  to  the  13th  of  February,  1868.  The  suit  of  the 
creditors  was  brought  afterwards.  The  equitable  right 
to  enforce  the  statutory  trust  is  not  such  a  lien  or  pledge 
as  is  saved  or  protected,  as  against  the  assignee,  by  the 
provisions  of  the  fourteenth  or  twentieth  or  any  other 
section  of  the  Act. 

The  motion  to  vacate  the  order  of  stay  is  denied. 


MAY,  1868. 

THE  SHIP  THOENTON. 

Collision  ik  a  Dock. — ^Vessel  Hauling  Out. — Lines. 

Where  a  schooner,  coming  into  a  slip,  wae  made  fast  hy  lines  to  a  ship,  by  the 
permission  of  those  in  charge  of  the  ship,  and  thereafter  the  ship  desired  to 
leave  the  slip,  and  those  in  charge  of  the  schooner  were  requested  to  cast  off 
the  lines,  and,  all  parties  supposing  that  they  were  cast  off,  the  ship  was  hauled 
out  by  a  tug,  and,  in  being  hauled  out,  came  in  contact  with  and  injured  the 
schooner,  which  collision  the  schooner  claimed  to  have  been  caused  by  the 
ship's  being  allowed  to  fall  upon  the  schooner  with  the  tide,  and  the  ship  claimed 
to  have  been  caused  by  a  line  which  should  have  been  cast  off  but  was  not» 
and  which  pulled  the  schooner  towards  the  ship : 

Eeid,  That,  in  either  case,  the  sliip  was  liable  for  the  collision.  It  was  the  duty 
of  the  moving  vessel  to  be  certain  that  all  the  lines  were  unfastened  before  she 
began  to  move. 

Blatchpobd,  J.  This  is  a  libel  for  a  collision  which 
occurred  in  the  harbor  of  New  York,  between  the 
schooner  James  Bolton  and  the  ship  Thornton,  on  the 
26th  of  January,  1867,  about  10  o'clock,  A.  M.,  in  the 
slip  between  piers  26  and  27  East  river.  The  schooner 
came  into  the  slip  on  the  evening  before,  and,  by  the  per- 
mission of  those  in  charge  of  the  ship,  the  ship  being 
then  moored  to  the  lower  side  of  pier  27,  with  her  bow 
headed  to  the  shore,  was  fastened  by  two  lines  to  the 
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port  side  of  the  ship.  The  next  morning,  the  ship  being 
about  to  start  to  go  to  sea,  those  in  charge  of  her  re- 
quested the  persons  on  board  of  the  schooner  to  cast  off 
the  lines  which  fastened  the  schooner  to  the  ship,  and 
which  lines  belonged  to  the  schooner.  The  evidence  is, 
that  the  persons  in  charge  of  the  ship,  as  well  as  those  in 
charge  of  the  schooner,  supposed  that  all  lines  fastening 
the  schooner  to  the  ship  were  removed  before  the  ship 
started.  She  started,  pulled  out  backwards  by  a  steam 
tug.  The  tide  was  flood,  with  running  ice.  The  schooner 
lay  angling  towards  the  ship,  the  bow  of  the  schooner 
towards  the  bow  of  the  ship,  and  the  bow  of  the  schooner 
nearer  to  the  bow  of  the  ship  than  the  stem  of  the 
schooner  was  to  the  ship,  there  being  a  space  of  several 
feet  between  the  bow  of  the  schooner  and  the  ship.  The 
port  side  of  the  schooner  was  fastened  to  vessels  on  that 
side  of  her.  The  ship,  as  she  went  out,  came  into  colli- 
sion with  the  schooner  and  damaged  her  seriously.  The 
claim  on  the  part  of  the  schooner  is,  that  the  flood  tide 
carried  the  stern  of  the  ship  up  and  forced  her  bow  down 
and  away  from  pier  27  and  against  the  schooner,  and 
caused  the  collision,  and  that  there  was  room  enough  for 
her  to  have  gone  out  straight  without  touching  the 
schooner,  if  she  had  been  properly  managed,  and  that 
there  was  negligence  and  carelessness  in  the  manner 
in  which  she  was  attached  by  a  hawser  to  the  tug,  and 
that  thereby  her  bow  was  permitted  to  swing  down 
against  the  schooner.  On  the  part  of  the  ship  it  is 
claimed  that  the  ship  went  out  parallel  with  pier  27,  and 
that  her  bow  did  not  fall  ofi"  against  the  schooner,  but 
that,  after  she  began  to  move,  the  bow  of  the  schooner 
was  pulled  towards  the  ship,  and  it  was  then  discovered 
that  a  line  was  left  fastened  from  the  starboard  side  of 
the  schooner  to  the  port  quarter  of  the  ship,  which  pulled 
the  schooner  around,  so  as  to  cause  the  collision  and  do 
the  damage,  and  that  the  collision  was  the  fault  of  those 
in  charge  of  the  schooner,  in  carelessly  permitting  the 
line  to  remain  fastened. 
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There  is  mach  conflicting  testimony  in  regard  to 
whether  a  line  was  left  fastened  or  not  from  the  schooner 
to  the  ship  when  the  ship  started,  and  as  to  whether  the 
ship  moved  against  the  schooner  or  pulled  the  schooner  by 
the  line  against  t^he  ship.  But,  in  the  view  I  take  of  the 
case,  it  is  not  important  to  reconcile  or  solve  this  conflict, 
for,  in  any  aspect  of  the  case,  I  think  the  collision  was 
wholly  the  fault  of  the  ship.  The  schooner  was  moored 
and  motionless.  The  ship  was  moving.  It  was  the  duty 
of  the  ship  not  to  collide  with  the  schooner.  If  there 
was  no  line  fastened  from  the  schooner  to  the  ship,  then 
the  ship  must  have  fallen  off  from  pier  27  and  moved 
against  the  schooner,  and  it  was  negligence  in  her  to  do 
so,  and  she  must  bear  the  consequences.  If  there  was  a 
line  fastened,  as  that  line  had  been  so  fastened  by  the 
consent  and  permission  and  with  the  knowledge  of  those 
in  charge  of  the  ship,  it  was  their  duty  to  assure  them- 
selves, beyond  mistake,  that  the  line  was  unfastened  be- 
fore they  moved  the  ship,  and  it  was  negligence  in  them 
to  move  the  ship  with  such  line  fastened.  As  between 
the  two  vessels,  under  the  circumstances,  the  duty  of 
seeing  that  the  line  was  unfastened  rested  wholly  on  the 
ship.  If  the  schooner  had  attempted  to  move  out  of  the 
slip,  the  ship  remaining  at  rest,  it  would  then  have  been 
the  duty  of  those  on  board  of  the  schooner  to  have  seen 
that  the  line  was  unfastened,  and  the  schooner  would 
have  been  solely  responsible  for  all  consequences  to  her- 
self and  to  the  shii>  of  her  negligently  moving  with  the 
line  unfastened. 

There  must  be  a  decree  against  the  ship  for  the  dam- 
ages caused  by  the  collision,  with  a  reference  to  a  com- 
missioner to  ascertain  and  report  the  damages. 

W.  Q.  Morton  and  /.  K.  HiU^  for  the  libellants. 

Bedfe,  Dea/n  ds  Dondhne,  for  the  claimants. 


432  U.  S.  DISTRICT  COURT  REPORTS. 


In  the  Matter  of  John  P.  Smith  and  James  Smith,  Inyolantary  Bankropta. 


MAY,  1868. 

IN  THE  MATTEB  OP  JOHN  P.  SMITH  AND 
JAMES  SMITH,  INYOLUNTAEY  BANKEUPTS. 

LiKK  OF  Judgment. — Exbgution  and  Levy. 

Where,  before  a  petition  in  inyolnntary  bankruptcy  was  filed,  two  judgments  had 
been  entered,  in  a  State  court,  against  the  bankrupts,  on  each  of  which  execu- 
tions had  been  issued  to  a  sheriff,  and  he  had  made  an  actual  levy,  under  the 
first  one  which  came  to  his  hands,  on  personal  property  of  the  bankrupta»  they 
also  having  real  estate  on  which  the  Judgments  were  liens,  the  yalidlty  sod 
bona  fidM  of  the  judgments  not  bemg  attacked: 

Heldt  That  the  receipt,  by  the  sheriff,  of  the  second  execution,  after  the  leyy  made 
under  the  first  one,  operated  as  a  constructiye  leyy  under  the  second  one,  and 
an  actual  leyy  under  it  was  unnecessary. 

That  the  judgments  were  liens  on  the  real  estate  of  the  bankrupts,  as  agunst  the 
assignee  in  bankruptcy,  and  came  within  the  saying  clauses  of  sections  fourtean 
and  twenty  of  the  Bankruptcy  Act 

That  the  sheriff,  therefore,  should  be  allowed  to  sell  the  personal  property,  to  sat- 
isfy the  two  executions,  and,  if  there  was  not  enough  to  satisfy  them,  the  defi- 
ciency would  continue  a  lien  on  the  real  estate,  and  the  court  would  then  deter- 
mine, on  the  application  of  the  assignee,  how  it  should  be  discharged. 

Blatchfobd,  J.  The  facts  in  this  case  are  as  fol- 
lows :  On  the  25th  of  October,  1867,  John  F.  Barkley  and 
Jacob  0.  Turfler  recovered  a  judgment  in  the  Supreme 
Court  of  New  York,  against  John  P.  Smith  and  James 
Smith,  the  bankrupts,  for  $334.10.  A  transcript  of  said 
judgment  was  filed  and  docketed  in  the  o£Sce  of  the 
clerk  of  the  county  of  Eockland,  where  the  debtors  re- 
sided, and  where  real  estate  owned  by  them  was  situated, 
on  the  29th  of  October,  1867.  By  the  filing  and  docket- 
ing of  such  transcript,  the  judgment,  according  to  the 
law  of  New  York,  became  a  specific  lien  on  such  real 
estate.  On  the  30th  of  October,  an  execution,  issued  on 
the  judgment  to  the  sheriff  of  Bockland  county,  was  re- 
ceived by  him.  Under  that  execution,  he,  on  the  1st  of 
November,  1867,  made  a  levy  on  certain  personal  prop- 
erty of  the  bankrupts. 


SOUTHERN  DISTRICT  OF  NEW  YORK.  433 


In  the  Matter  of  John  P.  Smith  and  James  Smith,  InyolnDtary  Bankn]pt& 


On  the  2d  of  November,  1867,  John  W.  Morgan  and 
William  H.  Morgan  recovered  a  judgment  in  the  Su- 
preme Court  of  New  York,  against  the  bankrupts,  for 
$213.91.  A  transcript  of  said  judgment  was  filed  and 
docketed  in  the  oflfice  of  the  clerk  of  the  county  of  Bock- 
land,  on  the  4th  of  November,  1867.  On  the  5th  of  No- 
vember, at  10  o'clock  A.M.,  an  execution,  issued  on  this 
judgment  to  the  sheriff  of  Bockland  county,  was  received 
by  him.  Nothing  was  done  by  the  sheriff  under  that 
execution,  except  to  hold  it. 

On  the  5th  of  November,  1867,  at  3  o'clock  P.M.,  the 
petition  in  this  matter,  it  being  a  case  of  involuntary 
bankruptcy,  was  filed. 

The  assignee  in  bankruptcy  does  not  contest  the  valid- 
ity of  either  of  the  judgments,  or  impeach  the  iond  fides 
of  the  executions,  or  of  the  liens,  whatever  they  were, 
acquired  by  the  recovery  of  the  judgments  and  the  issu- 
ing of  the  executions  and  the  levy,  nor  does  he  object  to 
the  application  to  the  executions,  in  their  order,  of  the 
proceeds  of  the  personal  property  actually  levied  on  by 
the  sheriff  under  the  first  execution.  The  receipt  of  the 
second  execution,  after  the  levy  under  the  first  one,  and 
while  such  levy  remained  in  force,  operated  as  a  con- 
structive levy  under  the  second,  and  an  actual  l^y  under 
it  was  unnecessary.  (Cresson  r.  Stone,  17  Johns.  ^  116 ; 
Van  Winkle  v.  Udall,  1  HiU,  559.) 

The  judgments  became,  both  of  them,  liens  on  the 
real  estate  of  the  bankrupts,  as  against  the  assignee  in 
bankruptcy,  such  liens  having  been  perfected  before  the 
commencement  of  the  proceedings  in  bankruptcy.  The 
liens  on  the  real  estate,  by  the  docketing  of  the  judg- 
ments in  Bockland  county,  and  the  levy  under  the  first 
execution,  it  operating  also  as  a  levy  for  the  second  ex- 
ecution, are  such  liens  as  are  within  the  saving  clauses 
of  sections  fourteen  and  twenty  of  the  Bankruptcy  Act. 

An  order  wiU,  therefore,  be  made,  that  the  sheriff  be 
at  liberty  to  sell  the  personal  property  on  which  he 
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levied,  or  so  much  thereof  as  may  be  necessary  to  satisfy 
the  two  execations,  and  apply  the  proceeds  thereto  in  the 
order  of  the  receipt  of  the  executions  by  him.  If  there 
shall  be  any  deficiency  to  satisfy  either  execution,  it  wiQ 
continue  to  be  a  lien  on  the  real  estate,  and  it  will  then 
be  for  the  court  to  determine,  on  the  application  of  the 
assignee  or  the  creditor,  on  notice,  whether  the  lien  shall 
be  discharged  by  the  assignee  under  General  Order  No. 
17,  or  whether  some  other  of  the  courses  provided  for  by 
sections  fourteen  and  twenty  shall  be  adopted.  The 
assignee  objects  to  paying  the  deficiency  out  of  the  per- 
sonal property  of  the  bankrupt  in  his  hands.  No  reason 
for  this  objection  is  assigned.  Under  section  fourteen, 
the  assignee  is  authorized,  under  the  direction  of  the 
court  (and  General  Order  No.  17  was  made  to  carry  out 
this  provision),  to  discharge  a  lien  on  real  estate,  or  to 
sell  the  real  estate,  subject  to  the  lien. 

John  Henry  HuU^  attorney  for  J.  W.  &  W.  H.  Morgan. 

W.  S.  jB(t3»caQ, attorney  for  Barkley  &  Turfler. 
A.  FqfUm,  attorney  for  assignee. 


MAT,  1868. 

THE  CANAL  BOAT  EXOELSIOE. 

Freight. — ^Aoreehent  to  Sell  Vessel. 

Where  the  master  and  owner  of  a  canal  boat,  which  was  in  Hudson,  with  a  cargo 
on  board,  bonnd  to  Philadelphia,  agreed  to  sell  her  for  |1,000,  and  to  take  od 
board  at  Philadelphia  an  engine  belon^^ng  to  the  purchasers,  and  d^yer  it  to 
them  with  the  boat  at  New  York,  on  or  before  a  certain  day,  they  to  pay  aH 
tolls,  and  the  vessel  went  to  Philadelphia  and  took  on  board  the  engine  and 
brought  it  to  New  York,  and  the  owner  of  the  boat  was  not  then  able  to  gir® 
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the  pnrchaaen  a  good  title  to  the  boat,  and  the  latter  tendered  the  tolls  and  de- 
manded the  engine,  which  the  master  did  not  deliver,  and  they  libelled  the  boat 
to  recover  its  value : 

Seldf  That  the  purchasers  were  not  bound  to  pay  or  tender  the  fl.OOO  till  they 
received  the  boat  and  a  good  title  to  her,  and  the  engine. 

That  any  freight  on  the  engine  was  part  of  the  $1,000. 

That  the  purchasers,  having  tendered  the  toUage,  were  entitled  to  the  engine  free 
of  all  lien  for  freight. 

Blatghpokd,  J.  This  is  a  libel  to  recover  the  vaJne 
of  a  steam  engine,  owned  by  the  libellant,  John  S.  Bay. 
The  libel  alleges  that,  in  April,  1868,  the  canal  boat  took 
the  engine  on  board  at  Philadelphia,  to  be  transported  to 
New  York,  subject  only  to  tollage ;  and  that  the  boat, 
with  the  engine  on  board,  has  arrived  at  New  York,  and 
the  libellant  has  tendered  the  tollage,  but  the  master  of 
the  boat  refuses  to  deliver  the  engine,  which  is  of  the 
value  of  $600. 

The  defence  set  up  in  the  answer  is,  that,  on  the  7th 
of  April,  1868,  an  agreement  in  writing  was  made  be- 
tween the  master  of  the  boat,  who  was  her  owner,  for  the 
sale  of  her  to  the  libellant  and  one  Bockefeller,  the 
terms  of  which  were,  that  the  master  was  to  sell  the  boat 
for  $1,000,  she  then  being  at  Hudson,  (N.  Y.)  loaded  with 
marble ;  that  she  should  go  with  that  cargo  to.  Philadel- 
phia, and  be  delivered  at  New  York  on  or  before  April 
21st ;  that,  upon  such  delivery,  the  $1,000  should  be  paid ; 
that,  for  the  same  consideration,  the  master  should  take 
on  board  of  her,  at  Philadelphia,  a  steam  engine  belong- 
ing to  the  libellant  and  Bockefeller,  and  deliver  it  with 
the  boat  at  New  York,  on  or  before  April  21  st,  they  to 
pay  all  expense  of  tollage.  The  answer  avers,  that  the 
engine  was  transported  under  that  agreement  and  no 
other ;  that  the  claimant  was  prevented  from  delivering 
the  boat  at  New  York  on  the  21st,  by  the  failure  of  the 
other  parties  to  have  the  engine  in  readiness  for  ship- 
ment ;  that  the  claimant  arrived  with  the  boat  at  New 
York  on  the  25th,  and  olfered  to  deliver  the  engine  and 
the  boat  according  to  the  contract  on  that  day ;  that  the 
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other  parties  did  not  aecept  them,  but  refused  to  receive 
them,  and  it  was  agreed  between  the  parties  that  every 
thing  should  remain  as  it  was,  and  the  engine  should  re- 
main  on  board  of  the  boat  until  the  return  of  the  claim- 
ant from  Philadelphia  on  the  28th,  but  that  the  libellant, 
in  violation  of  such  agreement,  cQmmenced  this  suit  be- 
fore the  return  of  the  claimant ;  that  the  claimant  is 
ready  and  willing  to  perform  the  agreement  on  his  part ; 
and  that  the  other  parties  have  failed  to  perform  it. 

I  think,  on  the  evidence,  that  this  defence  fails.  It 
appears,  that  the  claimant  did  not  have  the  legal  title  to 
the  boat  so  that  he  could  convey  it  by  a  bill  of  sale.  He 
had  an  equitable  title  only.  The  money  to  buy  the  boat 
for  him  had  been  advanced  by  a  friend  of  his  in  Philadel- 
phia, who  took  a  bill  of  sale  of  the  boat  in  his  own  name. 
The  claimant  was  entitled  to  receive  a  bill  of  sale  of  the 
boat  from  his  friend  whenever  he  should  reimburse  the 
money.  These  facts  were  not  disclosed  when  the  agree- 
ment of  sale  was  made.  When  the  claimant  was  in  Phil- 
adelphia with  the  boat,  he  endeavored  to  procure  a  bill 
of  sale  to  himself  for  the  boat,  but  his  friend  was  too  ill 
to  transact  business.  The  claimant  had  not  reimbursed 
the  money  to  him,  nor  has  he  yet  done  so  fully,  Mid  he 
is  not  now  entitled  to  demand  a  legal  title  to  the  boat, 
nor  is  he  yet  in  a  condition  to  convey  one.  This  difS- 
culty  was  disclosed  by  him  to  the  other  parties  when  he 
reached  New  York  with  the  boat.  They  were  not  bound 
to  pay  or  tender  the  $1,000  till  they  received  the  boat 
and  a  good  title  to  her,  and  also  the  engine.  The  SI,  000 
was  to  be  the  consideration  for  the  purchase  of  the  boat 
and  for  the  transportation  of  the  engine.  The  engine 
has  been  transported,  and  is  the  property  of  the  libellant* 
He  proves  that  he  has  tendered  the  tollage  to  the  proper 
party,  and  I  think  be  is  entitled  to  the  possession  of  his 
engine  free  of  all  lien  or  charge  for  freight.  He  was  so 
entitled  when  this  suit  was  brought.  Any  freight  on  it 
is  a  part  of  the  $1,000.    After  the  claimant  shall  have 
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made  proper  delivery  of  both  boat  and  engine,  he  may 
be  entitled  to  the  $1,000,  but  not  till  then.  Meantime 
he  has  no  right  to  withhold  the  engine,  the  toUage  hav- 
ing been  tendered. 

There  mnst  be  a  decree  for  the  libellant,  with  costs, 
with  a  reference  to  a  commissioner  to  ascertain  the  dam- 
•ages  sustained  by  the  libellant. 


Beebe^  Danohue  <k  Cooke^  for  libellant. 
Benedict  ds  Benedictj  for  claimant. 


MAY,  1868. 

IN   THE  MATTEE    OP   TATTNALL   BAILT,    A 

BANKEUPT. 

Placs  of  Doing  Business. 

Where  a  bankmpt  did  not  reside  in  the  Soathem  District  of  New  York  daring 
the  next  six  months  preceding  the  filing  of  his  petition,  hat,  hefore  his  insol- 
Tency^had  been  in  business  in  New  York  city,  and  had,  daring  the  whole  of  the 
said  six  months,  carried  on  bnsiness  in  New  York  city  as  the  agent  and  attorney 
of  his  brother,  in  baying  and  selling  merchandise,  keeping  an  office  for  that  par- 
pose  with  his  brother^s  name  upon  the  sign: 

Seld,  That  the  petition  in  bankruptcy  was  properly  filed  in  the  Southern  District 
of  New  York. 

In  this  case  the  petition  was  filed  on  February  29th, 
1868,  and  set  forth  that  the  petitioner  had  carried  on 
bnsiness  for  six  months,  next  immediately  preceding  the 
filing  thereof,  at  the  city  of  New  York. 

A  paper  was  afterward  filed  with  the  register  by  the 
bankrupt's  attorney,  declaring  that  the  bankrupt  did  not 
reside  within  the  Southern  District  of  New  York  daring 
any  part  of  the  six  months  aforesaid ;  that  for  some  time 
before  his  insolvency,  he  carried  on  business,  on  his  own 
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accormt,  in  the  city  of  New  York,  and  from  that  time  to- 
the  filing  of  his  petition,  and  during  the  whole  of  the 
said  six  months,  had  been  carrying  on  business  as  the 
agent  and  attorney  of  his  brother,  in  buying  and  selling 
merchandise,  keeping  an  office  for  that  purpose  in  the 
city  of  New  York,  with  his  brother's  name  upon  the  sign, 
and  well  known  to  those  who  had  deatings  with  him  as  so 
carrying  on  business  at  that  office,  the  business  haying 
been  done  under  a  power  of  attorney  and  for  a  compen- 
sation of  one  half  of  the  profits. 

The  register  certified  to  the  court  the  question,  whether 
the  bankrupt  was  carrying  on  business  in  the  Southern 
District  of  New  York,  within  said  six  months,  giving  it 
as  his  opinion  that  he  was,  and  distinguishing  this  case 
from  the  case  of  Magie  (ante,  jf.  369.) 

Blatghford,  J.  I  am  of  opinion  that  the  petitioner 
was  carrying  on  business,  for  the  six  months  next  imme- 
diately preceding  the  filing  of  his  petition,  in  the  South- 
em  District  of  New  York,  within  the  meaning  of  the 
eleventh  section  of  the  Bankruptcy  Act. 


€mitxu  gistmt  d  Jlefo  %mk. 

HAT,  1868. 

ONE  VAPOEIZEE,   &c. 

DiSTILLIKO. — ^UsiNO  AlCOHOLIO  VaPOB  IK  MAKING  ViKSOAR. 

Where  a  nuurafactorer  of  Tliiegar,  in  good  faith,  used  a  **  Foabertf  s  Patent  Yinegar 
apparatus,"  in  which  a  mash,  fermented  in  the  eame  way  aa  for  the  prodaotoi 
of  whieky,  wae  need,  and,  by  the  application  of  heaty  alcoholic  vapor  was  pro- 
dnced,  which  passed  directly  into  a  chamber,  where  it  was  condensed  by  cold 
water  and  vinegar,  and  the  mixture,  passing  thence  to  standards,  was  there 
oxidiied,  and  thence  flowed  ont  in  the  form  of  Tinegar— aloohol,  as  known  in 
commerce,  being  present  at  no  stage  of  the  process : 


EASTERN  DISTRICT  OF  NEW  YORK.  439 


One  Vaporuer,  ^c. 


SUdj  That  the  manofactiirer  was  not  a  diatiUer  within  the  meaning  of  the  sixteenth 
section  of  the  Act  of  March  2d,  1867  (14  U.S.  Stat.,tSl),  and  the  apparatus 
was  not  liable  to  forfeiture  for  nonpayment  of  the  special  tax  imposed  on 
cBstillers. 

That  the  mixture  was  not  a  "  product  of  distillation  *  under  the  Joint  Resolution 
of  February  6th,  1864  (14  JcL,  p.  566.) 

This  was  a  proceeding  in  rem,  on  behalf  of  the  United 
States,  to  enforce  the  forfeiture  of  certain  property,' 
which  was,  at  the  time  of  its  seizure,  being  used  by  the 
claimant  in  the  manufacture  of  vinegar.  The  property 
in  question  consisted  of  a  still,  <Kr  vaporizer,  connected 
at  the  top  with  a  set  of  ordinary  vinegar  standards,  by 
means  of  a  chamber,  designated  in  the  diagram  by  the 
letter  M,  constituting  together  an  apparatus  kno^^  as 
^^  A.  Foubert's  patent  vinegar  apparatus/' 

This  apparatus,  it  was  conceded,  was  used  by  the 
claimant,  in  good  faith,  for  the  manufacture  of  vinegar, 
and  nothing  else.  But  it  was  contended,  on  the  part  ot 
the  Government,  that  the  process  of  making  vinegar  by 
the  apparatus  consisted,  in  part,  of  distilling  spirit  from 
an  ordinary  mash,  and  that,  therefore,  the  property  was 
liable  to  forfeiture,  inasmuch  as  the  claimant  had  never 
paid  the  special  tax  imposed  by  law  on  distillers. 

The  cause  was  tried  before  the  court,  without  a  jury, 
and,  for  the  most  part,  upon  a  statement  of  facts  agreed 
upon  between  the  parties. 

Beiktediot,  J.  This  case  presents  an  ingenious  device 
for  the  evasion  of  the  tax  upon  distilled  spirits. 

The  claimant  is  a  manufacturer  of  vinegar,  an  article 
produced,  as  is  well  known,  by  the  oxidation  of  alcohol. 
The  ordinary  method  of  producing  this  article,  when 
what  is  known  as  the  ''Quick  method"  is  used,  is  to  mix 
whisky,  or  some  other  alcoholic  fluid,  with  a  quantity 
of  water  and  some  strong  vinegar,  and  then  pass  the 
mixture  slowly  through  tubs  filled  with  shavings  sat- 
urated with  vinegar,  in  which  tubs,  or  standards,  as  they 
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are  called,  the  alcohol  is  tctj  thoronghly  exposed  to  tiie 
action  of  the  air ;  and  the  vinegar  in  the  mixture,  and 
in  the  shavings,  acting  as  a  ferment,  the  alcohol  in  the 
mixture  is  enabled  to  combine  with  the  oxygen  of  the 
air,  oxidation  ensoes,  and  the  prodoct  flows  from  the 
standards  in  the  form  of  pure  vinegar.  The  method 
pursued  by  the  claimant  differs  from  the  ordinary 
method  in  this,  that  instead  of  using  whisky — an  artide 
subject  to  a  high  tax — he  uses  a  mash,  fermented  in  the 
the  same  manner  as  a  mash  to  be  used  for  the  production 
of  whisky,  which  is  placed  in  an  ordinary  vaporizer,  or 
still,  and,  by  the  application  of  heat,  alcoholic  vapor  is 
produced  from  it.  The  still  has,  however,  no  worm  or 
doubler  connected  with  it;  but  the  alcoholic  vapor,  when 
produced,  passes  directly  from  the  head  of  the  still  into 
a  chamber  (M),  which  connects  the  head  of  the  still  with 
a  set  of  vinegar  standards.  In  this  chamber  (M),  the  alco- 
holic vapor  comes  in  contact  with  a  mixture  of  cold 
water  and  vinegar,  which  is  flowing  slowly  through  the 
chamber  toward  the  standards ;  the  vapor,  thus  passing 
into  this  cold  fluid,  is  condensed,  and  there  is  formed  a 
mixture  of  alcohol,  water,  and  vinegar,  which  passing  to 
the  standards,  is  there  fully  oxidized  in  the  manner 
above  described,  and  flows  out  below  in  the  form  of  vine- 
gar. Thus  it  is  seen,  that  while  at  no  stage  of  the 
claimant's  process  is  there  to  be  found  the  fluid  known 
as  alcohol,  or  distilled  spirits  of  commerce,  the  product 
of  the  whole  process  is  vinegar  made  by  the  oxidation  of 
alcohol.  The  object  of  the  apparatus  is  manifestly  to 
evade  the  tax  imposed  by  law  upon  distilled  spirits ;  and 
the -question  is,  whether  the  tax  can  thus  be  evaded 
without  a  violation  of  the  law. 

To  bring  the  claimant  within  the  provisions  of  the 
law,  he  must  be  found  to  be  a  distiller.  As  a  manufiac- 
turer  of  vinegar,  be  is  subject  to  no  tax ;  but  if  he  be  a 
distiller  within  the  meaning  of  the  Internal  Bevenue 
law,  then  he  is  subject  to  all  the  provisions  of  the  law 
applicable  to  the  makers  of  distilled  spirits. 
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The  Act  of  1867,  §  16  (14  TT.  8.  Stat.,  p.  481),  thus  defines 
a  distiller :  ^^  Every  person,  firm,  or  corporation  who  dis- 
tills or  manufactures  spirits  or  alcohol;  or  who  brews  or 
makes  mash,  wort,  or  wash  for  distillation,  or  the  produc- 
tion of  spirits,  shall  be  deemed  a  distiller ;  and  the  mak- 
ing or  keeping,  by  any  person,  of  grain,  mash,  wash,  wort, 
or  beer,  prepared  or  fit  for  distillation,  together  with  the 
IK>Bsession  by  such  person  of  a  still,  or  other  apparatus, 
capable  of  use  for  distilling  upon  the  same  premises, 
shall  be  deemed  and  taken  as  presumptive  evidence  that 
such  person  is  a  distiller/' 

Kow,  if  the  case  rested  simply  upon  the  fact  of  the 
possession  of  the  still,  and  the  making  of  a  mash  fit  for 
production  of  distilled  spirits,  the  claimant  might,  per- 
haps, have  been  held  to  be  a  distiller  of  spirits,  under  this 
section  of  the  Act. 

But  the  presumption  which,  under  the  law,  arises 
from  the  possession  of  a  still  and  mash  capable  of  being 
used  for  the  production  of  spirit,  is  in  this  case,  as  it 
api^ears  to  me,  repelled  by  the  further  fact,  that  neither 
the  still,  nor  the  mash,  is  used  with  intent  to  produce 
distilled  spirits.  This  is  clearly  so,  if  the  intent  to  be 
considered  is  the  intent  with  which  the  apparatus,  as  a 
whole,  is  used;  for  it  is  conceded  that  the  product  of 
the  apparatus,  as  a  whole,  is  simply  vinegar,  which  con- 
tains no  alcohol ;  while,  if  the  intent  to  be  considered  is 
the  intent  with  which  the  still  and  mash  alone,  as  sepa- 
rated from  the  rest,  are  used,  it  seems,  also,  to  be  clear 
that  they  cannot  properly  be  said  to  be  used  to  produce 
distilled  spirits.  The  only  use  of  this  still  and  mash  is 
to  form  the  mixture  which  is  contained  in  the  chamber 
(M) ;  but  that  mixture  is  not  distilled  spirits,  or  alcohol. 
It  contains  alcohol,  it  is  true,  but  in  such  a  combination 
that  it  cannot  be  obtained  from  it  by  any  mechanical  or 
chemical  process,  and  the  elements  of  the  mixture  are 
such,  that  the  alcohol  in  it  is,  from  the  moment  of  its 
condensation  into  a  fluid,  in  process  of  destruction,  for 
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the  vinegar  and  water  in  which  the  alcoholio  vapor  is 
condensed  begins  at  once  to  act  as  a  ferment,  and  oiddar 
tion  of  the  alcohol  accordingly  then  begins. 

The  mixture  is  neither  the  distilled  spirits  of  com- 
merce, nor  is  it  of  value  as  a  merchantable  article,  nor 
can  it  be  used  for  any  purpose,  except  to  make  into 
vinegar. 

Oonsidered,  then,  in  either  aspect,  either  as  a  manu- 
facturer of  vinegar,  or  of  the  mixture  which  is  produced 
in  the  chamber  (M)  of  his  apparatus,  I  am  unable  to  see 
how  the  claimant  can  be  held  to  be  a  manufacturer  of 
distilled  spirits  or  alcohol. 

His  process  appears  to  be  simply  transferring  alcohol 
by  the  action  of  heat,  and  in  the  form  of  vapor,  ftom  one 
mixture — ^the  mash— where  it  is  not  taxable,  to  another 
mixture,  from  which  it  can  be  separated  only  by  distilla- 
tion, and  where  it  is  equally  free  from  tax ;  the  latter 
mixture  being  never  distilled,  but  used  and  usefid  only 
to  oxidize  into  vinegar,  which  is  also  firee  from  tax. 

The  use  of  such  a  process  does  not,  in  my  opinion, 
constitute  the  claimant  a  distiller  of  spirits  within  the 
meaning  of  the  law. 

Nor  does  the  joint  resolution  of  February  5,  1864  (14 
Stat.f  p.  666),  help  the  case  of  the  Government.  By  tbat 
resolution,  it  is  enacted  that  all  productions  of  distilla- 
tion which  contain  distilled  spirits  or  alcohol,  on  which 
the  tax  imposed  by  law  had  not  been  paid,  should  be 
considered  and  taxed  as  distilled  spirits. 

But  neither  the  vinegar  which  the  claimant  manufac- 
tures, nor  the  fluid  which  he  produces  in  the  chamber  (M) 
of  his  apparatus,  can  be  said  to  be  a  "  product  of  distilla- 
tion." Certainly,  the  vinegar  and  the  water,  which  form 
the  greater  portion  of  the  fluid  in  the  chamber  (M)  are  no 
product  of  distillation.  To  make  the  resolution  applicsr 
ble,  the  whole  mixture  which  contains  the  alcohol,  most 
be  a  product  of  distillation.  To  hold  otherwise,  and, 
under  this  resolution,  consider  every  article  containiBg 
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distilled  spirits,  which  has  not  paid  the  tax,  as  distilled 
spirits,  would  lead  to.  strange  results,  especially  when  so 
little  of  the  distilled  spirits  in  use  ever  pays  tax. 

I  have  thus  considered  the  case  upon  the  evidence  as 
it  appears  in  the  agreed  statement  of  facts.  I  am  not, 
under  the  admissions  in  this  statement,  at  liberty  to  con- 
sider the  question,  whether  the  apparatus  of  the  claim- 
ant is  not,  in  some  of  its  fixtures,  a  still  which  forms  dis- 
tilled spirits  by  condensation  of  alcoholic  vapor  upon  a 
cold  surface,  and  then  conveys  the  same,  in  its  ordinary 
fluid  form,  to  the  vinegar  and  water  in  the  chamber  (M). 
If  such  a  fact  were  made  to  appear,  it  might  materially 
alter  the  case ;  but  upon  this  record  no  such  fact  appears. 

The  judgment  in  the  case,  as  the  evidence  stands, 
must  accordingly  be  in  favor  of  the  claimant  of  the 
property. 


MAY,  1868. 

m  THE  MATTEE  OF  00ENELIU8  OLCOTT,  A 

BANKEUPT. 

Injunction. — Exscution. 

Wlkere  aa  ezecndon  liad  been  iasaed  on  a  judgment  agalnat  a  baaloiipt,  and  a  levy 
made  under  it»  and  thereupon,  on  the  filing  of  a  petition  in  bankniptcy  by  the 
judgment  debtor,  an  iigunction  was  iamied  restraining  proceedings  on  the  exe- 
cution, and  thereafter  a  motion  was  made  to  dissolve  the  injunction,  on  which 
the  bankrupt  produced  amdayits  to  show  that  he  had  no  interest  whateyer  in 
the  property  levied  on : 

ffdd,  That^  aa  the  assignee,  though  notified  of  the  proceedings,  had  taken  no  steps 
to  acquire  possession  of  the  property,  and  as  it  did  not  appear  that  the  proceed- 
ings of  the  creditor  under  the  execution  would  affect  any  one  who  was  entitled 
to  the  protection  of  the  court  under  the  Bankruptcy  Act,  the  injunction  would 
be  dissolved. 

In  this  case  the  petition  of  the  bankrupt  was  filed  in 
July,  1867,  and  on  an  affidavit  of  the  bankrupt,  an  order 
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was  made,  enjoining  the  Ocean  Bank  from  proceeding 
under  an  execution  issued  upon  a  judgment  against  the 
bankrupt,  under  which  execution  a  levy  had  been  made 
upon  certain  personal  property  as  being  the  property  of 
the  bankrupt. 

The  assignee  in  bankruptcy  was  appointed  in  August, 
1867.  In  November,  1867,  a  motion  was  made  in  behalf 
of  the  bank,  to  dissolve  the  injunction,  which  was  from 
time  to  time  adjourned.  The  question  whether  there 
was  a  valid  levy  upon  the  proi)erty  under  the  execution, 
was  contested. 

BEiifBDiOT,  J.  This  is  a  motion  made  by  the  Ocean 
Bank  to  dissolve  the  injunction  heretofore  granted,  re- 
straining the  bank  from  further  proceedings  upon  an 
execution  issued  against  the  bankrupt,  by  virtue  of  which 
the  bank  claimed  to  have  levied  upon  certain  personal 
property. 

In  the  aspect  which  the  case  now  presents,  I  do  not 
deem  it  necessary  to  consider,  upon  this  motion,  the 
question  whether  the  bank  had  or  had  not  a  valid  levy 
upon  the  property  described  in  the  papers ;  for  the  bank- 
rupt, as  it  appears,  makes  no  claim  to  the  ownership  or 
possession  of  this  property,  but,  on  the  contrary,  ex- 
pressly declares  that  it  is  the  property  of  his  wife,  and 
that  he  has  no  interest  whatever  in  it ;  while  the  assignee 
in  bankruptcy,  having  been  appointed  and  notified  of 
these  proceedings,  and  having  had  abundant  time  and 
opportunity,  does  not  see  fit  to  take  any  steps  to  acquire 
possession  of  the  property,  and  asks  no  relief  at  the 
hands  of  the  court  in  relation  thereto. 

Inasmuch,  therefore,  as  it  does  not  appear  that  the 
proceeding  of  the  bank  against  the  property  in  question 
will  affect  the  interests  of  any  party  entitled  to  the  pro- 
tection of  this  court  under  the  Bankruptcy  Act,  no  rea- 
son exists  why  the  power  of  the  court  should  be  exer- 
cised to  stay  such  proceedings. 

The  injunction,  therefore,  is  dissolved. 
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JUNE,  1868. 

THE  SHIP  BEN  ADAMS. 

Bill  of  Ladifo. — Delivert. — Mabkb  and  Numbers. 

Where  floor  waa  shipped  on  board  of  a  ressel  at  New  Orleans,  bonnd  for  New  York, 
by  two  different  shippers,  the  floor  being  all  branded,  '*  Nonpareil  Mills,"  bat 
the  two  different  lota  having  also  other  brands  by  which  they  were  easily  dia- 
tingoishable,  and,  for  one  lot  of  1,000  barrels,  being  of  a  better  quality  and  a 
higher  yalne  than  the  other,  which  was  shipped  first,  a  bill  of  lading  was  given, 
in  which  the  flonr  was  stated  to  be  "  marked  and  numbered  as  in  the  margin/' 
the  entry  in  the  margin  being  simply  '*  1,000  bbls.  'Nonpareil  Mills,*"  and 
on  the  arrival  of  the  ship  at  New  York,  only  489  barrels  of  the  1,000 
were  delivered  to  the  consignee,  but,  all  the  floor  marked  "  Nonpareil  MUls"  hav- 
ing been  discharged  on  the  dock,  a  portion  of  the  1,000  barrels  was  taken 
away  by  the  consignee  of  the  other  lot  of  floor,  who  was  allowed  to  take  it  by 
the  delivery  clerk  having  charge  of  the  delivery  of  the  cargo: 

Held,  That  the  consignee  of  the  1,000  barrels  was  entitled  to  a  delivery  of  the 
identical  barrels  shipped,  and  was  entitled  to  a  decree  against  the  ship  for  the 
damages  occasioned  by  the  nondelivery  to  him  of  the  whole  number  of  barrels 
shipped  to  him,  less  the  freight  and  primage. 

Blatghfokd,  J.  This  is  a  libel  filed  by  Partridge, 
Wells  &  Co.,  of  Kew  York,  against  the  ship  Ben  Adams, 
to  recover  $7,012.50,  as  the  value  of  561  barrels  of  flour, 
shipped  by  the  Ben  Adams,  at  New  Orleans,  on  the  13th 
of  March,  1865,  by  T.  Prudhomme,  consigned  to  the 
libellants  at  New  York,  under  a  bill  of  lading  signed  by 
the  master  of  the  ship  therefor.  The  bill  of  lading  was 
for  ''one  thousand  barrels  of  flour,  being  marked  and 
numbered  as  in  the  margin."  The  entry  in  the  margin 
was  "  1,000  bbls.  *  Nonpareil  Mills.'  "  The  one  thousand 
barrels  were,  all  of  them,  when  put  on  board  of  the 
ship,  branded  as  follows,  on  one  of  the  heads  of 
each   barrel :   An   outer   circle   of   scroll-work ;   next 
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within,  in  a  circular  form,  occupying  aboat  two-thirds 
of  the  upper  part  of  the  circle,  with  the  concave 
part  downwards,  the  words,  ^'Konpareil  Mills,''  the  re- 
maining one-third,  or  lower  part,  of  the  same  circle, 
being  filled  up,  with  the  concave  part  upward,  with  the 
words,  "St.  Louis,  Mo."  ;  next  within,  a  circle  of  scroll- 
work; within  that  circle,  the  words  and  figures,  "196, 
choice  extra,  John  F.  Telle."  There  were,  on  board  of 
the  same  ship,  on  the  same  voyage,  596  other  barrels  of 
flour,  all  of  them,  when  put  on  board,  branded  as  follows, 
on  one  of  the  heads  of  each  barrel :  An  outer  circle  of 
scroll-work ;  next  within,  in  a  circular  form,  occupying 
one-half  of  the  upper  part  of  the  circle,  with  the  con- 
cave part  downward,  the  words,  "Nonpareil  Mills,"  the 
remaining  one-half,  or  lower  part,  of  the  same  circle, 
being  filled  up,  with  the  concave  part  upward,  with  Ute 
words,  "  A.  S.  Browning  &  Oo."  ;  within  that  circle  the 
words  and  figures,  "196,  choice  extra."  These  596  bar- 
rels were  of  a  quality  much  inferior  to  the  flour  shipped 
by  Prudhomme,  and  were  worth  considerably  less  per 
barrel  in  the  market.  They  were  put  on  board  the  vessel 
on  the  4th  of  March,  1865 — that  is,  nine  days  before  the 
Prudhomme  flour  was  put  on  board — ^and  were  shipped 
by  Given,  Watts  &  Co.,  of  Kew  Orleans,  to  Watts, 
Crane  &  Co.,  of  New  York,  under  a  bill  of  lading  which 
specified  the  mark  on  them  as  being  "Nonpareil."  The 
allegation  of  the  libel  is,  that  the  ship  arrived  at  New 
York,  with  the  1,000  barrels  of  the  Prudhomme  flour, 
but  that  only  439  barrels  of  it  were  delivered  to  the  libel- 
lants.  Besides  the  1,000  barrels  and  the  596  barrels,  there 
were  on  board  of  the  vessel  4,690  other  barrels  of  flour, 
of  various  brands,  but  none  of  them  branded  "Nonpareil." 
The  defence  set  up  in  the  answer  is,  that,  on  the  arri- 
val of  the  ship  at  New  York,  notice  of  her  arrival,  and  of 
the  place  of  discbarge  of  her  cargo,  was  given  to  the 
libellants ;  that,  in  accordance  with  the  usage  of  the 
port,  the  flour  was  discharged  from  the  ship  on  pier  19, 
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East  fiiver,  and  was  thenceforth  at  the  risk  of  the  libel- 
lants,  who  thereupon  undertook  to  remove  it;  that 
thereby  the  bill  of  lading  was  discharged ;  that  the  ship 
had  on  board  the  596  barrels,  branded  '' Nonpareil  Mills/' 
consigned  to  Watts,  Orane  &  Oo. ;  that,  previoas  to  the 
29th  of  April,  1866,  there  had  been  discharged  from  the 
ship,  and  placed  on  the  wharf,  978  barrels  of  flour,  branded 
**  Nonpareil  Mills  "  ;  that,  of  this  number,  the  libellants 
carted  away  439  barrels,  and  suffered  and  allowed  Watts, 
Orane  &  Oo.  to  cart  away  639  barrels ;  and  that  such 
flour  was  taken  by  the  consignees  respectively,  after  it 
had  been  landed  on  the  dock,  and  without  any  notice  to 
the  vessel  that  there  was  any  difference  in  the  two  par- 
cels, in  quality  or  brand,  and  without  any  actual  knowl- 
edge on  the  part  of  the  master  or  owners  of  any  such 
difference.  The  answer  closes  with  an  averment  that 
the  claimants  have  always  been  ready  and  willing  to  de- 
liver to  the  libellants,  **on  payment  of  freight,  the 
remaining  661  barrels  of  flour  shipped  at  New  Orleans, 
branded  **  Nonpareil  Mills. " 

This  answer  sets  up  grounds  of  defence  that  are  in- 
consistent with  each  other.  It  sets  up  that  the  bill  of 
lading  for  the  1,000  barrels  was  discharged  by  the  unlad- 
ing of  them  on  the  wharf,  and  that  the  libellants  negli- 
gently allowed  Watts,  Orane  &  Oo.  to  cart  away  639 
barrels,  branded  *'  Nonpareil  Mills  "  ;  and  it  also  sets  up 
a  willingness  to  deliver  to  the  libellants  661  barrels  of 
flour,  which  are  not  the  barrels  shipped  by  Frudhomme. 
If  the  661  barrels  were  delivered  so  as  to  discharge  the 
bill  of  lading,  or  if,  as  to  the  639  barrels,  it  was  the  neg- 
ligence of  the  libellants  which  allowed  Watts,  Orane  & 
Oo.  to  take  them,  then  the  ship  is  not  responsible  in  re- 
spect of  what  was  so  delivered,  or  so  lost  through  the 
i^^gUgoi^ce  of  the  libellants.  But  if  the  ship  is  respon- 
sible for  the  661  barrels,  then  the  libellants  are  entitled  to 
the  identical  661  barrels  shipped  by  Frudhomme,  or  their 
value,  and  the  contract  of  aflteightment  cannot  be  dis- 
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charged  by  taming  over  to  the  libellants  661  barrels  of 
the  other  and  inferior  floor  consigned  to  Watts,  Orane  & 
Co. 

The  ship  was  bound  to  discriminate  between  the 
two  parcels  of  flonr,  marked  **  Nonpareil,"  and  to  see  that 
each  consignee  received  the  proper  flonr.    The  696  bar- 
rels shipped  to  Watts,  Orane  &  Oo.  were  taken  on  board 
and  stowed,  on  the  evidence,  several  days  before  any  of 
the  Pmdhomme  flour  was  put  on  board.  The  latter  floor 
was  nearer  the  top  of  the  cargo,  and  came  out  before 
the  other.    It  does  not  appear  that  the  shipper  of  the 
Pmdhomme  floor  knew,  or  had  notice,  that  there  was 
any  other  floor  on  board  of  the  ship,  marked  "  Nonpa- 
reil."   It  was  the  bosiness  of  the  ship  to  know  that,  and 
to  see  that  a  proper  discrimination  was  made  in  the 
Prodhomme  bill  of  lading,  and  on  the  ship's  manifest, 
and  on  the  cargo  book  of  the  ship,  between  the  ^*  Non- 
pareil" floor  of  Prodhomme,  and  the  other  *'  Nonpareil" 
floor  previoosly  pot  on  board.    Prodhomme  was  not 
called  opon,  on  the  facts  in  this  case,  to  exercise  any 
caotion  on  that  sobject.  The  barrels  he  offered  for  ship- 
ment had  marks  on  them  sofficient  to  show  to  those  in 
charge  of  the  vessel  that  there  was  a  likelihood  that, 
witboot  proper  care,  soch  barrels  might  be  mistaken  for 
those  previoosly  shipped  by  Given,  Watts  &  Co.,  and 
also  to  show  that,  with  proper  care,  their  identification 
coold  be  easily  secored.    Those  in  charge  of  the  ship 
chose  to  throw  away  all  precaotions,  and  to  enter  on  the 
bills  of  lading  and  on  the  manifest,  in  regard  to  both 
parcels,  simply  the  word,  '*  Nonpareil";  and  the  condoct 
of  those  charged  by  the  claimants  with  the  delivery  of 
the  floor  at  New  York,  and  the  language  of  the  answer 
in  the  case,  serve  to  show  that  the  obligation  of  the 
vessel  to  both  of  the  consignees  is  sopposed  to  be  dis- 
charged by  delivering  to  each  the  proper  nomber  of 
barrels  branded  "  Nonpareil,"  whether  they  are,  or  not, 
the  identical  barrels  for  which  the  bills  of  lading  were 
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respectively  given.  Such  was  not  the  obligation  of  the 
ship.  The  libellants  are  entitled  to  the  identical  561 
barrels  shipi^ed  by  Prudhomme,  or  their  value. 

The  bill  of  lading  in  this  case  has  not  been  discharged 
by  the  ship.  It  is,  undoubt^y,  the  law,  that  delivery  on 
the  wharf,  in  the  case  of  goods  transported  by  a  vessel,  is 
sufficient,  if  due  notice  be  given  to  the  consignees,  and 
the  different  consignments  be  properly  separated,  so  as 
to  be  open  to  inspection  by  their  respective  owners. 
But,  where  they  are  delivered  on  the  wharf,  there  must,  in 
addition  to  due  and  reasonable  notice  to  the  consignee, 
be  a  fair  opportunity  afforded  to  him  to  remove  his 
goods  (The  Eddy,  5  WdUace,  481,  495).  And  the  carrier 
is  responsible  for  the  value  of  the  goods,  if  he  delivers 
them  to  the  wrong  person,  even  though  by  mistake  or 
imposition  {Story  an  Bailmetaits^  §  545,  t. ;  The  Huntress, 
Daveis*  12.,  82,  87).  The  due  and  proper  separation  and 
designation  of  the  goods  by  the  carrier,  for  the  use  of 
the  consignee,  is  insisted  on  by  all  the  authorities,  as  an 
indispensable  prerequisite,  in  addition  to  notice  to  the 
consignee  of  the  time  and  place  of  delivery,  to  relieve 
the  carrier  from  responsibility  (3  Keats  Comm.^  215  ;  The 
Eddy,  above  dted). 

In  the  present  case,  the  ship  assumed  the  obligation 
of  delivering  the  flour  to  the  proper  parties,  and  under- 
took to  discharge  it  by  employing  a  clerk,  who  was  sta- 
tioned on  the  wharf,  and  whose  business  it  was  to  receive 
orders  for  the  flour,  addressed  to  the  ship,  and  to  flll 
them.  Not  a  barrel  of  flour  was  allowed  by  this  clerk  to 
be  taken  from  the  wharf,  unless  a  written  order  for  it, 
addressed  to  the  ship,  was  presented  to  and  left  with 
him.  On  the  18th  of  April,  Watts,  Crane  &  Go.  gave  a 
written  order  to  the  ship  to  deliver  596  barrels,  branded 
"Nonpareil."  On  that  order,  the  clerk  delivered  539 
barrels  of  the  1,000  barrels  shipped  by  Prudhomme. 
Watts,  Crane  &  Co.  received  those  539  barrels,  and  the 
libellants  did  not  receive  any  of  them.    Before  any  flour 
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was  delivered  from  the  ship,  dae  notice  was  given  to  the 
libellants  of  the  arrival  of  the  vessel  at  New  York,  and 
that  she  had  on  board  merchandise  for  them,  and  that 
ahe  was  discharging  at  pier  19,  East  Biver.  Bat,  as  the 
libellants'  flour  came  out,  it  was  not  properly  separated, 
so  as  to  be  open  to  inspection  by  them,  nor  was  a  fair 
opportunity  afforded  to  them  to  remove  it,  nor  was  it 
designated  for  their  use  by  the  clerk ;  but,  on  the  con- 
trary, the  clerk  designated  the  639  barrels  for  the  use  of 
Watts,  Crane  &  Co.,  and  wrongfully  delivered  it  to 
them,  and  gave  the  libellants  no  opportunity  to  take  it. 
The  cartmen  of  the  libellants  took  no  flour,  except  439  bar- 
rels of  the  identical  flour  that  had  been  shipped  by  Prud- 
homme.  They  would  have  taken  the  539  barrels  which 
the  cartmen  of  Watts,  Crane  &  Co.  took,  but  the  clerk 
designated  those  barrels  for  the  use  of  Watts,  Crane  & 
Co.,  and  delivered  it  to  them  on  an  order  given  by  them 
to  the  ship  for  596  barrels,  branded  '^Nonpareil."  The 
clerk  took  receipts  from  Watts,  Crane  &  Co.  for  the  539 
barrels,  on  such  delivery.  The  evidence  clearly  shows 
tbat  the  clerk  made  no  discrimination  among  the  barrels, 
branded,  ''  Nonpareil,"  but  inasmuch  as  he  found  on  the 
manifest  of  the  ship  1,596  barrels,  marked  '^Nonpareil," 
considered  that  any  order  for  "Nonpareil"  flour, 
whether  given  by  the  libellants,  or  by  Watts,  Crane  & 
Co.,  could  be  properly  filled  by  the  delivery  of  any  bar- 
rels that  were  branded  "  Nonpareil."  His  attention  was 
called,  while  delivering  the  Prudhomme  flour  on  the 
order  of  Watts,  Crane  &  Co.,  to  the  fact  that  he  was  de- 
livering the  wrong  floiu*,  but  he  paid  no  attention  to  the 
caution.  There  is  no  foundation  for  the  allegation  in  the 
answer,  that  the  libellants  negligently  allowed  Watts, 
Crane  &  Co.  to  cart  away  the  539  barrels. 

It  is  claimed  that  the  clerk  was  not  the  agent  of  the 
ship,  but  merely  of  the  consignees  of  the  ship,  and  that 
the  responsibility  of  the  ship  in  rem  ceased  after  due 
previous  notice  to  the  consignees  of  the  time  and  place 
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of  the  unlading  of  the  cargo,  the  moment  the  flour  was 
landed  over  the  ship's  side  upon  the  dock.  This  is  not 
SO,  on  the  facts  of  this  case.  The  clerk,  as  agent  of  the 
ship,  retained  the  custody  and  control  of  the  flour,  as 
and  after  it  reached  the  wharf,  and  undertook  to  deliver 
it  therefrom  on  orders,  not  permitting  the  consignees  to 
interfere  with  it,  except  with  his  consent.  The  case  does 
not.  fall  within  the  class  of  cases  where  the  consignee 
undertakes  to  remoye  the  goods  from  the  wharf  after 
they  are  discharged  from  the  ship,  and  after  the  res- 
I>onsibility  of  the  ship  in  regard  to  them  has  ceased.  It 
differs  from  the  case  of  Field  v.  The  Lovett  Peacock,  de- 
cided by  this  court  in  April,  1863,  and  from  cases  of  that 
character,  in  the  fact  that,  in  the  present  case,  no  op- 
portunity WB,^  afforded  by  the  ship  to  the  libellants  to 
take  possession  of,  and  remove,  the  561  barrels  shipped 
by  Prudhomme ;  and  the  539  barrels  of  that  flour  which 
were  taken  by  Watts,  Crane  &  Co.  remained  in  the 
charge,  custody,  and  control  of  the  vessel,  until  the  clerk 
wrongfully  delivered  them  to  Watts,  Crane  &  Co. 

The  libellants  are  entitled  to  a  decree  for  the  damages 
sustained  by  them  by  the  nondelivery  of  the  561  barrels 
of  flour  shipped  by  Prudhomme,  deducting  therefrom  the 
freight,  primage,  and  average  specified  in  the  bill  of  lad- 
ing for  the  carriage  of  the  1,000  barrels,  and  there  must 
be  a  reference  to  a  commissioner  to  ascertain  and  report 
the  amount  for  which  the  decree  is  to  be  entered  on  that 
.basis. 

Beebej  Dean  <b  JDonoTmej  for  the  libellants. 

T.  C.  T.  Buckley  and  J.  K.  HiU,  for  the  claimants. 
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JUKE,  laes. 
THE  PBEET-BOAT  BALTIC. 

COLUBION    AT    PiXR. INEVITABLE    AoOIDXNT. — BuRDXK    OF   PrOOT. 

Apportionment. 

Where  a  yessel  in  motion  oomee  in  collision  with  a  vessel  at  Anchor,  the  harden 
of  proof  is  on  the  former,  to  show  that  the  latter  was  to  blame,  or  that  the  col- 
lision was  ineritable. 

IneTitable  accident^  as  respects  a  colliding  vessel,  means  that  snch  vessel  has 
endeavored,  by  every  means  in  her  power,  with  due  care  and  caution,  and  a. 
proper  display  of  nautical  skiU,  to  prevent  the  collision. 

Where  a  vessel  was  lying  at  the  end  of  a  pier  which  formed  one  side  of  a  ferry 
slip,  with  her  stem  projecting  nx  or  eight  feet  into  the  slip,  and  a  ferry-boat 
coming  into  the  dip  was  carried  by  the  tide  agidnst  such  vessel: 

Held,  That  the  collision  was  not  the  result  of  an  inevitable  accident^  as  the  ferry- 
boat might  have  gone  further  away  from  the  pier  ; 

That,  as  the  ferry-boat  chose  to  attempt  to  enter  the  slip,  with  the  other  vessel  in 
the  position  in  which  she  was,  she  must  take  the  consequences  of  the  contingency 
to  which  she  exposed  herself; 

That  the  other  vessel  was  also  in  fault,  in  lying  with  her  stem  projecting  across 
the  entrance  to  the  ferry  slip  ; 

That  the  damages  must  be  apportioned. 

This  was  a  libel  for  a  collision,  which  occurred 
on  the  2d  of  October,  1865,  about  seven  o'clock,  A. 
M.,  between  the  steam  tug  Pope  Oatlin  and  the  steam 
ferry-boat  Baltic.  The  Baltic  was  a  ferry-boat  ply- 
ing regularly  across  the  East  Eiver,  at  tiie  city  of 
New  York,  from  a  slip  at  the  foot  of  Hamilton  ave- 
nue, in  the  city  of  Brooklyn,  to  a  slip  at  the  foot  of 
Whitehall  street,  in  the  city  of  New  York.  The  collision 
occurred  on  a  trip  of  the  ferry-boat  from  Brooklyn  to 
New  York.  The  Pope  Catlin  was  lying  with  her  bow  to 
the  westward,  motionless,  fastened  outside  of  a  small 
schooner,  which  was  lying  with  her  bow  to  the  westward^ 
fastened  at  the  south  end  of  Pier  No.  1,  Eaat  Biver, 
which  was  the  next  pier  westward  of  the  ferry  slip  on  the 
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^ew  York  side.  The  Pope  Catlin  had  just  towed  the 
schooner  to  that  place  from  Brooklyn.  The  ferry-slip 
had  in  it  two  berths  for  ferry-boats  to  lie  side  by  side, 
with  a  structure  of  fenders  between  the  two  berths,  such 
structure  being  much  shorter  than  the  jaws  of  the  whole 
slip  to  the  eastward  and  westward.  The  tide,  at  the 
time,  was  running  strongly  ebb,  or  to  the  westward, 
along  the  piers  and  the  mouth  of  the  slip.  Out  in 
the-  river,  it  was  high  water,  or  perhaps  a  little  flood. 
The  proper  navigation  of  the  ferry-boat,  with  such  a 
tide,  was  to  trend  to  the  eastward,  and  sag  to  the  west- 
ward with  the  ebb  tide,  while  checking  her  headway,  so 
as  to  enter  that  one  of  the  two  berths  which  was  the 
more  westerly,  and  which  was  the  one  for  which  she  was 
destined.  In  going  in,  the  port  side  of  the  ferry-boat 
struck  the  port  side  of  the  Poi>e  Oatlin,  at  a  point  about 
ten  or  eleven  feet  forward  of  the  stem-post  of  the  Pope 
Oatlin,  and  caused  considerable  damage  to  her,  by  tear- 
ing up  her  deck,  and  otherwise.  The  principal  part  of  the 
damage  was  shown  to  have  been  done  by  the  port  wheel 
of  the  ferry-boat  (she  being  a  side-wheel  steamer),  in  its 
reverse  motion,  coming  in  contact  with  the  tug,  while 
the  engine  of  the  ferry-boat  was  working  backward. 

The  defence  set  up  by  the  ferry-boat  in  her  answer  was, 
that  the  stern  of  the  Pope  Oatlin  extended  some  twelve 
feet  beyond  the  easterly  end  of  the  pier  at  which  she  was 
lying,  and  the  same  distance  across  the  entrance  to  the 
ferry  slip,  and  in  the  direct  line  and  track  of  the  ferry  ; 
that  the  ferry-boat  entered  her  slip  slowly  and  carefully, 
with  her  engine  reversed,  but  was  carried  by  the  tide 
against  the  tug,  and  was  unable  to  prevent  the  collision ; 
and  that  the  collision  was  solely  due  to  the  negligence 
of  the  tug,  in  thus  lying  across  the  entrance  to  the  slip. 

For  libellants,  W.  J.  HasJcett. 

Por  claimants,  B.  JD.  SiUiman. 
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BiiATCHFOBDy  J.  Where  a  vessel  in  motion  comes 
into  collision  with  a  vessel  which  is  motionless,  the  bur- 
den of  proof  lies  on  the  vessel  so  coming  into  collision^ 
to  show  that  the  collision  was  inevitable,  or  that  the 
motionless  vessel  was  to  blame  (The  Percival  Forster, 
Laumdes  on  CoUirianSf  68).  In  the  present  ease,  it  ia 
claimed,  on  the  part  of  the  ferry-boat,  that  the  force 
which  swept  her  against  the  tug  was  a  vis  major,  and 
that,  therefore,  the  collision  was,  so  far  as  the  ferry-boat 
was  concerned,  the  result  of  inevitable  accident.  The 
ferry-boat  must  be  held  liable  for  the  damages  caused 
by  her,  while  in  motion,  to  the  motionless  tug,  unless  she 
shows  afBrmatively  that  her  being  carried  against  the  tug 
was  the  result  of  inevitable  accident,  or  of  a  w  ma}or, 
which  human  care  and  precautiion,  and  a  proper  display 
of  nautical  skill,  could  not  have  prevented  (The  Loui- 
siana, 3  WaUacej  164, 173 ;  The  Granite  State,  Id.  310, 
313,  314).  Inevitable  accident,  as  respects  a  colliding 
vessel,  means  that  such  vessel  has  endeavored,  by  every 
means  in  her  power,  with  due  care  and  caution,  and  a 
proper  display  of  nautical  skill,  to  prevent  the  collision 
(The  Lochlibo,  3  W.  Boh.  310,  318).  Within  these  rules, 
it  is  fully  established,  on  the  evidence  in  this  case,  that,, 
so  far  as  the  ferry-boat  is  concerned,  the  collision  was 
not  the  result  of  inevitable  accident,  or  of  a  rM  nuyor.. 
The  evidence  shows,  and  indeed  it  was  admitted  by  the 
pilot  of  the  ferry-boat,  in  his  testimony,  that,  as  she  ap- 
proached her  slip,  another  ferry-boat  was  about  the 
length  of  the  Baltic  ahead  of  the  Baltic,  bound  for  the 
easternmost  berth  in  the  slip ;  that  the  Baltic  did  not 
stop  for  such  other  ferry-boat,  and  that,  if  the  Baltic  had 
been  alone,  and  such  other  ferry-boat  had  not  been 
thus  ahead  of  her,  she  would  have  been  able  to  go  nearer 
to  the  pier  at  the  easterly  side  of  the  slip.  The  effect  of 
this  would  have  been,  that  the  farther  she  got  to  the 
eastward,  the  farther  would  she  have  kept  to  the  east- 
ward, and  away  from  the  tug,  when  sagged  to  the  west- 
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ward  by  the  ebb  tide.  I  am  satisfied,  from  the  evi- 
dence, that  if  the  ferry-boat  had  exercised  due  care,  and 
had  kept  as  far  to  the  eastward  as  she  ought,  and  as  she 
could  but  for  her  crowding  too  closely  upon  the  ferry- 
boat ahead  of  her,  she  would  not  have  struck  the  tug. 
Even  if  the  tug  projected  with  her  stem  across  the  en- 
trance to  the  slip,  the  ferry-boat,  having  chosen  to  at- 
tempt to  enter  her  slip  with  the  tug  in  that  position, 
and  under  circumstances  which  made  it  difficult  to 
escape  a  collision,  must,  a  collision  having  taken  place, 
bear  the  consequences  of  the  contingency  to  which  she 
exposed  herself  (The  Hope,  2  W.  Bob.  8, 10).  If  the  tug 
had  been  wrongfully  lying  wholly  across  the  entrance 
to  the  slip,  that  would  not  have  exempted  the  ferry-boat 
from  Tesponsibility  for  colliding  with  her  in  attempting 
to  enter  the  slip.  There  was,  therefore,  fault  on  the  part 
of  the  ferry-boat,  leading  to  the  collision. 

But  there  was  also  fault  on  the  part  of  the  tug.  The 
weight  of  the  evidence  is,  that  she  was  lying  with  her 
stem  projecting  partly  across  the  entrance  to  the  ferry 
slip,  and  where  she  had  no  right  to  lie.  The  character 
of  the  blow  she  received,  the  place  where  she  was  struck, 
and,  indeed,  the  fact  that  there  was  any  collision  at  all,  * 
all  go  to  show  that  she  must  have  been  lying  with  her 
stem  projecting  to  the  eastward  of  the  east  end  of  Pier 
No.  1. 

There  must  be  a  decree  apportioning  equally  between 
the  two  vessels  the  damages  sustained  by  the  tug  by  the 
collision,  with  a  reference  to  a  commissioner  to  ascertain 
and  report  such  damages. 
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JUNE,  1868. 

THE  UNITED  STATES  v.  OHEISTOPHEE  FLECKB; 
JOHN  FLECKE  AND  HENBY  HILDEBEAND. 

ISTXBNAL   HSYXNCX.— DiSTILUNO. AuTRXFOIS   AcQUTT. 

Wbere  the  defendeota  bad  been  indicted  under  the  twenty-third  section  of  the 
Internal  Rerenne  Act  of  Joly  18th,  1866,  for  knowingly  carrying  on  the  bnal- 
neaa  of  a  distiller,  on  June  SSd,  1867,  without  haring  paid  the  ipedal  tax,  on 
which  indictment  they  were  tried  and  acquitted,  the  ground  of  the  acquittal 
being  that  they  were  not  the  principals  who  were  bound  to  pay  the  tax,  and 
were  afterward  indicted  under  the  twenty-fifth  section  of  the  same  Act,  for 
knowingly  using  a  still  for  the  purpose  of  distilling,  in  a  certain  dwelling- 
house,  on  June  22d,  1867,  the  evidence  on  the  trial  of  the  first  indictment  ahow> 
ing  that  the  place  of  the  offence  charged  was  this  same  dwelling-house : 

Beld,  That  a  plea  of  auire/oU  acguUf  founded  on  the  acquittal  under  the  first 
indictment,  could  not  be  sustoined. 

Tliat  the  teste  m  to  whether  such  a  plea  can  be  sustained  are,  whether  the  de- 
fendante  could,  under  the  earlier  indictment,  hATe  been  convicted  of  the  offence 
embraced  in  the  later  one,  and  whether  the  evidence  necessary  to  support  ttie 
later  indictment  was  sufficient  to  produce  a  leg^  convicftion  on  the  earlier 
one. 

Blatchfobd,  J.  The  defendants  are  indicted  by  an 
indictment  found  April  29th,  1868,  under  section  twenty- 
five  of  the  Internal  Bevenne  Act  of  July  13th,  1866,  for 
knowingly  using  a  still  for  the  purpose  of  distilling,  in  a 
certain  dwelling-house  situated  at  No.  189  Essex  street, 
in  the  city  of  New  York,  on  the  22d  of  June,  1867. 
They  plead  specially  a  plea  of  aui/refais  acquUj  in  this, 
that  they  have  heretofore  been  indicted  in  the  Circuit 
Court  for  this  District,  by  an  indictment  found  December 
23d,  1867,  under  section  twenty-three  of  the  same  Act, 
for  knowingly  carrying  on  in  this  district  the  business 
of  a  distiller,  on  the  22d  of  June,  1867,  without  having 
paid  the  special  tax  in  that  behalf  required  by  the  stat- 
utes of  the  United  States,  and  that  they  have  been 


SOUTHERN  DISTRICT  OF  NEW  YORK.  467 

The  United  Stetes  v,  Flecke. 

tried  on  the  indictment  first  fonnd  and  acquitted.  The 
earlier  indictment  specified  no  place  where  the  business 
was  carried  on  except  this  district  generally,  but  it  ap- 
pears that  the  evidence  given  on  the  trial  of  that  in- 
dictment showed  that  the  place  was  the  same  dwelling- 
house  specified  in  the  later  indictment,  and  that  the 
ground  of  acquittal  was,  that  the  defendants  were  not 
principals  in  the  business,  and  were  not  properly  to  be 
regarded  as  carrying  on  the  business,  and  were  not  the 
Iiersons  bound  to  pay  the  si>ecial  tax,  and  therefore  were 
not  within  the  twenty-third  section.  The  twenty-third 
section  provides,  that  if  any  person  shall  carry  on  the 
business  of  a  distiller,  without  having  paid  the  special 
tax  as  required  by  law,  he  shall  for  every  such  offence  be 
liable  to  a  fine  of  not  less  than  double  the  tax  imposed 
ui>on  the  spirits  distilled  by  such  person,  or  found  upon 
the  prendses  where  the  business  is  carried  on  in  violation 
of  the  section,  and  to  imprisonment  for  a  term  not  ex- 
ceeding two  years.  The  twenty-fifth  section  provides, 
that  no  person  shall  use  any  still  for  the  purpose  of  dis- 
tilling in  any  dwelling-house,  and  that  every  person 
who  shall  use  such  still  for  the  purpose  of  distilling  in 
any  dwelling-house,  shall  forfeit  such  still  and  all  the 
spirits  distilled,  and  pay  a  fine  of  one  thousand  dollars, 
or  be  imprisoned  for  not  more  than  one  year,  in  the  dis- 
cretion of  the  court. 

I  do  not  think  there  is  any  thing  in  the  earlier  indict- 
ment, or  in  the  fact  that  the  defendants  were  acquitted 
on  it,  to  prevent  their  being  indicted  by  the  later  in- 
dictment and  being  tried  under  it.  The  defendants 
could  not,  under  the  earlier  indictment,  have  been  con- 
victed of  the  offence  embraced  in  the  later  one,  nor 
would  the  evidence  necessary  to  support  the  later  in- 
dictment have  been  sufficient  to  produce  a  legal  convic- 
tion upon  the  earlier  one.  These  are  the  proper  tests  as 
to  whether  the  plea  of  a  former  conviction  or  a  former 
acquittal  is  good  or  bad,  ( Wharton^ s  Criminal  Law^  pp.  196 
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to  199,  2d  edUhn.)  Proof  on  the  trial  of  the  earlier  in- 
dictment, that  the  defendants  used  a  stiU  for  the  pur- 
pose of  distilling  in  a  dwelling-house  in  Essex  street, 
would  not  have  been  sufficient  to  convict  them,  under 
that  indictment,  of  carrying  on  the  business  of  a  dis- 
tiller, without  having  paid  the  special  tax  required  by 
law ;  nor  would  it  have  been  available  to  convict  them, 
under  that  indictment,  of  having  used  a  still  for  the 
purpose  of  distilling  in  a  dwelling-house,  because  such 
earlier  indictment  contained  no  such  charge.  The  of- 
fence created  by  the  twenty^-flfth  section,  is  not  a 
minor  offence  included  in  the  offence  created  by  the 
twenty-third  section,  as  a  greater  offence,  so  as  to 
authorize,  on  an  indictment  for  the  offence  created  by 
the  twenty-third  section,  a  conviction  for  that  created 
by  the  twenty-fifth  section. 

The  plea  is,  therefore,  overruled. 

B.  K.  PMps  {Assistant  District  Attorney),  for  the 
United  States. 

J.  Imxy  for  the  defendants. 


JUNE,  1868. 

THE  BAEKANTINE  KATHLEEN. 

BOTTOMRT. 

Where  a  British  Teasel,  bound  to  New  York,  put  into  Ship  Harbor,  Nova  Sootaa, 
in  dlstrese,  and  her  master,  who  was  half  owner,  had  her  repaired,  and,  haying 
no  means  to  pay  for  the  repairs,  borrowed  money  at  Hali&z,  on  a  bottomry  of 
the  vessel,  having  telegraphed  to  the  other  part  owner  of  the  vessel  in  Canada, 
but  not  having  been  able  to  procure  the  funds  he  needed  ezoept  by  the  bot- 
tomry: 

Hdd,  That  the  master  had  the  right  to  create  a  bottomry  on  his  own  interest  in 
tbe  vessel,  without  the  existence  of  any  necessity  for  doing  so. 

That,  as  to  the  interest  of  his  co-owner,  it  was  no  objection  to  the  bottomry,  that 
the  loan  was  effected  after  the  repidrs  were  made  end  the  sapplies  famished. 
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That,  the  neceeeity  for  the  repairs  being  shown,  it  was  for  the  claimant  to  show 
that  the  money  could  have  been  obtained  otherwise  than  by  bottomry,  if  he 
would  defend  against  the  bond. 

This  was  a  libel  filed  by  John  Taylor,  of  Halifax,  in 
JSovB,  Scotia,  to  recover  the  amount  of  a  bottomry  bond 
executed  at  Halifax,  on  the  3d  of  June,  1866,  by  Henry 
Barthe,  master  and  half  owner  of  the  barkantine  Elathleen, 
to  the  libellant,  upon  the  vessel,  to  secure  the  payment  of 
$3, 240  lawful  money  of  Nova  Scotia,  within  ten  days  after 
the  safe  arrival  of  the  vessel  at  Kew  York,  being  for  12, 700 
lawfol  money  of  Nova  Scotia,  with  20  per  cent,  premium. 
The  bond  recited  that  Barthe,  part  owner  and  master  of 
the  vessel,  then  in  prosecution  of  a  voyage  from  Halifax 
to  lingan  or  Cow  Bay,  in  the  Island  of  Gape  Breton,  and 
thence  to  New  York,  was  necessitated  to  take  up,  upon 
the  adventure  of  the  vessel,  the  12,700,  for  setting  the 
vessel  to  sea,  in  consequence  of  her  having  run  on  shore 
at  Little  Do\%r,  and  heavy  expenses  having  been  incurred 
in  getting  her  off  and  repairing  her,  and  making  her  fit 
to  continue  the  voyage,  and  discharging  the  lien  thereon 
for  said  expenses  and  repairs,  and  that  the  libellant  had, 
at  the  request  of  Barthe,  lent  and  supplied  to  him  said 
sum,  at  the  rate  of  $120  for  every  1100  advanced  during 
said  voyage. 

The  libel  averred  that  the  vessel,  while  on  said  voy- 
age, in  May  or  June,  1866,  ran  on  shore  at  Little  Dover, 
and  was  greatly  injured ;  that  she  was  taken  off  at  con- 
siderable expense,  and  put  into  Ship  Harbor,  in  the  Strait 
of  Ganso ;  that  heavy  expenses  were  incurred  in  getting 
her  off  and  repairing  her,  and  making  her  fit  to  continue 
the  voyage,  and  in  discharging  the  lien  thereon  for  said 
expenses  and  repairs ;  that  Barthe,  the  master  and  part 
owner  of  the  vessel,  being  a  stranger  at  Halifax,  and 
being  in  want  of  money  to  pay  for  the  repairs  of  the 
vessel  and  fit  her  for  sea,  and  furnish  her  with  provisions 
and  other  supplies  necessary  for  the  prosecution  of  his 
intended  voyage,  and  having  no  other  means  of  procu- 
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ring  the  same,  borrowed  from  the  libellant,  with  the 
commission  thereon,  $3,240,  lawful  money  of  Nova 
Scotia,  upon  the  bottomry  of  the  vessel,  and  that  said 
sum  was  advanced  and  paid  accordingly ;  that  the  said 
sum  of  $3,240  was  advanced  and  paid  by  the  libellant  to 
the  master  for  said  purpose,  and  was  necessary  therefor, 
and  that  the  vessel  could  not  otherwise  have  sailed  from 
Ship  Harbor ;  and  that  the  vessel  arrived  at  New  York 
on  the  19th  of  July,  1865.  The  libel  was  sworn  to  and 
filed  on  the  7th  of  August,  1865. 

The  other  half  owner  of  the  vessel  was  a  person 
named  Lucia,  of  Sorel,  in  Canada.  A  claim  by  one 
Oharlton,  as  sole  owner,  was  sworn  to  and  put  in  by  him, 
on  the  14th  of  August,  1865.  He  put  in  an  answer  to 
the  libel,  averring  his  sole  ownership  of  the  vessel  on  the 
27th  of  September,  1865,  when  the  answer  was  sworn  to 
by  him.  His  claim  and  answer  averred  that  he  was  in 
possession  of  the  vessel  when  she  was  seiased.  His  an- 
swer consisted  of  a  general  denial  of  the  material  allega- 
tions  of  the  libel. 

The  ground  taken  in  defence  was,  that  no  necessity 
was  shown  for  the  advance  of  the  money,  and  that  the 
master  did  not  send  to  Canada  to  see  if  he  could  procure 
the  money  he  needed,  and  that,  as  the  vessel  was  a  Brit- 
ish vessel,  in  a  British  port,  the  master  belonging  in 
Montreal,  the  bottomry  was  not  authorised. 

For  libellant,  Martin  db  Smith. 

For  claimant,  Beebe,  Dean  dk  Donohue. 

BiiATCHFOBD,  J.  The  master  had  an  undoubted  right 
to  create  a  bottomry  on  his  own  interest  in  the  vessel, 
without  the  existence  of  any  necessity  for  doing  so  (1 
Pa/rsons'  Mar.  Law,  410,  411,  and  oases  there  dteS).  So  far 
as  the  interest  of  his  co-owner  was  concerned,  the  evi- 
dence shows  that  the  repairs,  fitments,  and  supplies  were 
necessary  for  the  vessel ;  that  the  money  was  lent  on  the 
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bottomry  bond  in  good  faith,  for  the  purpose  of  paying 
for  those  repairs,  fitments,  and  supplies,  and  the  neces- 
sary wages  of  the  seamen,  and  was  applied  to  those  pur- 
IK)ses ;  that  the  debts  to  which  the  money  was  applied 
were  incurred  on  the  credit  of  the  vessel ;  and  that  the 
loan  was  indispensable  to  relieve  her  from  the  charges. 
Therefore,  it  is  no  objection  to  a  recovery  on  the  bond, 
that  the  loan  was  effected  after  the  repairs  and  fitments 
were  made  and  the  supplies  were  furnished  (The  Yuba,  4 
Blatchf.  a  a  jB.,  352). 

The  evidence  shows  that  the  master  communicated 
from  Halifax  by  telegraph  with  his  friends  in  Canada,  to 
see  if  he  could  procure  the  funds  he  needed,  but  that  he 
was  unable  to  do  so  except  by  resorting  to  the  bottomry. 
I  think  that  the  bottomry  was  justifiable,  although  the 
vessel  was  a  Canadian  vessel  in  the  British  port  of  Hali- 
fax. No  evidence  has  been  introduced  on  the  part  of  the 
claimant  to  show  that  the  money  could  hare  been  ob- 
tained in  some  other  way.  The  necessity  for  the  re- 
pairs and  supplies  being  shown,  it  is  for  the  claimant  to 
establish  such  a  defence  (The  Virgin,  8  Peters,  538,  550). 
The  reasonableness  of  the  maritime  rate  of  interest,  20 
per  cent.,  stipulated  for  by  the  bond,  is  sufficiently  shown 
by  the  evidence. 

The  libellant  is  entitled  to  a  decree  for  the  12,700  ad- 
vanced by  him,  with  20  per  cenU  interest  thereon,  being 
in  all  $3,240,  lawful  money  of  Nova  Scotia,  with  interest 
thereon  at  the  rate  of  7  per  cent,  per  annum,  from  July 
29th,  1865,  being  ten  days  after  the  vessel  arrived  at  New 
York. 
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JU^E,  1868. 

IN  THE   MATTER  OP  ISAAC    SEC5KEND0EP,   A 

BANKEUPT. 

Adjoueitmsiit. — ExAMiVATioir  OT  Baitkruft. 

Where  an  order  wis  obtained  for  the  examination  of  a  bankmpt  and  lus  wife,  pro- 
ceedings on  which  order  were  adjoomed  ssTeral  times,  during  which  time  the 
bankrupt  filed  a  petition  for  discharge,  and  obt^ned  sn  order  to  show  caose,  but 
nothing  was  done  on  tbd  retom  day  of  that  order,  bat  objections  were  after- 
ward filed,  and  cherenpon,  on  the  day  to  which  the  ezaminatian  had  been  ad- 
joomed, the  bankrupt  objected  U>  being  examined,  on  the  groond  that  he  liad 
applied  Tor  his  disdiarge,  and  the  time  to  -file  objectioas  to  the  discharge  had 
expired: 

J9eU^  That  the  adjoomment,  without  day,  of  the  proceedings  under  the  petition 
for  discharge,  terminated  those  proceedings,  unless  a  new  order  was  issued. 

That  the  objections  to  the  discharge  might  stand  as  properly  filed. 

niat  the  time  to  examine  witnesses  had  not  expired. 

That  Jie  Jme  to  file  objections  should  be  kept  open  by  adjournments  of  any  order 
to  show  cause,  until  a  ftiU  opportunity  for  the  examinatioD  of  the  bankrup..  and 
his  wife,  and  other  witnesses,  liad  l)een  giyen. 

In  this  case,  the  petition  of  the  bankrupt  was  filed  on 
November  21st,  1867.  On  March  3d,  1868,  a  creditor,  who 
had  proved  his  claim,  obtained  an  order  for  the  exam- 
ination of  the  bankrupt  and  his  wife.  Proceedings 
were  adjourned  on  that  order,  by  consent,  without 
examination,  on  several  occasions,  till  May  26th.  On 
March  18th,  the  bankrupt,  on  his  petition  for  discharge, 
obtained  an  order  to  show  cause,  &c.,  returnable  April 
20th,  but  on  the  return  day  nothing  was  done.  On 
May  16th,  the  examining  creditor  filed  notice  of  ap- 
pearance in  opposition  to  the  discharge,  and  on  the 
19th  of  May  he  filed  objections  to  the  discharge.  On 
May  26th,  the  day  to  which  the  examination  was 
adjourned,  another  attorney  appeared  for  the  bankrupt, 
and  objected  to  the  examination  of  the  bankrupt  and  his 
wife,  first,  because  the  time  to  examine  the  bankrupt 
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had  expired,  the  bankrapt  haying  applied  for  his  dis- 
charge ;  and,  second,  because  the  time  to  file  objections 
to  the  discharge  had  expired.  The  register  overruled 
the  objections,  and  certified  the  question  to  the  Oourt. 

Blatohfobd,  J.  The  adjournment  without  day,  on 
the  20th  of  April,  of  the  proceedings  under  the  petition 
for  discharge,  terminated  those  proceedings,  so  far  as 
any  action  under  the  order  to  show  cause  against  the  pe- 
tition was  concerned.  The  petition  for  discharge  re- 
mains good,  but  nothing  can  be  done  under  it,  unless  a 
new  order  to  show  cause  is  issued.  The  creditor  who 
filed  the  objections  to  the  discharge  was  not  called  upon 
to  file  them  when  he  did,  but  they  may  stand  as  properly 
filed  under  the  petition  for  discharge.  All  the  creditors 
who  shall  have  proved  their  debts  will  have  a  new  day 
for  filing  objection,  under  the  new  order  to  show  cause. 
The  time  to  examine  witnesses  has  not  expired,  and  the 
time  to  file  objections  to  the  discharge  should  be  kept 
open  by  adjourning  any  day  which  may  be  fixed  for 
showing  cause  against  a  discharge,  until  a  full,  reasona- 
ble opportunity  is  afforded  for  the  examination  of  the 
bankrupt  and  his  wife,  and  other  witnesses,  if  such  ex- 
amination is  desired. 


JUNE,  1868. 
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Salvaqs. — ^FiRS. — Quantum  Meruit. — Parties. — Costs. 

Where  a  tow-boat,  while  towing  a  yeseel,  saw  another  yessel  on  fire  at  a  wharf,  and 
went  to  her,  and,  with  a  iteam-pump,  helped  to  pat  the  fire  out,  being  delayed 
in  all  firom  three  to  four  hours,  and,  about  six  weeks  afterward,  without  any 
notice  to  the  owner  of  the  reasel  saved,  the  owner  of  the  tow-boat  filed  a  libel 
for  himself  alone,  claiming  a  salvage  of  seventy^ve  per  cent,  of  the  value  of 
the  vessel  saved : 
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Sdd,  TbMi,  as  the  owner  of  the  tow4NMii  wai  Dot  penonilly  present  at  the  serrice, 
there  oonld  be  no  award  of  aalyage  renraneratioii  to  him;  bat,  as  owner, he  was 
entitled  to  an  equitable  compensation  for  the  nse  of  liis  ressel. 

That»  as  the  nsnal  compensation  for  her  serrices  in  towing  was  $10  an  hoor,  and 
as  she  gave  the  ose  of  her  steam-punp,  the  som  of  $150  was  sniBoient  compen- 
sation. 

That,  under  the  cJrenmstances,  the  award  woold  be  without  costs. 

Blatchfobd,  J.    This  is  a  libel  for  salvage,  filed  by 
the  owner  of  the  steamboat  Gamecock,  a  vessel  eng^aged 
in  the  business  of  towing,  against  the  steamboat  Jack 
Jewett.  The  Gamecock,  while  on  a  trip  from  New  Haven 
to  New  York,  between  one  and  two  o'clock  A.  M.,  on  the 
14th  of  October,  1866,  towing  a  vessel,  discovered  the 
Jack  Jewett  on  fire,  lying  at  a  wharf  at  Biker's  Island. 
The  libel  avers  that  the  fire  had  driven  the  crew  of  the 
Jack  Jewett  from  her ;  that  she  was  abandoned  by  her 
officers  and  crew ;  and  that,  under  those  circumstajices, 
she  was  about  being  destroyed,  when  the  Gamecock, 
with  her  crew,  went   to   the  assistance  of  the  Jack 
Jewett,  and  by  the  exertions  of  such   crew,  and  the 
use  of  the  steamboat  and  her  pump,  the  fire  was  put 
out,   and  the  vessel  saved  in  a  damaged  state,  when 
otherwise  she  would  have  been  totally  destroyed.    The 
libel  claims  that  the  libellant  is  entitled  to  salvage  to 
the  amount  of  seventy-five  per  cent,  of  the  value  of 
the  saved  property,  which  is  averred  to  be  $4,500.     The 
answer  sets  up  that,  at  the  time  of  the  fire,  the  Jack 
Jewett  was  moored  at  the  wharf  at  Biker's  Island ;  that, 
after  she  had  been  burning  over  two  hours,  and  all  her 
joiner-work  had  been  destroyed,  and  nothing  was  left  of 
her,  except  her  hull  and  water  tanks,  and  the  flames  had 
so  subsided  that  her  crew  had  been  enabled  to  return  to 
her,  and  were  engaged  in  extinguishing  the  fire  in  her 
timbers  and  hull,  the  Gamecock  came  up,  and,  against 
the  will  and  remonstrance  of  the  master  and  persons  in 
charge  of  the  Jack  Jewett,  threw  some  water,  through 
a  small  hose,  upon  the  hull  and  timbers  of  the  Jack 
Jewett ;  that  such  services  were  of  no  real  benefit  to 
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her ;  that  all  that  was  saved  of  her  would  have  been 
saved,  without  the  aid  or  services  of  the  Gamecock; 
that  nothing  was  saved  except  the  huU,  which  was  in  a 
damaged  condition ;  that  all  lien  for  salvage  was  lost, 
because  the  libellant  left  the  Jack  Jewett  in  the  iH>sses- 
sion  of  the  claimant ;  and  that  this  court  has  no  juris- 
diction of  this  suit,  because  it  is  brought  for  services 
rendered  to  a  vessel  while  she  was  moored  at  a  wharf, 
and  not  while  she  was  employed  on  the  high  seas. 

The  libellant  is  not  entitled  to  recover  as  a  salvor  in 
this  case.  He  was  not  personally  engaged  in  the  service. 
The  libel  is  not  filed  on  behalf  of  those  who  were  per- 
sonally engaged  In  the  service.  It  is  filed  solely  on  be- 
half of  the  libellant,  as  owner  of  the  Gamecock,  for 
salvage  compensation  to  him  as  such  owner.  There  can, 
therefore,  be  no  award  of  salvage  remuneration  in  this 
case  (The  Charlotte,  3  W.  Bob.,  68,  72).  But  the  libellant, 
as  owner  of  the  vessel  which  rendered  the  assistance, 
and  which  was  diverted  for  a  time  from  her  proper  em- 
ployment, is  entitled  to  an  equitable  compensation  for 
the  use  of  his  vessel  (The  Charlotte,  above  cited).  The 
Gamecock  was  engaged  in  pumping  water  on  the  Jack 
Jewett  for  nearly  two  hours,  and  was  delayed  in  all  not  over 
from  three  to  four  hours,  when  she  resumed  her  voyage. 
It  is  shown  that  the  value  of  her  time,  in  towing,  is  ten 
dollars  an  hour.  This  rate  of  compensation,  so  far  as  the 
libellant,  as  owner  of  the  boat,  is  concerned,  covers  the 
time  of  the  boat,  and  the  value  to  him  of  the  services  of 
her  officers  and  crew.  In  addition  to  the  service  wMch 
the  Jack  Jewett  would  have  received,  if  the  Gamecock 
had  been  towing  her,  the  Jack  Jewett  had  the  benefit  of 
the  use  of  the  steam-pump  of  the  Gramecock,  to  throw 
the  water*  Something  should  be  allowed  for  this.  I 
think  an  aggregate  compensation  of  1150  to  the  libel- 
lant is  sufficient. 

It  is  in  evidence,  that  the  owner  of  the  Jack  Jewett 
never  heard  of  the  claim  for  salvage  till  the  libel  was  filed, 
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which  was  about  six  weeks  after  the  Are,  and  after  a  settle- 
ment had  been  made  by  him  with  the  Insurance  companies 
who  had  insurances  on  the  vessel,  and  after  he  had  com- 
menced to  rebmld  her.  In  view  of  this,  and  of  the 
unconscionable  amount  demanded  for  salvage  in  the 
libel,  in  a  case  which  is  not  a  case  of  salvage  at  all,  I 
shall  not  allow  costs  to  the  libellant.  A  decree  will  be 
entered  accordingly. 

Beebe^  Dean  <b  Donohue^  for  the  libellant. 

J.  K.  HiUy  for  the  claimant. 


JUNE,  1868. 

IN  THE  MATTEE  OP  LOUISA  HIRSOHBEEG,  A 

BANKEUPT. 

Attornbt's  Costs  under  Section  Twentt-eioht  of  the  Bankruptcy 

Act. 

Wher«  attorneys  of  a  rolimtary  banknipt  presented  and  proved  a  daim  for  legal 
serriceB  in  preparing  the  petition  and  schednlee,  and  advice  in  relation  to  ii,  and 
for  disbnrsements : 

EM,  That  no  part  of  it  was  a  debt  to  be  paid  in  full,  under  the  twenty-eighth  sec- 
tion of  the  bankruptcy  Act. 

In  this  case,  a  voluntary  bankrupt  had  inserted  in  her 
schedule,  A,  No.  1,  as  a  debt  to  be  paid  in  full,  according 
to  the  twenty-eighth  section  of  the  bankruptcy  Act,  a 
charge  of  her  attorneys  for  $250,  ''  for  legal  services  in 
preparing  the  petition  and  schedules,  and  advice  in  rela- 
tion thereto,"  the  attorneys'  disbursements  being  over 
$100.  The  creditors  and  the  assignee  objected  to  the 
allowance,  and  the  register  certified  the  question  to  the 
Court. 
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BiiATOHFOBD,  J.  I  do  not  think  that  the  claim  in 
question,  or  any  part  of  it,  even  to  the  extent  of  the  dis- 
bursements embraced  in  it,  is  a  claim  to  be  paid  in  full, 
under  section  twenty-eight  of  the  Act.  The  fees,  costs, 
and  expenses,  named  in'the  first  of  the  five  subdivisions, 
in  section  twenty-eight,  are  those  incurred  by,  and  due 
to,  the  register,  clerk,  assignee,  and  marshal,  and  not 
those  incurred  by  the  bankrupt,  or  due  to  his  attorney 
in  the  proceedings,  for  services  or  disbursements  in  con- 
nection with  such  proceedings. 


JUNE,  1868. 


IN  THE  MATTBE   OP  ALEXANDER   PEEAE,   A 

BANKEUPT. 

Indiyidual  Petition. — ^Pabtnbi^sbip  Dxbt. 

Copartnenhip  debts  may  be  proved  in  proceedings  institated  by  a  single  partner, 
on  an  individnal  petition,  whether  there  are  any  assets  of  the  copartnership 
or  not. 

The  bankrupt,  in  this  case,  filed  his  individual  peti- 
tion, which  made  no  reference  to  copartnership  debts, 
but  the  schedules  attached  showed  that  he  was  a  mem- 
ber of  a  firm  which  had  dissolved  more  than  six  months 
before  the  filing  of  the  petition,  and  contained  a  number 
of  debts  of  such  firm.  One  of  such  creditors  offered  proof 
of  his  debt  against  the  firm.  The  bankrupt  objected  to 
the  proving  of  the  debt  because  it  was  a  firm  debt.  The 
register  held  the  debt  to  be  provable,  and  certified  the 
question  to  the  Oourt. 

BiiATOHFORD,  J.  The  debt  in  question  is  provable, 
whether  there  are  any  assets  of  the  copartnership  or  not. 
If  there  are  any  such  assets,  they  must  be  administered 
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according  to  the  provisions  of  section  thirtynsix,  of  the 
bankruptcy  Act,  and  so  must  the  assets  of  t^e  separate 
estate  of  the  bankrupt. 


JUNE,  1868. 


IN  THE  MATTBE  OP  WILLIAM  K.  BBLGHBS, 

A  BANKRUPT. 

Place  of  Filing  Petition. 

Where  a  merchant,  who  had  resided  in  New  York  city  for  more  than  tweniy 
years,  failed  in  bosineBS,  sold  hie  residence  in  that  city,  and  removed  his  family 
to  New  Jersey,  and  they  thereafter  resided  there  upon  some  property  belonging^ 
to  his  wife,  while  he  engaged  as  a  clerk  with  his  snccessors  in  business,  and  oon> 
tinned  so  till  the  filing  of  bis  petition  in  bankruptcy,  two  yean  after: 

Held,  That  his  petition  was  properly  filed  in  the  Bonthern  District  of  New  York. 

The  petition  in  this  case  was  filed  on  February  19th, 
1868,  setting  forth  that  the  petitioner  had  done  business, 
and  had  a  place  of  business,  in  the  Southern  District  of 
New  York,  for  more  than  six  months  next  immediately 
preceding  such  filing.  The  petitioner  had  carried  on 
business,  and  resided  in  STew  York  city  for  more  than 
twenty  years  before  June,  1866,  when  he  failed  in  busi- 
ness, and  made  a  general  assignment,  sold  his  residence, 
and  removed  his  family  to  New  Jersey,  where  they  there- 
after resided  upon  some  property  belonging  to  his  wife. 
He  himself  at  once  engaged,  as  a  clerk,  upon  a  salary^ 
with  his  successors  in  business,  and  so  continued  till  his 
petition  was  filed. 

On  these  facts  the  question  whether  the  petition  was 
properly  filed  in  this  Court  was  submitted  to  the  regis- 
ter, who  held  that  it  was  properly  filed,  and  this  decision 
of  the  register  was  sustained  by  the  court. 
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JJJKE,  1868. 

m  THE  MATTEE  OP  EDWAED  BIGELOW,  DAVID 
BIGELOW,  AND  NATHAN  KELLOGG,  COMPOS- 
ING THE  FIEM  OP  E.  &  D.  BIGELOW,  INVOL- 
UNTAEY  BANKEUPTS. 

LiEK  OF  Creditor. — Bakk  Stock. 

Where  bankrupts,  at  the  time  of  the  adjudication  in  bankruptcy,  were  indebted 
to  a  bank,  in  which  they  severally  owned  stock,  and  the  by-laws  of  the  bank 
provided  that  the  stock  of  stockholders  should  be  liable  for  their  debts  to  the 
bank: 

JSM,  That  the  bank  had  a  lien  upon  the  stock,  and  had  the  right  to  apply  it  to- 
ward such  indebtedness,  whether  it  was  an  indebtedness  of  the  bankrupt  firm, 
or  of  the  individual  stockholders. 

The  bankrupts  in  this  case  were  adjudged  to  be  such 
on  the  petition  of  a  creditor,  on  November  16th,  1867. 
On  that  day  David  Bigelow  and  Nathan  Kellogg  were  in- 
debted, as  also  was  the  firm,  to  the  Pirst  National  Bank 
of  Saugerties,  in  large  amounts,  and  Bigelow  and  Kel- 
logg each  owned  twenty  shares  of  stock  in  the  bank,  of 
which  they  had  been  directors  from  its  foundation. 
The  bank  claimed  a  lien  upon  the  stock,  and  refused  to 
transfer  it  to  the  assignee  in  bankruptcy.  It  claimed 
this  lien  under  the  by-laws  of  the  bank,  adopted  on  July 
11th,  1865,  in  pursuance  of  a  clause  in  the  articles  of  as- 
sociation, which  gave  the  directors  power  to  make  by- 
laws, ''which  by-laws  may  prcAibit,  if  the  directors  shall 
so  determine,  the  transfer  of  stock  owned  by  any  stock- 
holder, who  may  be  liable  to  this  association,  either  as 
principal  debtor  or  otherwise,  without  the  consent  of  the 
bank."  The  by-laws  adopted  contained  the  following 
clauses :  ''Abt.  4. — Sec.  3.  This  association  shall  not, 
under  any  pretence,  loan  money  on  a  pledge  of  shares  of 
the  capital  stock  of  the  association.    But  this  shall  not 
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be  BO  constraed  as  to  prevent  the  association  from  apply- 
ing the  shares  of  any  individual  shareholder,  in  manner 
hereinafter  named,  toward  the  payment  of  a  Jnma  fide  debt, 
which  such  shareholder  may  owe  to  the  association^ 
Seo.  4.   The  association,  and  the  board  of   directors 
hereinafter  mentioned,  shaU  have  power  (whenever  any 
shareholders  thereof  shall  owe  a  debt  then  due  to  the 
association,  and  which  shall  have  been  due  and  unpaid 
for  the  space  of  three  months),  to  give  notice  to  such 
shareholder,  that  if  such  debt  be  not  paid  and  satisfied 
at  the  expiration  of  ten  days  irom  the  time  of  such 
notice,  the  shares  of  the  capital  stock  of  this  associa- 
tion, held  by  such  shareholder,  or  standing  in  his  name, 
or  so  much  thereof  as  may  be  necessary,  will  be  sold  in 
satisfaction  of  such  debt ;  and  if,  at  the  expiration  of 
said  ten  days,  the  said  debt  of  such  shareholder  shall  re- 
main due  and  unpaid,  the  board  of  directors  hereinafter 
mentioned  shall  have  full  power  and  authority  to  pro- 
ceed and  sell  the  shares  held  by  such  shareholder,  or  such 
part  thereof  as  shall  be  sujficient  to  pay  such  indebted- 
ness, either  at  the  board  of  brokers  in  the  city  of  'New 
York  or  at  public  auction  in  the  village  of  Ulster,  and 
to  appropriate  the  proceeds  of  the  sale,  if  of  sufBcient 
amount,  in  satisfaction  of  such  debt,  and  if  not  of  sufS- 
cient  amount  to  pay  the  whole  debt,  then  toward  and  on 
account  of  such  indebtedness.  Seo.  6.  No  shareholder  of 
this  association  shall  be  permitted  to  transfer  his  share, 
or  receive  a  dividend  or  interest  thereon,  who  shall  owe 
to  the  association  a  debt,  which  shall  have  become  due 
and  have  remained  for  the  space  of  one  day  unpaid,  until 
such  debt  be  paid,  unless  by  and  with  the  consent  of  the 
board  of  directors  of  the  association  hereinafter  men- 
tioned ;  and  any  transfer  made  contrary  to  the  provisions 
of  this  article,  shall  be  null  and  void.    Abt.  5. — Sec.  1. 
The  board  of  directors  shall  cause  suitable  books  to  be 
kept  for  the  registry  and  transfer  of  the  shares  of  the  as- 
sociation, and  every  transfer,  to  be  valid,  shall  be  made 
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in  such  books,  and  signed  by  the  shareholder,  or  his  at- 
torney, duly  and  specially  authorized  thereunto  in  writ- 
ing. Seo.  2.  No  shares  shall  be  transferred  on  which  any 
call  for  an  installment  of  capital,  or  any  interest  on  such 
installment,  shall  remain  unpaid.  Sec,  3.  Every  transfer 
shall  be  made  and  taken,  expressly  subject  to  all  the 
conditions  and  stipulations  contained  in  these  articles. 
Every  person  becoming  a  shareholder  by  such  transfer, 
shall,  in  proportion  to  his  shares,  succeed  to  all  the  rights 
and  liabilities  of  prior  shareholders.  Seo.  4.  The  board 
of  directors  may  close  the  transfer  books  at  any  time,  for 
a  period  not  exceeding  ten  days,  as  the  convenience  of 
the  association  may  require."  As  the  bank  claimed  this 
lien  upon  the  stock,  the  bank  and  the  assignee  agreed 
upon  a  statement  of  facts  raising  an  issue  of  law,  which 
the  register  adjourned  into  court,  giving  it  as  his  opin- 
ion that  the  lien  of  the  bank  was  terminated  by  non-ac- 
tion on  the  part  of  the  bank  to  enforce  it,  and  by  the 
appointment  of  an  assignee  in  bankruptcy. 

Blatohfobd,  J.  I  think  the  bank  has  a  lien  upon 
the  stock  so  held  by  Kellogg  and  Bigelow,  and  has  the 
right  to  apply  the  same  toward  the  payment  of  the  in- 
debtedness to  the  bank  which  was  due  on  the  16th  of 
November,  1867,  as  well  the  individual  indebtedness  as 
the  copartnership  indebtedness. 
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THE  STBAMEE  AEIADNE, 

Collision  opf  Barnsgat. — Stbamsr  akd  Brio. — Lights. — Spbed. — 

BuRDXK  of  Proof. 

Where  a  hrig.  Bailing  westward,  at  night,  and  keeping  her  coarse,  was  struck  on 
her  starhoard  quarter  by  a  steamer  running  south  by  west  quarter  west,  «t  the 
rate  of  about  seven  or  eight  knots  an  hour,  the  steamer  haying  kept  a  good 
lookout^  and  haying,  as  soon  as  the  brig  was  seen,  no  light  being  yisiUe,  stopped 
and  backed  her  engine,  and  haying,  as  soon  as  the  course  oi  the  brig  was  seen, 
put  her  helm  hard  a  starbard: 

Held,  That)  on  the  evidence,  the  brig  did  not  have  burning  such  a  green  light  mb 
could  be  seen  at  the  distance  of  two  miles,  and  that  this  fault  contributed  to  the 
collision; 

That  the  burden  was  on  the  libellants,  the  owners  of  the  brig,  to  establish  that  the 
steamer  was  in  fault ; 

That  it  was  not  shown  that  the  steamer  could  have  seen  the  brig  sooner ; 

That  the  speed  of  the  steamer  was  not  too  great,  as  she  had  the  right  to  rely  on 
the  exhibition  of  a  light  by  an  approaching  vessel ; 

That  the  steamer  was  not  in  fault,  and  the  libel  must  be  dismissed.* 

This  was  a  libel  for  a  collision,  which  took  place  about 
11  o'clock  P.  M,,  on  the  13th  of  December,  1865,  between 
the  brig  William  Edwards  and  the  steamer  Ariadne. 
The  brig  was  bound  from  Havre  to  New  York.  The 
steamer  was  a  propeller,  bound  ^rom  New  York  to  Appa- 
lachicola.  The  brig  had  taken  a  pilot,  and  was  about 
twelve  miles  from  Bamegat,  and  about  eight  miles  off 
shore.  The  libel  averred  that  the  brig  saw  the  steamer 
approaching,  at  a  distance  of  three  miles  off ;  that  the 
brig  was  at  the  time  close-hauled  to  the  wind,  and  had  all 
her  lights  displayed ;  that  she  kept  steadily  on  her  course, 
but  the  steamer  continued  to  approach  her  and  struck 
her  starboard  quarter,  causing  her  to  sink  and  be  totally 
lost.    The  damage  claimed  was  over  $60,000. 


*  This  decision  was  affirmed  by  the  Circuit  Court,  in  May,  1870. 
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The  answer  set  up  that  the  night  was  cloudy  and 
dark;  that  the  wind  was  from  north  to  north-north- 
east, a  strong  whole-sail  breeze ;  that  the  steamer  had 
her  lights  properly  set  and  burning,  and  a  competent 
lookout  properly  stationed  and  vigilant ;  that  the  steam- 
er had  no  sails  set,  and  was  going  from  seven  to  eight 
knots  an  hour,  heading  south  by  west  quarter  west,  Bam- 
egat  light  bearing  about  southwest  half  south ;  that  the 
brig  was  discovered  near  to  the  steamer,  a  little  on  her 
I>ort  bow,  no  lights  being  visible  on  the  brig,  and  heading 
towards  the  shore  across  the  steamer's  bows ;  that  the 
steamer's  bells  were  immediately  rung  to  stop  and  back, 
and  her  wheel  was  put  hard  to  starboard  so  as  to  make 
her  go  under  the  stem  of  the  brig,  but,  although  her 
engine  was  immediately  stopped  and  reversed,  and  her 
helm  was  put  hard  to  starboard  as  quickly  as  possible, 
yet,  by  reason  of  the  proximity  of  the  vessels,  it  was 
impossible  to  clear  the  brig ;  that  the  green  light  on  the 
starboard  side  of  the  brig  had  gone  out,  or  burned  so 
low  and  dimly,  or  had  so  smoked  the  glass  of  the  lantern, 
that  it  was  not  visible ;  and  that  the  brig  could  not  have 
been  seen  sooner  than  she  wm. 

For  libellants,  J".  E.  Pa/rsons  and  T.  Seudder. 

For  claimants,  JE.  H.  Owen^  and  C.  Bonohue. 

Blatohpobb,  J.  I  think  the  weight  of  the  evidence 
is,  that  the  brig  did  not  have  burning,  at  the  time  of  the 
collision,  such  a  green  starboard  light  as  the  statute  re- 
quires— a  light  capable  of  being  seen  on  a  dark  night, 
with  a  clear  atmosphere,  at  a  distance  of  at  least  two 
miles.  The  night  was  dark,  but  not  ibggy,  though 
cloudy,  and  the  evidence  is  that  the  light  of  a  vessel 
could  have  been  seen  that  night  two  miles.  iN'o  green 
light  on  the  brig  could  be  seen  from  the  steamer,  and  the 
evidence  from  on  board  the  brig,  that  her  green  light  was 
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burning  at  the  time  so  as  to  be  visible,  beyond  a  very 
short  distance,  is  very  unsatisfactory.  There  had  been 
trouble  with  both  of  the  side  lights  of  the  brig  that  night, 
and  they  had  required  to  be  taken  down  and  retrimmed. 
If  the  green  light  had  been  properly  burning,  it  would 
have  been  seen  from  the  steamer,  at  a  sufficient  distance 
to  have  left  the  brig  wholly  blameless,  and  the  steamer 
wholly  in  fault,  for  the  collision.  This  fault  on  the  part 
of  the  brig  undoubtedly  led  to  the  collision. 

In  any  view,  the  burden  is  on  the  libellants  to  show 
that  the  steamer  was  in  fault.  But,  as  the  brig  did  not 
have  a  green  light  properly  burning,  it  is  especially 
incumbent  on  them  to  show,  that,  notwithstanding  such 
condition  of  their  own  light,  the  collision  arose  from  the 
fault  of  the  steamer.  The  libellants  fail  to  show  this. 
They  do  not  show  that  the  steamer  could,  with  proper 
vigilance,  have  seen  the  brig  in  season  to  avoid  her.  The 
speed  of  the  steamer  was  not  too  great,  in  view  of  the 
character  of  the  night,  there  being  no  fog,  and  she  having 
a  right  to  rely  on  the  exhibition  of  a  light  by  an  ap- 
proaching vessel,  for  the  reason  that  a  proper  light,  if 
exhibited,  could  be  seen  at  adistance  sufficiently  great  to 
avoid  a  collision.  The  steamer  had  a  lookout  properly 
stationed,  competent  and  attentive,  and  it  is  not  made 
out  that  the  brig  could  have  been  seen  sooner  than  she 
was.  She  loomed  up  out  of  the  darkness,  but,  because 
her  green  light  could  not  be  seen,  her  course  could  not  be 
discerned,  and  the  evidence  is,  that  the  steamer  was 
promptly  slowed  and  stopped  and  backed,  and,  that  when 
the  master  of  the  steamer,  by  the  aid  of  his  night-glass, 
made  out  the  course  of  the  brig,  the  helm  of  the  steamer 
was  put  to  starboard,  which  turned  her  head  to  the  east- 
ward, and  was  a  proper  manoeuvre,  as  the  brig  was 
headed  to  the  westward. 

The  libel  must  be  dismissed,  with  costs. 
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THE  STEAMBOAT  AMEEIOA  AND  THE  STEAM- 

BOAT  NEW  HAVEN.    . 

Collision  in  Hudson  River.— Towboat. — Keeping  to  the  Right. 

Where  a  steamboat  was  coming  down  the  Hudson  river,  having  boats  in  tow  on 
each  side,  and  having  lights  properly  set,  and  kept  close  to  the  west  bank  of 
the  channel,  and,  seeing  the  lights  of  an  approaching  tow,  slowed  and  stopped, 
and  the  tog-boat  coming  np  was  b^bo  on  the  west  side  of  the  channel,  and,  seeing 
the  other's  lights,  hauled  out  to  the  eastward,  and  then  straightened  up  the 
river,  and  a  collision  occurred  between  one  of  the  boats  which  she  was  towing 
astern,  and  the  boat  on  the  port  side  of  the  steamboat  coming  down : 

ffeid.  That  there  was  no  fault  on  the  part  of  the  boat  that  was  injured ; 

That  the  steamboat  going  up  was  in  fault  in  not  keeping  to  the  east  side  of  the 
channel,  and  that  she  either  did  not  sheer  far  enough  to  the  eastward,  or  straight- 
ened up  the  river  too  soon ; 

That  the  steamboat  coming  down  was  not  shown  to  be  in  fault. 

This  was  a  libel  for  a  collision  which  occurred  about 
six  o'clock  P.M.,  on  the  25th  of  October,  1865,  after  dark, 
on  the  Hudson  river,  about  seven  miles  below  Albany, 
between  the  lake  boat  or  barge  Contest  and  a  boat  in  tow 
of  the  steamboat  America,  whereby  the  Gontest  was 
badly  damaged.  The  amount  of  damages  claimed  was 
$10,000.  The  Gontest  was  one  of  seventeen  boats,  all  of 
which  were  in  tow  astern  of  the  steamboat  New  Haven, 
fastened  in  tiers  by  hawsers,  there  being  five  tiers,  the 
boats  in  each  tier  being  abreast  of  each  other,  and  the 
Gontest  being  the  extreme  port  boat  in  the  third  or  the 
fourth  tier  of  boats,  there  being  four  boats  in  that  tier. 
The  New  Haven  was  bound,  with  her  tows,  from  New 
York  to  West  Troy.  The  America  was  on  her  way  down 
the  river  from  Albany,  with  two  boats  lashed  side  by  side 
to  her  starboard  side,  and  two  to  her  port  side,  and  some 
others  astern,  all  in  tow.    The  port  bow  of  the  extreme 
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port  boat,  on  the  port  side  of  the  America,  struck  the 
port  side  of  the  Contest  about  amidships,  tearing  off  her 
chine  plank,  and  cutting  through  her  timbers,  and  caus- 
ing her  to  leak  badly,  and  injuring  her  cargo.  The  libel 
charged  negligence  on  the  part  of  both  the  America  and 
the  New  Haven. 

The  answer  of  the  America  set  up,  that  when  the 
lights  of  the  Kew  Haven  were  seen  from  the  America, 
at  the  distance  of  from  a  mile  to  a  mile  and  a  half,  the 
America,  with  her  tows,  hauled  close  in  to  the  westward, 
and  near  to  a  stone  dike  which  forms  the  western  bank 
of  the  river  for  a  considerable  distance ;  that  the  Kew 
Haven,  still  coming  on  pretty  well  in  to  the  westward, 
the  America  was  slowed;  that  the  New  Haven  then 
sheered  out  to  the  eastward,  far  enough  to  herself  clear 
the  most  easterly  boat  on  the  port  side  of  the  America, 
and,  in  so  doing,  disclosed  to  the  view  of  the  America 
the  boats  towed  astern  of  the  New  Haven ;  that  the  en- 
gine of  the  America  was  then  stopped,  and  was  shortly 
after  backed,  as  soon  as  there  appeared  to  be  danger  of 
a  collision,  and  was  backing,  when  a  boat  or  boats  astern 
of  the  New  Haven,  on  the  port  side,  were  dragged  across 
the  bow  of  the  extreme  boat  on  the  port  side  of  the 
America,  by  the  New  Haven,  which,  after  sheering  out 
to  the  eastward,  straightened  up  the  river  so  close  to  the 
extreme  boat  on  the  port  side  of  the  America,  as  herself 
to  pass  within  ten  to  fifteen  feet,  or  nearer,  off  the  port 
side  of  said  boat ;  that,  at  the  time  of  the  collision,  the 
extreme  boat  on  the  starboard  side  of  the  America  was 
within  about  twenty  feet  of  the  dike  on  the  west  side  of 
the  river,  and  as  far  to  the  westward  as  it  was  safe  for 
her  to  be,  and  the  America  had  backed  so  that  the  boats 
towed  astern  of  her  were  close  upon  her ;  that  there  was 
abundant  time  and  room  for  the  New  Haven,  with  her 
tow,  to  have  passed  to  the  eastward  of  the  America  and 
her  tow,  and  she  ought  to  have  passed  so  far  to  the  east- 
ward with  her  tow  as  to  avoid  all  danger  of  a  collision ; 
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that  she  did  not  do  this,  nor  did  she  slow  or  stop  before 
the  collision ;  that  the  tide  was  flood,  bat  not  running 
strong ;  and  that  the  collision  w^  not  the  fault  of  the 
America. 

The  answer  of  the  New  Haven  contained  no  state- 
ment of  the  particulars  of  the  collision,  or  of  the  grounds 
assumed  by  the  New  Haven  in  defence.  It  consisted  of 
a  denial  of  all  the  ^material  allegations  of  the  libel,  and 
of  an  averment  that  the  New  Haven  was  carefully  navi- 
gated, and  that  the  collision  took  place  in  consequence 
of  the  individual  fault,  or  combined  fault,  of  the  Contest 
and  the  America,  and  was  the  fault  of  the  agents  and 
servants  of  the  libellants,  and  not  of  the  claimant. 

SpenoeTf  Hoes  <&  Metcalfe  for  the  libellants. 

C  Van  Santvoordy  for  the  America. 

Beebej  Dean  dh  Donokve^  for  the  New  Haven. 

BiuiTOHVOBi),  J.  There  is  no  evidence  showing  any 
fault  on  the  part  of  the  Contest.  The  testimony  is,  how- 
ever, satisfactory  to  show  that  the  New  Haven  was  in 
fault.  She  was  violating  the  statute  law  of  New  York  (1 
R.  S.J  part  1,  chap.  20,  tit.  10,  sec.  1),  which  required  her 
to  keep  to  the  right  or  easterly  side  of  the  channel.  Her 
pilot,  Kane,  who  was  at  the  wheel  at  the  time  of  the 
collision,  states  that  he  was  going  along  the  dike  till  he 
got  above  the  dam,  and  that  he  then  sheered  to  the  east- 
ward, on  seeing  the  America  approach,  till  he  got  clear 
of  the  America's  tow,  and  then  straightened  up  the 
river.  But  either  he  did  not  soon  enough  sheer  to  the 
eastward,  or  else  he  straightened  up  too  soon,  after 
sheering.  That  the  New  Haven  dragged  the  Contest 
into  contact  with,  and  across  the  bow  of  the  boat  lashed 
to  the  America,  is  shown  by  the  fact,  that  the  boats  in 
front  of  the  Contest,  as  well  as  she  herself,  and  the  boat 
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behind  her,  struck  against  the  boat  lashed  to  the  Amer- 
ica, although  none  of  them  were  injured  to  the  extent 
that  the  Gontest  was.  The  theory  on  the  part  of  the 
Kew  Haven,  that  the  America  took  a  sheer  to  the  east- 
ward when,  the  two  steamboats  were  abreast  of  each 
other,  is  not  supported  by  the  evidence.  The  America 
eame  down  as  near  to  the  dike  as  it  was  safe  for  her  to 
go,  and,  if  any  thing,  she  sheered  to  the  westward  rather 
than  the  eastward,  when  she  saw  the  near  approach  of 
the  New  Haven.  She  had  a  right  to. suppose  that  the 
Kew  Haven  would  keep  to  the  right  of  the  channel,  and 
would  sheer  out  to  the  eastward  in  season,  the  lights  of 
the  America  being  plainly  visible.  Her  speed  was  mod- 
erate, and  she  was  slowed  and  stopped  and  backed 
promptly,  and  her  forward  motion  was  stopped  at  the 
time  of  the  collision,  whereas  the  New  Haven  and  her 
tows  were  under  headway  at  that  time.  No  fault  is 
shown  on  the  part  of  the  America. 

The  libel  must  be  dismissed  as  to  the  America,  with 
costs,  and  the  New  Haven  must  be  condemned  in  dam- 
^es  and  costs,  with  a  reference  to  a  commissioner,  to 
ascertain  the  damages  caused  to  the  libellants  by  the 
collision. 


JUNE,  1868. 

IN    THE    MATTER    OF    ELY    HOPPOOK,    A 

BANKEUPT. 

Involuntary  Bankruptcy. — ^Trial.^Order  of  Proof. — Legal 

Process. 

Where  a  petition  in  inyolnntary  bankruptcy  alleged  that  the  bankrupt  had  ood- 
oealed  himself,  to  ayoid  the  service  of  legal  process,  Ac,  as  provided  in  the 
89th  section  of  the  bankmptoy  Act,  and  the  debtor  demanded  a  trial  by  jniy : 

Sdd,  That,  on  sach  trial,  notwithstanding  the  provisions  of  the  41st  section  of  tiie 
bankruptcy  Act,  the  creditor  was  called  upon  to  prove  the  facts  alleged  in  his 
petition. 
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That  an  order  for  the  examination  of  the  dehtor  in  proceedings  supplemental  to 
execntlon,  under  §  292  of  the  New  York  Ck>de,  was  "legal  process,"  within  the 
meaning  of  the  thirty-nintiL  section  of  the  bankruptcy  Act. 

This  was  a  petition  in  involuntary  bankruptcy,  pre- 
sented by  Bichard  S.  Brock  against  Ely  Hoppock.  The 
ground  of  bankruptcy  alleged,  was  that  the  debtor  had 
concealed  himself  to  avoid  the  service  of  legal  process 
in  an  action  for  the  recovery  of  a  debt  or  demand, 
provable  under  the  Act,  as  provided  in  the  thirty-ninth 
section  of  the  bankruptcy  Act. 

The  debtor  appeared  by  counsel,  and  demanded  a 
trial  by  jury.  On  such  trial  the  question  of  the  order  of 
proof  arose,  under  the  forty-first  section  of  the  Act, 
which  provides  that  ^'  if,  upon  such  hearing  or  trial,  the 
debtor  proves  to  the  satisfaction  of  the  court  or  of  the 
jury,  as  the  case  may  be,  that  the  facts  set  forth  in  the 
petition  are  not  true,'*  the  proceedings  shall  be  dis- 
missed. 

The  court  held  that  the  petitioner  was  called  upon  to 
prove  the  facts  alleged  in  his  petition. 

In  the  course  of  the  evidence  it  appeared,  that, 
judgment  having  been  rendered  against  the  debtor  and 
an  execution  returned  unsatisfied,  orders  in  proceedings 
supplementary  to  execution,  under  §  292  of  the  Oode  of 
New  York,  had  been  issued  and  attempted  to  be  served. 

The  court  held  that  such  orders  were  "legal  process," 
within  the  thirty-ninth  section  of  the  bankruptcy  Act. 


JUNE,  1868. 

PIPTY-ONE  BALES  OP  GOATS'  HAIB. 

Bevbnub  Act  or  1861. — Goats'  Hair. 

Under  the  twenty-third  section  of  the  tariff  Act  of  March  2d,  1861  (12  U.  8.  8laL 
ai  Large,  193,  196),  goats'  hair,  undeaned  and  unmanufactured,  is  exempt  from 
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daty,  notwithfltanding  the  proyisions  of  the  fourth  section  of  the  Act  of  Jane 
dOth,  1864  (18  Id,  206). 

This  was  an  application,  on  the  part  of  the  collector 
of  the  port  of  New  York,  for  an  order  directing  the  pay- 
ment, ont  of  the  proceeds  of  the  property  above-named, 
which  had  been  sold  as  perishable,  of  duties  on  the 
goods.  The  suit  was  brought  to  forfeit  the  goods  to  the 
United  States,  by  reason  of  fraud  in  the  entry,  and  the 
duties  were  claimed  under  the  fourth  section  of  the 
tariff  Act  of  June  30th,  1864  (13  U.  S.  Stat,  at  Lmrge,  206). 

BiiATOHFOBD,  J.  The  prayer  of  the  petition  is  de- 
nied. I  think  that  the  twenty-third  section  of  the  Act 
of  March  2d,  1861,  (12  TI.  S.  Stat,  at  Large,  193,  195)  ex- 
empting from  duty  hair  of  aU  kinds,  undeaned  and 
uiunanufactured,  applies  to  the  goats'  hair  in  question, 
which  is  undeaned  and  unmanufactured,  and  that  such 
section  is  in  force,  notwithstanding  any  thing  in  the  Act 
of  June  30th,  1864.  The  fourth  section  of  that  Act  is 
merely  a  substitute  for  the  twelfth  section  of  the  Act  of 
March  2d,  1861,  and  is  not  repugnant  to  any  thing  in  the 
provision,  in  regard  to  hair,  in  the  twenty- third  section 
of  the  Act  of  1861.  The  hair  in  question  was  exempt 
from  duty. 


JUNE,  1868. 

IN  THE  MATTEE  OP  EDWAED  BIGELOW,  DAVID 
BIGELOW,  AND  NATHAN  KELLOGG,  BANK- 
EUPTS. 

Application   to   Sell   Collaterals.  —  Previous   Proof    of  Dxbt 

Nbcsssart. 

Where,  ia  bankruptcy  proceedings,  a  creditor,  claiming  to  hold  ooIUfcerala  as  ee- 
cnrity  for  an  indebtedness  of  the  bankmpts,  applied  for  an  order  to  sell  the 
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same,  under  the  twentieth  section  of  the  bankruptcy  Act,  which  was  opposed 
by  the  assignee  in  bankruptcy  on  the  groiind  that  the  creditor  had  not  proved 
his  debt,  as  required  by  the  twenty-second  section  of  the  Act : 

Mdd,  That  the  creditor  could  substantiate  his  clidm  against  the  bankrupts,  so  far 
as  to  comply  with  the  requirements  of  the  twenty-second  section,  without  pre- 
viously ascertaining  the  value  of  the  securities  which  he  held. 

That^as  the  creditor's  right  to  hold  the  collaterals  was  dependent  upon  his  ability 
to  show  himself  to  be  a  creditor,  no  permission  to  sell  the  collaterals  could  be 
granted,  until  his  right  to  sell  them  was  shown,  as  required  by  the  twenty-sec- 
ond section  of  the  Act 

Benedict,  J.  This  is  an  application,  on  the  part  of 
the  National  Bank  of  the  Gommonwealth,  for  an  order 
directing  the  sale  by  the  bank  of  certain  stocks  belong- 
ing to  the  above-named  bankrupts,  which  the  bank  claims 
to  hold  as  security  for  the  indebtedness  of  the  bankrupts 
to  the  bank. 

The  application  is  founded  upon  a  petition  setting 
forth  that  the  bank  is  a  creditor  of  the  bankrupts  to  the 
extent  of  $31,880,  as  security  for  which  it  holds  certain 
stocks  pledged  by  the  bankrupts,  the  value  of  which  is  un- 
certain, and  as  to  which  value  the  assignee  in  bankruptcy 
declines  to  agree ;  and  the  petitioners  therefore  pray  for 
an  order  to  sell  said  stocks,  in  accordance  with  the  pro- 
visions of  the  twentieth  section  of  the  bankruptcy  Act, 
which  declares  that  ''  when  a  creditor  has  a  mortgage  or 
pledge  of  real  or  personal  property  of  the  bankrupt,  or 
a  lien  thereon  for  securing  the  payment  of  a  debt  owing 
to  him  from  the  bankrupt,  he  shall  be  admitted  as  a 
creditor  only  for  the  balance  of  the  debt,  after  deducting 
the  value  of  such  property,  to  be  ascertained  by  agree- 
ment between  him  and  the  assignee,  or  by  a  sale 
thereof,  to  be  made  in  such  manner  as  the  Court  shall 
direct." 

The  application  is  strenuously  opposed  by  the  as- 
signee in  bankruptcy,  princi|>al]y  upon  the  ground  that 
it  is  premature,  inasmuch  as  the  petitioners  have  taken 
no  steps  whatever  to  exhibit  or  prove  their  debt  in  the 
manner  required  by  the  twenty-second  section  of  the 
bankruptcy  Act. 

Vol.  n.— 81 
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The  question  thus  raised  I  have  considered  with  some 
care,  because  of  the  very  x>ositive  opinion  expressed  by 
the  intelligent  counsel  for  the  petitioners,  that,  if  the 
application  of  the  petitioners  be  now  denied,  it  will  be 
impossible  for  them  to  make  proof  of  their  debt  without 
by  that  act  releasing  their  right  to  the  securities  which 
they  claim  to  hold. 

This  opinion,  I  am  satisfied,  by  an  examination  of  the 
various  provisions  of  the  bankruptcy  Act,  is  erroneous ; 
and  I  am  also  satisfied  that,  in  the  present  postiu*e  of  the 
proceedings,  the  application  of  the  petitioners  cannot 
be  granted. 

According  to  the  plain  words  of  the  very  provision 
of  the  twentieth  section  which  gives  power  to  make  the 
order  here  prayed  for,  the  right  to  the  order  is  made  to 
depend  upon  certain  facts,  namely :  the  existence  of  a 
debt  owing  to  the  creditor  from  the  bankrupt,  by  virtue 
of  which  the  creditor  is  to  be  admitted  to  share  in  the 
distribution  of  the  bankrupt's  estate,  and  the  existence 
in  the  hands  of  the  creditor  of  securities  pledged  by  the 
bankrupt  to  secure  the  payment  of  that  debt. 

How  these  facts  shall  be  made  to  appear,  is  not  pro- 
vided in  the  twentieth  section,  but  is  provided  in  the 
twenty-second  section.  According  to  the  twenty-second 
section,  any  creditor  desiring  to  be  admitted  to  share  in 
the  estate  of  the  bankrupt  by  virtue  of  a  debt  owing 
him  from  the  bankrupt,  must  exhibit  his  claim  in  a  depo- 
sition, setting  forth  the  consideration  thereof  and  the 
securities,  if  any,  held  therefor.  Upon  this  deposition 
a  hearing  may  be  had,  and  testimony  offered  both  in 
support  of  and  in  opposition  to  the  averments  of  the 
deposition ;  and  an  adjudication  is  to  be  thereon  made. 
But  it  will  be  noticed  that  the  value  of  the  securities 
which  may  appear  to  be  held  by  the  creditor  is  not  re- 
quired by  the  Act  to  be  set  forth  in  the  deposition,  and 
that  Form  twenty-one  only  requires  an  estimate  of  that 
value  to  be  made.    The  value  of  the  securities  forms  no 
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part  of  the  issue  which  the  deposition  tenders,  nor  is  it 
a  fact  of  any  importance  to  be  known  until  it  shall  ap- 
pear that  there  is  a  valid  indebtedness,  and  that  such 
property  is  held  as  security  .therefor. 

These  facts  having  been  made  to  appear,  and  it  being 
thus  determined  that  the  i>erson  claiming  to  be  a  creditor 
is  in  fact  entitled  to  share  in  the  distribution  of  the 
estate,  it  then  becomes  necessary  to  ascertain  the  value 
of  the  property  of  the  bankrupt  which  ther  creditor  is 
entitled  to  hold,  in  order,  by  charging  that  value  against 
the  indebtedness  shown  to  exist,  to  fix  the  amount  which 
IS  to  be  allowed  as  the  creditor's  debt,  for  which  he  is 
entitled  to  be  admitted  to  share  in  the  distribution  of 
the  assets. 

The  mode  of  ascertaining  this  value  is  given  in  the 
portion  of  the  twentieth  section  above  cited,  and  when 
this  value  has  thus  been  ascertained  and  deducted  from 
the  indebtedness  proved,  then  the  debt  of  the  creditor 
is  proved  within  the  meaning  of  the  twentieth  section. 

As  used  in  that  section,  the  word  ''debt "  means  the 
amount  upon  which  the  dividend  is  to  be  computed,  and 
the  phrase,  **  prove  his  debt,"  is  equivalent  to  the  phrase, 
"share  in  the  distribution  of  the  assets." 

A  creditor  does  not  prove  as  against  the  estate,  or 
offer  to  so  prove,  the  whole  indebtedness  of  the  bank- 
rupt exhibited  in  his  deposition,  when  against  that  in- 
debtedness are  set  out  securities  held  therefor,  the  value 
of  which,  when  ascertained,  the  court  is  asked  to  deduct 
from  the  indebtedness,  in  order  to  arrive  at  the  balance 
of  the  account,  for  which  balance  alone  the  creditor 
seeks  to  be  admitted  to  share  in  the  distribution  of  the 
assets ;  and  I  fail  to  find  any  provision  in  the  bankruptcy 
Act  which  declares  that  the  exhibition  of  such  a  deposi- 
tion, and  proving  the  facts  which  it  avers,  if  it  be  con- 
tested, will  invalidate  the  right  of  the  creditor  to  the 
securities  which  he  is  found  to  hold. 

But  it  is  said  that  the  twentieth  section  declares  that 
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if  the  security  be  not  sold  or  released,  the  creditor  shaD 
not  be  allowed  to  prove  any  portion  of  his  debt,  and 
therefore  that  the  sale  asked  for  is  a  necessary  precedent 
to  any  attempt  to  exhibit  acclaim  to  be  a  creditor.  I 
have  above  stated  that  this  clause  does  not,  in  my 
opinion,  refer  to  the  exhibition  of  the  claim  required  by 
the  twenty-second  section,  but  refers  to  the  right  of  the 
creditor  to  have  his  debt  placed  on  the  list  as  entitled  to 
draw  a  dividend.  But,  if  this  be.  not  so,  it  is  by  no 
means  certain  that  the  clause  is  applicable  to  any  case 
but  one  where  the  value  of  the  proi>erty  exceeds  the  sum 
for  which  it  is  held  as  security,  which  is  not  the  case 
here ;  and,  besides,  if  the  clause  be  applicable  to  this 
case,  it  certainly  does  not  declare  that  if  the  creditor 
does  prove  his  debt,  he  shall  lose  his  security.  And,  in- 
asmuch as,  in  this  case,  the  assignee,  who  is  the  only  per- 
son opposing,  insists  that  the  petitioners  can  and  must 
prove  their  debt,  it  would  seem  that  the  clause  could  be 
no  impediment  to  the  petitioners. 

My  conclusion,  therefore*,  is  that  the  petitioners  can 
exhibit  and  substantiate  their  claim  against  these  bank- 
rupts so  far  as  to  comply  with  the  requirements  of  the 
twenty-second  section,  without  previously  ascertaining 
the  value  of  the  securities  which  they  hold,  and  that  in- 
asmuch as  their  rights  to  the  proceeds  of  the  stocks, 
which  they  concede  to  be  the  property  of  the  bankrupts, 
is  dependent  upon  their  ability  to  show  themselves  to  be 
creditors,  and  to  hold  this  property  as  security,  no  per- 
mission should  be  granted  them  to  sell  the  property  until 
their  right  to  do  so  is  shown  in  the  manner  required  by 
the  twenty-second  section  of  the  Act.  To  grant  that 
permission  now  would  be  to  assume  the  existence  of  facts 
which  may  never  be  made  to  appear,  for  it  cannot  now 
be  shown  that  the  petitioners  will  ever  seek  to  partici- 
pate in  the  proceedings  in  bankruptcy ;  or,  if  they  do, 
that  upon  the  hearing  it  will  be  adjudged  that  they  have 
any  debt,  or,  if  they  have,  that  these  stqcks  were  pledged 
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to  them  as  security  therefor ;  and  what  title  woald  be 
conveyed  by  a  sale  made  under  sach  circumstances,  in 
the  event  of  its  being  adjudged,  in  the  bankrupt  pro- 
ceedings, that  the  petitioners  were  not  creditors  of  the 
bankrupts,  or  that  they  did  not  hold  these  stocks  of  the 
bankrupt  as  security  for  any  debt  ? 

To  grant  that  permission  would  be  to  assume  as 
proved  the  facts  upon  which  the  right  to  the  order  is,  by 
the  Act,  made  dependent,  and  yet  make  the  order  for  the 
sole  reason  that  these  same  facts  have  not  been,  and  can- 
not now  be,  proved. 

I  must  confess  my  inability  to  see  how  such  aetion 
can  be  properly  required  of  the  court. 

The  motion  is  therefore  denied. 

James  JEmoU  and  E.  H.  Pomerayj  for  motion. 
P.  Cantin€j  opposed. 


JULY,  1868. 

IN  THE  MATTEE  OF  PATEICK  PUEOELL  AND 
HENEY  M.  EOBINSON,  BANKEUPTS. 

Sale  by  Assignee  of  Mortgaged  Profertt. 

Where  an  assignee  in  bankruptcy,  on  taking  possession  of  the  personal  property 
of  the  bankmpt,  found  that  a  portion  of  it  was  subject  to  a  chattel  mortgage, 
but  sold  it  all  without  objection  from  the  mortgagee,  and  the  property  mort- 
gaged did  not  sell  for  the  amount  of  the  mortgage : 

Seld,  That  the  mortgagee  was  not  thereby  entitled  to  be  paid  the  full  amount  of 
his  mortgage,  as  a  priyileged  debt. 

In  this  case  the  register  certified  to  the  court  that  a 
certain  portion  of  the  bankrupt's  property  delivered  to 
the  assignee  was  x>^rsonal  property,  which  was  covered 
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by  a  chattel  mortgage ;  that  the  assignee  had  sold  all 
the  property;  that  the  mortgaged  property  did  not 
at  such  sale  realize  the  amount  of  the  mortgage  ;  that 
the  holder  of  the  mortgage  claimed  that  the  assignee 
should  pay  the  amount  of  the  mortgage  in  full,  as  a 
privileged  debt,  making  up  the  deficiency  out  of  the 
proceeds  of  the  other  property ;  but  that  the  register 
had  held  that  such  claim  could  not  be  allowed. 

Blatghfobd,  J.  Understanding  the  question  certified 
by  the  register  to  be,  whether  the  assignee  shall  make 
up,  out  of  the  general  funds  of  the  estate,  any  difference 
between  the  net  proceeds  of  the  sale  of  the  mortgaged 
property,  and  the  amount  stated  by  the  mortgage  to  be 
due,  I  answer  it  in  the  negative. 


JULY,  1868. 

ALL  THE  DISTILLED  SPIEITS,  &c.,  POUND  AT 
THE  DISTILLERY  OP  ENGLAND  &  EVANS. 

Internal  Revenue. — Forfeiture — Mortgagor  and  Mortgagee. 

Where  property  was  seized  as  forfeited  for  an  alleged  yiolation  of  the  Internal 
Reyenne  Law,  and,  in  the  suit  brought  to  enforce  the  forfeiture,  a  motion  had 
been  made  to  bond  the  property,  which  had  been  denied,  and  thereupon  a 
mortgagee  intervened,  and  made  an  application  on  his  own  behalf  to  bond  the 
property: 

Held,  That  the  mortgagee  stood  in  no  better  position,  in  relation  to  the  alleged 
forfeiture,  than  the  mortgagor. 

That  it  was  the  thing  itself  which  was  forfeited  by  the  statute  in  question,  and  not 
the  rights  title,  and  interest  of  the  mortgagor. 

That  the  motion  must,  therefore,  be  denied. 

This  was  a  motion  made  by  Archer  &  Brother,  as 
claimants,  to  be  allowed  to  bond  certain  property 
in   the    custody   of  the   marshal    under  the    process 
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in  this  case.  The  property  was  under  seizure  for  al- 
leged violations  of  the  Internal  Bevenue  Laws  of  the 
United  States.  Archer  &  Brother  had  intervened  and 
filed  a  claim  and  answer,  claiming,  as  mortgagees,  the 
possession  of  a  part  of  the  property  so  seized.  Their 
claim  was  founded  on  a  chattel  mortgage,  executed  to 
them,  November  20th,  1866,  to  secure  a  debt  previously 
contracted,  and  conditioned  for  the  payment  thereof  in 
four  months  from  that  date.  The  seizure  was  made 
February  3d,  1868,  for  a  forfeiture  incurred  subsequently 
to  the  giving  of  the  mortgage.  The  information  was 
filed  February  6th,  1868. 

A  motion  had  been  previously  made,  on  the  part  of 
the  mortgagors,  or  parties  holding  under  them,  as  claim- 
antB  in  the  case,  to  bond  the  same  property,  which  motion 
was  denied  by  the  court. 


For  the  motion,  D.  McMahon. 


Attamey). 


Blatohford,  J.— The  ground  on  which  the  present 
motion  is  urged  is,  that,  as  the  mortgage  to  Archer  & 
Brother  was  made  in  good  faith,  as  security  for  a  debt 
incurred  for  merchandise  sold  to  the  mortgagors  by  the 
mortgagees  before  the  forfeiture  was  incurred,  and  as 
there  is  no  collusion  between  the  mortgagees  and  the 
parties  concerned  in  the  acts  out  of  which  the  forfeiture 
arose,  and  as  the  mortgagees  did  not  participate  in  such 
acts,  the  lien  of  the  mortgage  is  superior  to  the  claim  of 
the  United  States  under  the  forfeiture,  and  the  latter 
cannot  override  the  former.  It  is  insisted  that  nothing 
more  is  forfeited  to  the  United  States  than  the  right  of 
property  of  the  offender  who  violates  the  law,  in  the 
property  mortgaged,  and  that  the  United  States  take  the 
property  subject  to  the  lien  of  the  mortgage.  I  cannot 
■assent  to  this  view.    By  the  various  sections  of  the  In- 
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temal  Bevenae  Act  that  are  counted  on  in  the  informa- 
tion, it  is  the  offending  thing  that  is  forfeited,  the  entire- 
right  of  property  of  all  the  world  in  the  thing  is  cut  off^ 
the  proceeding  is  in  renij  and  it  is  not  the  right  of  prop- 
erty therein  of  the  mortgagor,  any  more  than  the  right 
of  the  mortgagee,  that  is  cut  off.  The  thing  is  the  of- 
fender, and  the  mortgagee,  by  suffering  the  thing  to  be 
in  such  a  position  that  the  offence  can  be  committed  in. 
respect  of  it,  is  just  as  much,  in  a  legal  sense,  a  partici- 
pant in  the  offence,  so  far  as  the  thing  is  concerned,  as 
the  mortgagor,  who  actively  uses  the  thing  to  commit 
the  offence. 

The  mortgagees  in  this  case  stand,  therefore,  in  the 
same  position  as  the  mortgagors,  and  as  those  who  hold 
under  the  mortgagors,  so  far  as  this  motion  is  concerned. 
Nothing  is  shown  to  vary  the  facts  on  which  the  court 
denied  the  previous  motion  to  bond.  The  present  mo- 
tion is,  therefore,  denied. 


JULY,  1868. 

IN  THE  MATTER  OP  MAESHALL  L.  DUNHAM 
AND  JOSEPH  OER,  INVOLUNTARY  BANK- 
RUPTS. 

Mortgage  by  Solvent  Debtor. — Revenue  Stamp. — Pleadino. 

Where  a  firm  executed  a  mortgage  upon  personal  property  in  their  store,  to  secure 
a  debt  due  to  one  of  their  creditors,  which  mortgage  was  executed  November 
Ist,  1667,  and  filed  November  26th,  1867,  and  on  the  2d  of  January,  1868,  the 
mortgage  was  foreclosed  and  the  property  sold,  the  mortgagors  having  failed  in 
business  in  December,  1867,  and  it  was  not  alleged  in  the  petition  in  invol- 
imtary bankruptcy,  which  was  filed  against  the  firm,  that  they  were,  when  the- 
mortgage  was  given,  bankrupt  or  insolvent  or  then  contemplated  bankruptcy 
or  insolvency : 

Jffeld,  That,  though  the  mortgage  was  not  given  for  a  present  consideration,  within, 
the  fourteenth  section  of  the  bankruptcy  Act,  and  although  it  was  made  with. 
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the  intent  to  give  a  preference  to  a  creditor,  it  was  not  made  with  intent  "  to 
delay,  defraud,  or  hinder**  the  creditors  of  the  mortgagors,  within  the  meaning 
of  the  thirty-ninth  section  of  that  Act. 

Where,  in  support  of  an  allegation  that  an  act  of  bankruptcy  had  been  committed 
by  the  transfer  of  certain  property  by  the  debtors,  when  bankrupt  or  insolvent, 
with  intent  to  prefer  a  creditor,  an  assignment  of  the  property  in  question  was 
offered  in  evidence,  which  had  no  Internal  Revenue  stamp  upon  it,  and  which 
was  the  only  proof  offered: 

Held,  That^  under  the  one  hundred  and  fifty-eighth  section  of  the  Internal  Reve- 
nue Act  of  June  80th,  1664  (18  U,  8.  Stat,  at  Large,  p.  292),  the  assignment  was 
void,  and  the  allegation  of  the  petition  in  bankrnptcy  was  not  sustained. 

In  proceedings  in  involuntary  bankruptcy,  no  replication  is  necessary  to  the  denial 
by  the  debtors,  according  to  Form  No.  61,  of  the  allegations  of  the  petition. 


Blatchpobd,  J.  The  petition  in  this  case  alleges 
two  acts  of  bankruptcy :  (1.)  That  the  debtors,  on  or 
about  the*  first  of  November,  1867,  being  possessed  of 
certain  estate,  property,  rights,  or  credits,  to  wit,  a  stock 
of  millinery  goods,  consisting  of  feathers,  flowers,  and 
numerous  other  articles,  together  with  the  lease,  fix- 
tures, and  furniture  of  the  premises  known  as  number 
334  Canal  street,  in  the  city  of  New  York,  made  a  sale, 
conveyance,  or  transfer  of  the  same  to  one  Bobert  Orr, 
of  said  city,  with  intent  to  delay,  hinder,  and  defraud 
the  creditors  of  the  said  debtors  ;  (2.)  That  the  debtors, 
on  or  about  the  day  of  January,  1868,  being  bank- 

rupt or  insolvent,  made  to  the  said  Bobert  Orr  an  as- 
signment, conveyance,  or  transfer  of  certain  property, 
rights,  and  credits,  to  wit,  the  book  accounts,  claims, 
demands,  and  debts  due  or  to  become  due  to  ^e  said 
debtors,  with  intent  to  give  a  preference  to  said  Bobert 
Orr,  he  being  or  claiming  to  be  a  creditor  of  the  said 
debtors,  or  with  the  intent,  by  such  disposition  of  their 
property,  to  defeat,  delay,  or  hinder  the  operation  of  the 
bankruptcy  Act. 

The  debtors  have  denied  the  acts  of  bankruptcy  set 
forth  in  the  petition,  and  testimony  has  been  taken  on 
the  issues  thus  raised. 

An  objection  is  taken  on  the  part  of  the  debtors,  that, 
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as  no  replication  has  been  filed  by  the  petitioners  to  the 
answer  of  the  debtors,  the  answer  must  be  taken  as  tme, 
and  the  proceedings  must  be  dismissed.  The  answer  is 
merely  the  form  of  denial  contained  in  Form  No.  61,  and 
states  that  the  debtors  deny  that  they  have  committed 
the  acts  of  bankruptcy  set  forth  in  the  petition,  and  aver 
that  they  should  not  be  declared  bankrupt  for  any  cause 
in  the  petition  alleged.  Such  an  answer  sufficiently 
raises  an  issue  as  to  the  acts  of  bankruptcy  alleged  in 
the  petition.  It  amounts  to  the  general  issue,  and  no 
replication  is  necessary.  The  objection  is,  therefore, 
ovemiled. 

The  first  act  of  bankruptcy  alleged  is  founded  on  that 
clause  of  the  thirty-ninth  section  of  the  Act  which  pro- 
vides, that  if  a  debtor  shall  make  a  sale,  conveyance,  or 
transfer  of  his  estate,  property,  rights  or  credits,  with 
intent  to  delay,  defraud,  or  hinder  his  creditors,  he  shall 
be  deemed  to  have  committed  an  act  of  bankruptcy.  It 
is  not  an  element  of  this  act  of  bankruptcy  that  the 
debtor  shall  be,  at  the  time  of  committing  it,  bankrupt 
or  insolvent,  or  be  contemplating  bankruptcy  or  insolv- 
ency, nor  is  any  allegation  to  that  effect  made  in  the 
I>etition,  in  connection  with  the  first  alleged  act  of  bank- 
ruptcy. 

The  testimony  in  support  of  the  first  act  of  bank- 
ruptcy alleged  shows  that  the  debtors,  on  the  first  of 
November,  1867,  executed  and  delivered  to  Bobert  Orr 
a  chattel  mortgage  on  '^six  bunches  of  flowers,  and  all 
other  the  stock  in  trade,  fixtures,  lease,  and  furniture, 
and  all  other  goods  and  chattels  mentioned  "  in  a  sched- 
ule annexed  to  the  mortgage,  and  then  '4n  the  store 
and  premises  No.  334  Ganal  street,  in  the  city  of  New 
York"  (the  schedule  specifying  the  lease  of  the  prem- 
ises, and  sundry  flowers,  straw  goods,  feathers,  and 
the  fixtures  and  furniture  in  the  store),  to  secure  the 
payment  of  the  sum  of  five  thousand  dollars  on  demand, 
with  interest  thereon  from  the  date  of  the  mortgage  to 
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the  time  of  payment,'  being  (as  the  mortgage  states) 
*'the  amount  of  my  promissory  note  bearing  even  date 
herewith,  this  mortgage  being  given  as  collateral  secu- 
rity thereto/'  This  mortgage  was  filed  on  the  26th  day 
of  November,  1867,  in  the  proper  office  to  make  it  a  valid 
mortgage  under  the  laws  of  New  York,  in  the  absence 
of  an  actual  and  continued  change  of  possession  of  the 
mortgaged  property.  The  evidence  shows,  that  the 
debtors  commenced  business  in  January,  1867,  and  failed 
the  last  of  December,  1867 ;  that  the  mortgage  was  given 
at  the  suggestion  of  Bobert  Orr,  to  secure  a  debt  of 
$5,000  due  by  the  debtors  to  Bobert  Orr,  and  evidenced 
by  a  note  or  notes  of  the  debtors  for  that  amount,  held 
by  Bobert  Orr ;  that  the  value  of  the  mortgaged  prop- 
erty, at  the  time  the  mortgage  was  given,  was  between 
$2,000  and  $3,000;  that  the  mortgage  covered  all  the 
property  of  the  debtors,  except  their  book  accounts; 
and  that  the  debtors  continued  business,  and  remained 
in  possession  of  the  mortgaged  property,  after  the  mort- 
gage was  given,  until  the  2d  of  January,  1868,  when 
Bobert  Orr  foreclosed  the  mortgage,  and  a  sale  was  had 
of  the  mortgaged  property.  It  is  not  shown  affirmatively 
that  the  debtors  were  insolvent  at  any  time  prior  to  the 
last  of  December,  when  they  failed.  Under  these  cir- 
cumstances, although  the  mortgage  was  not  given  for  a 
present  consideration,  within  the  provision  of  section 
fourteen  of  the  Act,  still  it  was  a  mortgage  on  personal 
property  of  the  debtors,  held  by  the  creditor,  Bobert 
Orr,  for  securing  the  payment  of  a  debt  owing  to  him 
fifom  the  bankrupt,  and  thus  within  the  saving  clause  of 
section  twenty  of  the  Act ;  and,  it  not  being  alleged  in 
the  petition,  or  shown  by  the  evidence,  that  the  mort- 
gage was  given  when  the  debtors  were  bankrupt  or  in- 
solvent, or  contemplated  bankruptcy  or  insolvency,  it 
cannot,  although  it  was  made  with  the  intent  to  give  a 
preference  to  Bobert  Orr  as  a  creditor,  be  held  to  be  within 
any  of  the  inhibitions  of  the  thirty-ninth  section  of  the 
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Act,  or  to  have  beeu  made  with  intent  to  '^  delay,  de- 
fraud, or  hinder  ^'  the  creditors  of  the  mortgagors,  within 
the  meaning  of  those  terms  as  used  in  that  section. 
There  is  nothing  to  impeach  the  hana  fides  of  the  debt 
dne  to  Bobert  Orr,  and,  to  hold  that  these  debtors,  when 
not  bankrupt  or  insolvent,  or  contemplating  bankruptcy 
or  insolvency,  had  no  right  to  secure  that  debt  by  a 
chattel  mortgage  so  long  as  they  owed  other  debts,  and 
that  the  giving  of  such  mortgage  is  to  be  taken  as  evi- 
dence of  an  intent  to  delay,  defraud,  or  hinder  the  cred- 
itors of  the  mortgagors,  and  is  to  be  regarded  as  forbid- 
den by  the  thirty-ninth  section  of  the  Act,  would  render 
invalid  all  chattel  mortgages  by  solvent  debtors.  There 
certainly  was  no  intent  to  delay,  defraud,  or  hinder 
Bobert  Orr  as  a  creditor.  The  inhibition  is  against  the 
hindering,  delaying,  or  defrauding  by  the  debtor  of  *'  his 
creditors,"  that  is,  all  his  creditors,  as  a  body,  generally. 
The  only  inhibition  against  giving  a  preference  to  a 
creditor  by  a  mortgage  is  found  in  a  subsequent  clause 
in  the  thirty-ninth  section,  which  is  confined  to  the  case 
where  the  debtor  so  giving  the  preference  is  bankrupt 
or  insolvent,  or  is  contemplating  bankruptcy  or  insolv- 
ency. The  first  act  of  bankruptcy  alleged  is,  therefore, 
not  sustained. 

As  to  the  second  alleged  act  of  bankruptcy,  the  only 
evidence  to  sustain  it  is  an  instrument  in  writing,  signed 
by  the  debtors,  dated  December  28th,  1867,  purporting 
to  transfer  to  Eobert  Orr,  in  order  to  secure  the  indebt- 
edness of  the  debtors  to  him,  sundry  accounts  against 
sundry  persons  named  in  the  transfer,  and  amounting  to 
$2,593.98.  This  instrument  has  no  Internal  Bevenue 
stamp  upon  it.  It  ought  to  have  had  upon  it  a  stamp  of 
at  least  five  cents,  as  an  agreement  or  contract,  under 
Schedule  B  following  section  170  of  the  Internal  Beve- 
nue Act  of  June  30th,  1864,  as  amended.  By  section 
158  of  that  Act,  every  instrument  not  stamped  according 
to  law  is  declared  to  be  invalid  and  of  no  efiect.    Not 
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only  did  the  petitioning  creditors,  on  the  hearing,  claim 
that  this  instrument  was  void  for  want  of  the  proper 
stamp,  but  the  debtors  also  insisted  that  it  was  void  for 
the  same  reason.  It  was  and  is  void  for  that  reason, 
and  the  second  alleged  act  of  bankruptcy  is,  therefore, 
unsustained  by  proof. 

The  proceedings  are,  therefore,  dismissed,  with  costs 
to  the  respondents. 

Thomas  McGoverrij  for  the  petitioning  creditors. 

L.  J.  Inmsmg^  for  the  respondents. 


€uBkxn  gbtrirl  ai  Jichj  gorh* 


JULY,  1868. 

IN  THE   MATTEE  OP  FKANOIS  A.  HIKSOH,   A 

BANKEUPT. 

Injunction. — Attachment. — Jurisdiction. 

Where,  previous  to  the  passage  of  the  bankruptcy  Act,  an  attachment  had  been 
issued  out  of  the  Supreme  Court  of  the  State  of  New  York  ogninst  the  property 
of  H.,  who  made  a  motion  to  set  aside  the  attachment,  which  Was  denied,  and  he 
appealed  from  the  order  denying  his  motion  to  the  general  term  of  the  court,  but 
the  pUintiffs  in  the  suit  in  the  meantime  proceeded  to  judgment  and  execution, 
under  which  funds  levied  on  under  the  attachment  had  been  paid  to  the  sheriff  and 
hy  him  paid  to  the  judgment  creditor,  so  that,  at  the  time  of  the  passage  of  the 
bankruptcy  Act,  no  proceeding  was  pending  in  that  suit  except  the  appeal  from 
the  order  above  mentioned,  and  thereafter  the  judgment  debtor  filed  his  petition 
in  bankruptcy  and  obtained  an  order  from  the  Bankruptcy  Court  that  the  cred- 
itors show  cause  why  they  should  not  be  restrained  from  enforcing  their  claim, 
with  a  stay  of  proceedings  meantime,  and  before  the  order  to  show  cause  was 
returnable,  the  appeal  in  the  State  Court  above  referred  to,  was  called  in  its  order 
And  dismissed  by  the  plaintiffa'  attorney,  he  having  had  notice  of  the  stay 
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granted  by  the  Bankruptcy  Court,  and  a  motion  was  thereupon  made  for  an  at- 
tachment against  the  judgment  creditor  and  his  attorney  for  disobedience  of  the 
stay: 

Bdd,  that  as  that  appeal,  if  successful,  would  not  have  affected  the  judgment  whidt 
had  been  reoovered  against  the  bankrupt,  or  replace  the  money  which  had 
been  paid  to  the  creditor,  or  give  the  assignee  in  bankruptcy  any  right  whidi 
he  would  not  otherwise  possess,  the  dismissal  of  the  appeal  could  not  be  asid 
to  be  a  yiolation  of  the  order  of  this  court  forbidding  proceedings  to  enforce 
the  plaintiffis'  claim. 

Whether  a  Bankruptcy  Court  has  power  to  enforce  the  protection  of  the  bankrupt 
aguost  suits  peuding  outside  of  the  district,  and  brought  by  parties  redding 
and  being  outside  of  the  district,  or  how  obedience  to  its  orders  is  to  be  en- 
forced outside  of  the  district,  Queref 

This  was  a  motion  for  an  attachment  against  George 
Kretz,  and  Titus  Eldridge  his  attorney,  for  a  contempt, 
in  disregarding  an  order  of  this  court  made  in  the  above- 
mentioned  bankrupt  proceedings.  The  facts  were  as 
follows :  The  petition  of  the  bankrupt  was  filed  in  the 
Eastern  District  of  New  York  on  the  22d  day  of  May, 
1868,  and,  upon  the  same  day,  the  petitioner  was  declared 
a  bankrupt.  The  proceedings  in  bankruptcy  thereupon 
proceeded  and  were  still  pending,  the  bankrupt  not  hav- 
ing as  yet  received  his  discharge,  and  no  assignee  having 
as  yet  been  appointed.  Prior  to  any  of  these  proceed- 
ings, and  prior  to  the  passage  of  the  bankruptcy  Act, 
George  Kretz  and  a  Dupont  Davis  had  commenced  an 
action  against  the  bankrupt  in  the  Supreme  Court  of 
the  State  of  New  York,  and  obtained  an  attachment 
against  his  property,  by  virtue  of  which  a  certain  amount 
of  money  in  the  Bank  of  America,  in  the  City  of  New 
York,  had  been  attached.  A  motion  was  thereupon  made 
in  behalf  of  the  bankrupt,  in  the  State  Court,  to  set  aside 
the  attachment,  which  motion,  at  the  time  of  the  com- 
mencement of  the  bankruptcy  proceedings,  was  pending 
before  the  general  term  of  the  Supreme  Court,  in  the  City 
of  New  York,  upon  an  appeal  taken  by  the  bankrupt  from 
an  order  denying  the  motion  to  set  aside  the  attachment. 
The  bankrupt  thereupon  applied  to  this  court  for  an  in- 
junction to  restrain  further  proceedings  in  the  action  in  the 
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State  Court  and  obtained  an  order  directing  the  plaintiffs 
in  that  action  to  show  canse,  before  this  court,  why  all 
proceedings  on  the  part  of  the  said  creditors  to  enforce 
the  payment  of  their  said  claim,  either  by  proceedings 
in  the  action  aforesaid  or  otherwise,  should  not  be  stayed 
to  await  the  determination  of  this  court  in  bankruptcy 
on  the  question  of  the  discharge  of  said  bankrupt,  and 
that,  meanwhile,  all  proceedings  of  said  plaintiffs  to  en- 
force the  payment  of  their  claim  be  stayed.  Before  the 
return  day  of  this  order,  it  happened  that  the  appeal  was 
called  in  its  order  upon  the  calendar  of  the  State  Court, 
and  was  then  dismissed  by  the  plaintiffs'  attorneys  after 
notice  of  the  stay  granted  by  this  court.  This  motion 
was  made  for  an  attachment  against  the  creditors  and 
their  attorney  for  a  contempt  of  this  court  in  violating 
l^e  stay. 

Benedict,  J.  The  difficulties  surrounding  this  pro- 
ceeding, which  were  suggested  to  counsel  upon  the  orig- 
inal application,  and  which  impelled  me  to  issue  an 
order  to  show  cause,  with  a  stay  meanwhile,  instead  of 
a  peremptory  injunction,  have  not  been  removed  by  the 
argument  which  has  been  had.  There  is  certainly  diffi- 
culty in  holding  that  any  provision  of  the  bankruptcy  Act 
confers  upon  this  court  the  power  to  issue  an  injunction 
which  shall  run  into  all  the  States  in  the  Union,  and  be 
effective  to  stay  proceedings  which  may  be  pending 
against  the  bankrupt  in  any  court  of  any  State.  Accord- 
ing to  the  theory  of  the  Judiciary  Act,  the  jurisdiction 
of  the  District  Courts  is  limited  to  their  resi)ective  dis- 
tricts. According  to  the  theory  of  the  various  laws  re- 
lating to  the  Federal  judiciary,  the  jurisdiction  of  the 
District  Courts  is  limited  to  their  respective  districts. 
The  jurisdiction  conferred  upon  these  courts  by  the 
bankruptcy  Act  is  indeed  an  extended  one,  for  the  proper 
exercise  of  which  it  would  seem  necessary,  in  certain 
cases,  that  the  orders  of  the  bankruptcy  court  should  run 
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throughout  the  United  States ;  but  it  is  certainly  di£B 
cult  to  affirm  that  this  extended  power  has  been  conferred 
by  any  of  the  provisions  in  the  Bankrupt  Law.  If,  how- 
ever, it  can  be  held  that  this  power  is  necessary  to  the 
exercise  of  the  jurisdiction  expressly  conferred,  and 
therefore  to  be  implied,  and  that  when  the  bankrupt 
has  surrendered  all  his  property  to  a  District  Court, 
before  which  alone  his  proceedings  in  bankruptcy  can 
be  considered  to  be  pending,  he  has  the  right  to  look  to 
that  court  for  the  protection  against  suits,  pending  the 
adjudication  upon  his  petition,  which  the  Act  expressly 
declares  that  he  shall  have,  and  which  it  is  not  easy  to  see 
that  any  other  court  can  grant,  and  that  every  creditor 
of  the  bankrupt,  wherever  he  may  be,  is  a  party  to  the 
proceedings  under  the  petition,  and  therefore  subject  to 
the  orders  of  that  court,  whether  served  in  or  out  of  the 
judicial  district  in  which  the  petition  was  filed,  still 
another  difficulty  arises  in  regard  ta  the  method  of  en- 
forcing obedience  to  such  orders  by  parties  residing  and 
being  out  of  the  judicial  district,  which  is  the  present 
case.  If  an  attachment  be  issued,  to  whom  shall  it  be 
directed  ?  I  find  no  authority  conferred  upon  this  court 
to  issue  process  to  the  marshal  of  any  other  district, 
directing  him  to  arrest  those  persons  and  bring  them 
before  this  court.  In  criminal  cases,  the  practice  in 
regard  to  delinquents  out  of  the  district  is  regulated  by 
the  33d  section  of  the  Judiciary  Act  (1  Stat.  p.  91),  where 
it  is  provided  that,  for  any  crime  or  ofi'ence  against  the 
United  States,  the  offfender  may  be  arrested  wherever 
he  may  be  found ;  and,  if  such  arrest  is  within  a  district 
other  than  that  in  which  the  offence  is  to  be  tried,  the 
judge  of  the  district  where  the  delinquent  is  arrested 
issues  his  warrant  to  the  marshal  of  his  district,  direct- 
ing the  removal  of  the  delinquent  to  the  district  where 
the  trial  is  to  be  had.  It  might  be  that  upon  an  attach- 
ment for  contempt  being  ordered,  the  proceedings  could 
be  considered  as  thenceforth  a  criminal  proceeding,  and 
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ao  the  offender  bronght  before  the  judge  of  the  district 
Tehere  the  arrest  might  be  made,  and  then  transferred  to 
this  court  under  the  provisions  of  the  Judiciary  Act. 
But  if  not,  then  I  do  not  see  how  this  Oourt  can  do 
more  than  issue  its  writ  to  the  marshal  of  the  district, 
to  be  executed  only  within  this  district.  Such  a  pro- 
ceeding, however,  in  this,  as  in  most  cases,  would  be 
entirely  futile  and  unavailing  as  a  means  of  enforcing 
the  orders  of  the  Oourt,  for  the  offenders  do  not  reside 
in  the  district,  and  there  is  no  evidence  that  they  can 
«ver  be  foimd  therein.  These  diflSculties  I  am  not,  how- 
ever, required  to  solve  in  the  present  case  by  means  of 
the  facts  shown  upon  the  return  of  the  order  to  show 
•cause,  for  it  appears  that  prior  to  the  commencement 
of  the  action  in  the  State  Oourt,  the  bankrupt  had,  by  a 
general  assignment,  transferred  all  his  property  to  an 
assignee  for  the  benefit  of  his  creditors.  The  money  in 
the  Bank  of  America  would  therefore  pass  to  this  as- 
signee, if  not  bound  by  the  attachment  which  was  sub- 
sequently issued  upon  the  commencement  of  the  action 
in  the  State  Oourt,  and  would  in  no  event  pass  to  the 
assignee  in  bankruptcy  when  appointed.  The  action  of 
the  State  Oourt,  moreover,  as  it  now  appears,  had  pro- 
ceeded to  judgment  before  the  passage  of  the  bank- 
ruptcy Act,  and  the  money  attached  in  the  bank  had  been 
paid  to  the  sheriff,  and  by  him  paid  to  the  plaintiffs  upon 
the  judgment  and  execution  issued  thereon,  so  that  at 
the  time  of  the  commencement  of  the  bankruptcy  pro- 
ceedings the  only  proceeding  pending  in  the  State  Oourt 
was  an  appeal  taken  by  the  bankrupt  from  an  order 
denying  a  motion  to  set  aside  the  attachment,  and  this 
appeal,  if  successful,  would  in  no  way  affect  the  judg- 
ment which  has  been  recovered  in  this  action,  nor  would 
it  retake  from  the  plaintiffs  the  money  received  from 
the  bank,  nor  would  it  give  the  assignee  in  bankruptcy 
any  right  which  he  would  not  otherwise  possess.  It 
therefore  seems  clear  that  no  action  of  the  plaintiffs  in 
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regard  to  this  appeal  would  tend  to  enforce  any  demand 
against  the  bankrupt,  nor  deprive  the  assignee  in  bank- 
ruptcy of  any  property  or  right*  When,  therefore,  the 
appeal  being  called  upon  the  calendar  for  argument,  the 
plaintifis  dismissed  it  for  want  of  prosecution,  the  coun- 
sel for  the  bankrupt  being  present  and  not  desiring  to 
proceed,  they  cannot  be  said  to  have  disobeyed  the 
order  of  this  court,  which  forbade  all  proceedings  to 
enforce  their  said  claim.  The  motion  must,  therefore,  be 
denied. 


JULY,  1868. 

THE  STEAM  FERRY-BOAT  WARREN. 

Collision. — Pleading. — Costs. 

Where  a  libel  for  a  collision  failed  to  conyey  any  idea  of  the  manner  in  which  the 
collision  took  place,  but  was  not  excepted  to,  and  on  the  hearing  a  decree  was 
made  dismissing  it: 

Hdd,  That  no  costs  wonld  be  giyen,  becanse  the  libel  shonld  haye  been  exoqited 
to  and  dismissed. 

■ 

BEiirEDiCT,  J.  The  libel  in  this  case  is  filed  to  re- 
cover the  sum  of  (250,  being  the  damages  alleged  to 
have  been  sustained  by  the  steamer  Utah,  in  two  collis- 
ions with  the  ferry-boat  Warren,  It  is  meager  in  its 
details,  and  fails  entirely  to  convey  any  idea  of  the 
manner  in  which  either  collision  took  place.  It  sets 
forth  none  of  the  movements  of  either  vessel  on  either 
occasion,  makes  no  allusion  to  the  causes  of  either  acci- 
dent, and  fails  to  state  the  nature  or  amount  of  tiyary 
sustained  on  each  occasion.  The  only  fact,  tending  to 
describe  either  accident,  which  is  stated,  is  that  the 
Utah  was  on  each  occasion  leaving  her  pier  in  the  East 
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River,  This  fact  is  contradicted  by  the  only  witness 
called  by  the  libellant,  who  states  that  the  first  collision 
was  in  the  morning,  when  the  Utah  was  coming  in,  and 
the  second  in  the  afternoon,  when  she  was  leaving  her 
pier.  This  witness,  as  to  the  first  collision,  says  it  was 
of  little  account,  and  the  pilot  and  deck  hand  of  the 
ferry-boat  testify  that  they  never  knew  of  any  such 
occurrence.  As  to  the  second  collision,  the  witness 
is  more  particular,  but  I  cannot  believe  he  describes 
it  with  accuracy.  It  seems  to  me  to  be  highly  im- 
probable that  any  such  accident  as  this  witness  de- 
scribes could  have  occurred.  This  single  witness,  called 
by  the  libellant,  is  positively  contradicted  by  two  wit- 
nesses from  the  ferry-boat,  who,  while  they  admit  that 
the  ferry-boat  touched  the  Utah  one  day  as  she  went 
out,  deny  in  toto  the  story  of  the  libellant's  witness,  and 
aver  that  the  slight  accident  that  did  occur  was  caused 
by  the  backing  of  the  Utah,  and  after  the  ferry-boat 
had  fairly  entered  her  slip,  and  had  dropped  her  pin. 
Furthermore,  while  the  libel  is  filed  to  recover  (250  as 
the  amount  of  damage  sustained,  it  is  shown  that  at 
the  time  the  damages  were  stated  to  be  only  831,  and  a 
bill  for  that  amount  was  rendered.  In  such  a  state  of 
the  pleadings  and  proofs,  no  decree  can  be  rendered  in 
favor  of  the  libellants.  The  libel  must  therefore  be 
dismissed.  I  withhold  costs,  however,  for  the  reason 
that  a  libel  so  entirely  insufficient  upon  its  face,  accord- 
ing to  well-established  decisions  should  have  been  ex- 
cepted to,  and  thus  dismissed. 

L.  B.  BunneU^  for  libellants. 

Beebe^  Dean  dk  Danohue^  for  claimants. 
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JULY,  1868. 

THE  STEAMSHIP  NBBEASKA. 

Collision. — ^Vessel  lying  at  a  Pier. 

Where  a  steamship  was  coming  into  Pier  Bl,  in  the  East  River,  in  the  harbor  of 
New  York,  in  tow  of  a  tug,  and,  by  the  order  of  the  pilot  of  the  steamship,  a 
movement  of  the  tug  was  made  which  caused  the  steamship  to  swing  against 
a  schooner  lying  at  the  end  of  Pier  89,  so  as  to  crush  in  a  canal  boat  which 
lay  between  the  schooner  and  the  end  of  that  pier : 

Held,  That  it  was  the  duty  of  the  steamship  to  come  in  at  Pier  87  so  as  to  Avoid 
touching  the  yessels  at  Pier  89,  and  that  she  was  responsible  for  the  damage, 

Benedict,  J.  These  are  two  actions,  whicli  were 
tried  together,  brought  by  the  owners  of  the  canal-boat 
Sarah  Ball,  and  the  owners  of  certain  cargo  on  board 
that  boat,  to  recover  the  damages  sustained  by  the  re- 
spective libellants  in  a  collision  which  occurred  at  Pier 
No.  39,  in  this  harbor,  on  the  20th  day  of  November, 
1867.  There  is  little  or  no  dispute  as  to  the  facts,  which 
are  as  follows :  The  canal-boat  lay  at  the  end  of  Pier 
No.  39,  inside  of  a  schooner,  being  there  engaged  in 
delivering  her  cargo  of  coal.  The  place  was  a  proper 
place  for  her  to  lie ;  she  was  properly  moored,  and  the 
evidence  fails  to  show  any  fault  on  her  part  conducing 
to  the  accident  which  ensued.  The  steamer  was  bound 
to  Pier  No.  37,  in  tow  of  a  tug  upon  a  hawser.  When 
she  was  turning  in  the  river,  and  as  she  was  passing  the 
pier  at  which  the  canal-boat  and  schooner  lay,  the  tide 
being  flood,  an  order  was  given  by  the  pilot  of  the 
steamer  to  the  tug,  which  had  stopped  her  engine  for  a 
short  time,  to  go  ahead.  Thereupon  the  tug  started  up, 
and  by  her  action  hauled  the  bow  of  the  steamer  some- 
what into  the  river,  thereby  causing  the  steamer's  stem 
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to  swing  in  shore,  and  thereby  the  steamer's  starboard 
quarter,  as  she  passed,  came  down  upon  the  schooner 
with  force  enough  to  crush  the  canal-boat  inside.  The 
only  question  discussed  by  the  claimant  was,  whether  the 
tug  should  not  be  the  party  held  liable,  inasmuch  as  her 
action  caused  the  steamer  to  swing  in  upon  the  vessels 
at  the  pier.  But  the  evidence  fails  to  show  that  the  tug 
disobeyed  any  order  given  by  the  persons  in  charge  of 
the  steamer,  under  whose  direction  she  was,  while  it  does 
appear  that,  as  the  steamer  was  handled,  she  would, 
without  the  action  of  the  tug,  have  touched  the  schoon- 
er, although  it  may  be  that  she  would  in  that  case  done 
no  damage.  It  was  the  duty  of  the  steamer,  having 
full  control  of  herself  and  of  the  tug,  to  come  into  her 
pier,  No.  37,  in  such  a  way  as  to  avoid  touching  the 
vessels  at  Pier  No.  39.  The  evidence  fails  to  show  any 
excuse  for  not  doing  so;  and  it  is  evident  that  the 
master  of  the  steamer  did  not  consider  the  action  of  the 
tug  to  have  been  such  as  to  excuse  the  steamer,  from 
the  fact  which  he  himself  states,  that  after  the  accident 
occurred,  he  went  round  to  the  schooner,  inquired  as  to 
the  damage  done  to  her,  and  sent  a  man  to  repair  it.  This 
fact,  together  with  the  further  circumstances  that  the 
answer  does  not  allude  to  any  fault  or  action  of  the  tug 
as  a  cause  of  the  collision,  are  decisive  of  the  case.  The 
decree  must  be  for  libellants,  with  an  order  of  reference 
to  ascertain  the  amount. 


Benedict  <&  Benedict^  for  libellants. 
Owen^  Nash  <&  Oray,  for  claimants. 
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SavA^nn  gtsttirt  of  Stfa  gorh. 

AUGUST,  1888. 

IN  THE  MATTER  OF  WILLIAM  8.  CONE  AND 
WILLIAM  M.  MORGAN,  INVOLUNTARY  BANK- 
RUPTS. 

PLWPiJfo  I"  Bankhoptct. — Fracduluitlt  Stoppibo  Patmjwt. 

Wban  ■  p«titloii  in  ioTolanUr;  buikraptey  alleged  u  so  act  of  baDkroptc;  that 
the  dtbtort  had  "  fraadnleDtlj  stopped  and  inspendei],  and  &ot  resumed  p>j- 
meDt  of  their  commercial  paper  for  a  period  of  fonrtecD  daja,"  bat  do  facta 
were  itated  in  tbe  petition  of  in  the  affidavit  nhioh  accompanied  it,  to  show 
that  Bucb  stoppage,  Ac.  were  fraodalent : 

iM(  That  no  order  to  show  cause  could  be  issued. 

This  was  au  application  for  an  order  to  show  cause 

why  the  debtors  should  not  be  adjudged  bankrupts.    The 

petition  was  filed  by  Wright  Gillies  and  James  M.  Gillies, 

and  alleged  that  they  were  creditors  of  William  S.  Cone 

and  William  M.  Morgan,  and  that  in  April  last  said 

Cnne  &  Morgan  made  in  their  favor  a  promissory  note, 

ible  in  two  months,  for  $618.19;  that  at  the  time  said 

)  became  due,  payment  was  demanded  and  refused ; 

that  within  six  months  before  tbe  filing  of  tbe  pe- 

>n,  the  said  Cone  &  Morgan  suspended  payment  of 

r  commercial  paper  for  a  period  of  fourteen  days. 

(latchford,  J.  The  petition  merely  states  a  legal 
fusion  that  the  debtors  "have  fraudulently  stopped 
suspended,  and  not  resumed  payment  of  their  eom- 
cial  paper,  for  a  period  of  fourteen  days."  This  is 
ed  substantially  in  the  language  of  the  thirty-ninth 
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section.  The  affidavit  to  sustain  the  allegations  of  the 
petition  merely  states  the  same  legal  conclusion.  The 
stoppage  and  non-resumption  are  sufficiently  shown,  but 
no  facts  are  set  forth  to  judicially  satisfy  the  Court  that 
such  stoppage  and  non-resumption  were  fraudulent. 
Mere  stoppage  and  non-resumption  for  fourteen  days 
are  not  sufficient,  nor  is  fraud  inferable  therefrom. 
The  order  to  show  cause  is  refused. 


SEPTEMBER,  1868. 

IN    THE    MATTEE    OF    JULIUS    L.    ADAMS,   A 

BANKEUPT. 

Application  for  Examination  of  Bankrupt. 

Where  an  application  was  made  to  a  register  yerbally,  by  a  creditor  who  had 
proved  his  debt,  for  an  order  for  the  examination  of  the  bankrupt,  and  was  not 
supported  by  petition  or  affidavit,  and  the  reg^ter  held  that  the  application 
was  insofficient : 

Held,  That  snch  application  ought  to  haye  been  made  on  petition  or  affidavit, 
duly  verified,  showing  good  cause  for  the  granting  of  the  order. 

In  this  case,  a  creditor,  who  had  duly  proved  his  claim, 
applied  to  the  register  for  an  order  for  the  examiDation 
of  the  bankrupt,  under  section  twenty-six  of  the  bank- 
ruptcy Act.  The  application  was  made  verbally,  and 
was  unsupported  either  by  petition  or  affidavit.  The 
register  held  ^  that  the  application  was  insufficient,  and 
on  request  certified  the  question  to  the  Court. 

BiiATCHFORD,  J.  The  creditor,  in  the  present  case, 
to  obtain  an  order  according  to  Form  No.  45,  for  the 
examination  of  the  bankrupt  under  section  twenty-six 
of  the  Act,  must  apply  for  such  order  by  petition  or 
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affidavit,  duly  yerified,  and  show  good  cause  for  the 
grantiug  of  the  order. 


SEPTEMBER,  1868. 

IN  THE  MATTEE  OF  DOErs  HOUSBEEGEE  AKD 
GUSTAV  ZIBELIN,  BANKEUPTS. 

Date  whbn  Assionmbnt  ik  Bankruptct  takss  Effect. — Sheriff's 
Fees  on  an  Attachment  issued  prsyious  to  Bankruptcy  Pro- 
ceedinos. 


Where  an  attachment  was  issued  to  a  sheriff  on  June  8th,  under  which  he  seized 
on  that  day  goods  of  the  debtors,  and  they,  on  June  10th,  filed  their  petition  in 
bankruptcy,  and  on  June  19th  the  register  demanded  of  the  sheriff  the  goods 
which  he  had  attached,  which  he  refused  to  deliver  up,  and,  on  September  1st, 
an  assignee  was  appointed,  who  also  demanded  the  goods,  and  the  sheriff 
claimed  to  hold  them  for  his  fees,  of  which  he  presented  a  bill,  and  the  assignee 
requested  the  register  to  sanction  its  payment,  which  he  refused  to  do : 

Held,  That  the  assignment  in  bankruptcy  diRsolyed  the  attachment; 

That  such  assignment  dated  back  to  the  10th  of  June,  and  the  title  of  the  as- 
signee to  the  property  Tested  in  him  as  of  that  date,  but  subject  to  all  liens 
then  existing ; 

That  the  proceedings  of  the  sheriff,  up  to  June  10th,  were  regular  and  yalid,  and 
he  had  a  lien  on  the  property  for  fees  which  had  then  accrued,  but  to  no  greater 
extent. 


In  this  case,  the  petition  in  bankruptcy  was  £Qed  on 
June  10th,  1868.  On  June  19th,  the  register  applied  to  the 
sheriff  of  the  city  and  county  of  New  York  for  the  de- 
livery of  certain  goods  which  he  had  seized  on  June  8th, 
under  an  attachment  against  the  property  of  Hous- 
berger  &  Zibelin,  which  he  had  received  on  that  day» 
The  sheriff  refused  to  deliver  up  the  goods.  An 
assignee  was  appointed  September  1st,  and  having  also 
demanded  the  goods  of  the  sheriff,  was  presented  with 
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a  bill  for  sheriff's  fees,  and  the  sheriff  refused  to  de- 
liver up  the  goods  until  such  bill  was  paid.  The  as- 
signee applied  to  the  register  to  sanction  the  payment 
of  the  billy  which  he  refused  to  do,  but  certified  the 
question  to  the  court. 

BiiATOHFOBD,  J.  The  attachment  must  be  assumed 
to  have  been  properly  issued  on  the  8th  of  June.  It 
was  legal  and  valid  until  it  was  dissolved.  It  was  dis- 
solved on  the  10th  of  June.  The  assignment  which  dis- 
solved it  related  back  to  the  commencement  of  the  pro- 
ceedings in  bankruptcy  (sec.  14).  The  filing  of  the 
petition  on  the  10th  of  June,  followed  by  an  order  of 
adjudication,  was  the  commencement  of  proceedings 
(sec.  38).  The  attachment  was,  therefore,  dissolved  by 
the  assignment  as  of  the  10th  of  June.  The  title  to  the 
property  attached  vested  in  the  assignee  as  of  the  10th 
of  June,  but  it  so  vested  subject  to  all  subsisting  liens 
then  existing  on  the  property.  The  attachment  was 
not  vacated  or  made  void  db  initio.  It  was  only  dis- 
solved from  and  after  June  10th.  The  proceedings  of  the 
sheriff  under  it,  up  to  June  10th,  were  regular  and  valid, 
and  I  think  he  has  a  lien  on  the  property,  for  his  fees 
which  accrued  prior  to  the  filing  of  the  petition,  but  to 
no  greater  extent. 
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SEPTEHBEB,  1868. 

m  THE  MATTEE  OF  GEORGE  J.  G.  DAVIDSON, 

A  BANKRUPT. 

» 

Conflict  of  Jurisdiction. — ^Titlb  to  Property. — Practice. 

Where  property  had  been  leried  on  by  a  sheriff  as  the  property  of  D.,  and  was 
duly  taken  from  his  poseession  in  a  suit  of  claim  and  deliyery  brought  in  a 
State  Court  by  other  parties  who  claimed  to  own  it,  and  who  gave  the  naual 
undertaking  for  its  return,  if  such  return  was  adjudged,  and  in  due  course  of 
such  suit  it  was  deliyered  to  the  plaintiffiB,  and  a  warrant  in  bankruptcy  haying 
been  issued  in  proceedings  against  D.,  the  marshal,  under  such  warranty  took 
the  property  from  the  plaintiffs'  poseession  and  deliyered  it  to  the  assignee  in 
bankruptcy,  and  they  applied  on  affidayits  for  an  order  directing  the  assignee 
to  deliyer  it  back  to  them : 

Seld,  That  the  case  was  not  one  of  any  conflict  between  the  marshal  and  the 
officers  of  the  State  Court ; 

That  the  remedy  of  the  parties  was  by  a  suit  against  the  marshal  or  the  assignee, 
or  by  bill  in  equity  or  petition; 

That  the  motion  must  be  denied,  but  that  the  assignee  should  make  no  disposal  of 
the  property  for  ten  days,  to  enable  the  parties  to  take  proceedings  to  protect 
themselyes. 

This  was  a  motion  for  an  order  directing  the  assignee 
in  bankruptcy  to  surrender  the  possession  of  certain 
coal,  held  by  him  as  part  of  the  property  of  one  George 
J.  G.  Davidson,  a  bankrupt.  It  appeared  from  the  pa^ 
pers  that  the  coal  in  question,  when  in  possession  of 
Davidson,  was  levied  on  by  the  sheriflf,  by  virtue  of  an 
execution  against  Davidson.  Subsequently  it  was  taken 
from  the  possession  of  the  sheriff  by  the  coroner,  by  vir- 
tue of  proceedings  for  claim  and  delivery  instituted  in 
the  Supreme  Court  of  the  State  by  the  parties  now  mov- 
ing, who  were  the  original  owners  of  the  coal,  and  who 
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insisted  that  the  title  to  the  coal  never  passed  from  them 
to  Davidson  for  the  reason  that  he  obtained  possession 
by  reason  of  fraudulent  representation.  At  the  time  the 
coroner  took  possession  of  the  property,  he  received 
from  the  plaintiffs  in  replevin  an  undertaking,  as  required 
by  the  statute,  for  the  return  of  the  property,  if  return 
thereof  should  be  adjudged,  and  for  the  payment  of  such 
sum  as  might,  for  any  cause,  be  recovered  against  the 
plaintiffs.  And  no  return  of  the  property  having  been 
required  by  the  defendant  in  that  action,  as  might  have 
been  done  under  the  statute,  the  property  was  delivered 
by  the  coroner  to  the  plaintiffs  in  replevin,  from  whom 
it  was,  however,  taken  by  the  marshal  of  the  United 
States,  by  virtue  of  a  warrant  in  bankruptcy,  issued  out 
of  this  court  against  Davidson.  Subsequently,  the  mar- 
shal delivered  the  property  to  the  assignee  in  bank- 
mptcy,  who  held  the  same  as  property  of  the  bankrupt, 
and  claimed  title  thereto  by  virtue  of  the  assignment  in 
bankruptcy.  Upon  such  a  state  of  facts,  the  plaintiffs 
in  replevin  moved  the  court,  upon  affidavits,  for  a  sum- 
mary order,  directing  the  assignee  to  deliver  them  the 
property. 

Benedict,  J.  The  facts  presented  in  these  papers  do 
not  make  out  a  case  of  conflict  between  the  marshal  and 
the  officers  of  the  State  Court  as  to  the  possession  of  the 
property  in  question ;  nor  do  they  require  the  inter- 
ference of  the  court  by  its  summary  order  to  avoid  a 
conflict  of  jurisdiction.  This  property  has  not  been 
taken  by  the  marshal  from  the  officers  of  any  coiurt,  but 
from  private  persons,  who  claim  to  be  the  owners  of  it. 
No  interference  with  the  process  of  the  State  Court,  by 
any  officer  of  this  court,  is  shown,  and  no  officer  of  the 
State  Court  makes  application  to  this  court  for  protec- 
tion. The  remedy  of  these  parties,  therefore,  is  not  by 
an  application  like  the  present,  but  by  an  action  at  law 
against  the  marshal  or  the  assignee ;  or,  perhaps,  by  a 
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bill  in  equity,  where  all  the  rights  of  all  parties  conld  be 
passed  on  and  determined ;  or  by  a  petition  in  accord- 
ance with  the  suggestion  made  by  the  Snpreme  Court,  in 
Buck  V.  Oolberth,  in  3  Wall.,  p.  347.  It  might  be  that 
the  present  proceeding  conld,  without  injustice,  be 
treated  as  such  petition  ;  but  I  forbear  to  do  so,  in  order 
to  give  these  parties  opportunity  to  indicate,  by  a  formal 
petition,  a  clear  intention  to  submit  the  question  of  their 
title  in  this  property  to  the  determination  of  the  court. 
The  motion  is  therefore  denied,  but  the  assignee  will 
forbear  to  make  any  disposal  of  the  property  for  the 
space  of  ten  days,  unless  by  consent  of  the  parties  here 
moving,  to  enable  them  to  take  such  proceedings  to  pro- 
tect their  rights  as  they  may  be  advised. 


Souljjern  Jistritt  of  gcfo  gorh. 

OCTOBER,  1868. 

IN    THE    MATTER   OF    OSCAR    H.  CLOUGH,  A 

BANKRUPT. 

Proof  of  Dkbt. — Unliquidated  Damages. 

Where  a  proof  of  debt  was  filed,  the  debt  being  for  unliquidated  damages,  and 
the  creditor  made  no  application  to  haye  the  amount  fixed  by  an  aasesBment, 
and  the  bankrupt  objected  that  the  debt  was  not  duly  proyed : 

ffeldt  That  the  objection  was  well  taken,  and  that  the  Court  was  not  called  on  to 
order  an  assessment  of  damages,  unless  the  creditor  applied  for  it. 

This  case  came  up  on  an  objection  by  the  bankrupt 
to  the  proof  of  a  debt.  At  the  time  the  proof  was  filed, 
the  creditor  was  notified  by  the  register  that,  as  the 
debt  was  for  unliquidated  damages,  its  amount  should 
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be  fixed  by  an  assessment,  but  he  made  no  application 
for  an  order  for  such  an  assessment,  expressing  himself 
satisfied  to  let  it  remain  as  it  was.  Whereupon  the 
bankrupt  objected  to  the  reception  of  the  proof  of  debt, 
on  the  ground  that  the  debt  was  not  "duly  proved." 
The  register  sustained  the  objection,  and  held  that  the 
proof  of  debt  could  not  stand  as  filed,  and  that  the  Court 
was  not  caUed  on  to  order  an  assessment,  unless  the 
creditor  applied  for  it. 

The  question  was  certified  to  the  Gourt,  which  de- 
cided that  the  decision  of  the  register  was  correct. 


OCTOBER,  1868. 


IN    THE    MATTEE    OF    JOHN    S.   WEIGHT,    A 

BANKBUPT. 

Examination  of  Bankrupt  as  to  Fraud  in  CoNTRAOTtNo  a  Debt. — 

Effeot  of  Diboharqe. 

Where  creditors  had  filed  proof  of  debt  in  a  bankruptcy  proceeding,  alleging  that 
the  debt  was  contracted  by  fraud,  and,  on  the  examination  of  the  bankrupt, 
proposed  to  inquire  as  to  the  facts  constituting  the  alleged  fraud: 

Hdd,  That  the  inquiry  was  irrelevant; 

That  a  debt  fraudulently  contracted  is  not  discharged  by  a  discharge  in  bank- 
ruptcy, and  that  the  question  whether  such  dischaTge  affects  a  debt  can  only 
be  raised  and  determined  in  a  suit  to  collect  the  debt,  in  which  the  discharge 
shuU  have  been  set  up  as  a  bar  to  the  recovery ; 

That  section  twenty-one  of  the  bankruptcy  Act  does  not  apply  to  debts  which,  by 
section  thirty-three,  are  excepted  from  the  operation  of  a  discharge. 

.  In  tUs  case,  creditors  had  proved  a  debt  against  the 
bankrupt,  the  proof  of  debt  alleging  that  the  same  was 
fraudulently  contracted.  An  order  for  the  examination 
of  the  bankrupt  was  made  on  their  application,  and, 
on  such  examination,  they  proposed  to  prove  by  him  the 
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Datare  of  the  transaction  out  of  which  the  debt  arose, 
and  to  show  that  it  was  fraudulently  contracted. 

The  bankrupt  objected,  and  the  re^ster  sustained 
the  objection,  and  certified  the  question  to  the  Oourt. 

For  the  creditor,  Weeks  cfe  Forster. 

For  the  bankrupt.  Chapman^  Scott  <b  CraweU. 

Blatchford,  J.  The  creditors,  Knowles  &  Forster, 
cannot  be  allowed  to  examine  the  bankrupt,  to  prove  the 
nature  of  the  transaction  out  of  which  the  indebtedness 
due  to  them  arose,  and  that  such  indebtedness  was  cre- 
ated by  the  false  and  fraudulent  representations  of  the 
bankrupt  and  his  late  partnership,  for  the  purpose  of 
showing  that  the  debt  cannot  be  discharged  under  the 
proceedings  in  bankruptcy.  The  examination  proposed 
is  wholly  irrelevant.  The  question  of  fraud  in  the  cre- 
ation of  the  debt  cannot  be  litigated  in  these  proceed- 
ings. A  debt  which  is,  by  section  thirty-three  of  the 
Act,  excepted  from  the  operation  of  a  discharge,  as  is  a 
debt  created  by  the  fraud  of  the  bankrupt,  can  be  col- 
lected notwithstanding  the  discharge.  The  question 
whether  the  discharge  affects  the  debt  in  question  can 
only  arise  and  be  determined  between  the  parties  in  a 
suit  prosecuted  to  collect  the  debt,  in  which  the  dis- 
charge, after  it  shall  have  been  granted,  shall  be  pleaded 
or  set  up  as  a  bar  to  a  recovery.  There  is  nothing  in 
the  proof  of  debt  in  this  case  which  can  in  any  manner 
conclude  or  prejudice  either  party  in  any  suit  pending 
in  any  other  tribunal,  so  far  as  regards  the  issue  of 
fraud  in  the  contracting  of  the  debt.  The  creditors 
cannot  be  prejudiced  by  proving  their  debt,  if  it  was  in 
fact  a  debt  created  by  fraud,  for  section  thirty-three  of 
the  Act  expressly  saves  all  their  rights,  even  thoughr 
they  prove  their  debt.  Nor,  e  oonverso^  can  any  thing 
in  the  proof  of  debt  affect  or  conclude  the  bankrupt 
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on  any  issue  as  to  the  creation  of  the  debt  by  fraud. 
Section  twenty-one  of  the  Act,  in  so  far  as  it  declares 
that  a  creditor  who  proves  his  debt  shall  be  deemed  to 
have  waived  thereby  all  right  of  action  and  suit  against 
the  bankrupt,  and  timt  all  proceedings  already  com- 
menced, or  unsatisfied  judgments  already  obtained 
thereon,  shall  be  deemed  to  be  discharged  and  surren- 
dered thereby,  cannot  be  held  to  apply  to  or  include  a 
debt  which  is  by  section  thirty-three  excepted  from  the 
operation  of  a  ^scharge ;  otherwise,  sections  twenty-one 
and  thirty-three  would  be  directly  repugnant  to  each 
other,  and  while  section  thirty-three  declares  that  such 
a  debt  shall  not  be  discharged  under  the  Act,  even 
though  the  creditor  proves  it,  the  creditor  would,  by 
section  twenty-one,  be  deprived  forever  of  bringing  any 
suit  against  the  bankrupt  to  recover  the  debt,  and  would 
be  held  to  have  discharged  any  unsatisfied  judgment  for 
it  already  obtained.  The  provision  referred  to  in  sec- 
tion twenty-one  applies  only  to  a  debt  which  will  be 
discharged  by  a  discharge. 


OCTOBER,  1868. 


• 


THE  SOHOONEE  AELINGTON. 

Salvaob. — ^TowAOB. — ^Tbndbr. — Costs. 

Where  a  libel,  claiming  $1,000  as  salvage,  for  service  rendered  by  a  steam-tog 
in  towing  a  schooner  away  from  a  slip  where  there  was  a  &ce,  was  filed  by  the 
owner  of  the  tug,  who  was  not  personally  present  when  the  service  was  rend- 
ered: 

Mdd,  That  the  case  was  not  one  of  salvage,  but  that  the  libellant  was  entitled  to 
reasonable  compensation  for  the  nsoof  his  vessel 

It  appearing  that  the  service  occopied  bat  two  or  three  honrs,  that  another  ves- 
sel was  towed  out  at  the  same  time,  that  the  steam-tng  was  not  diverted  from 
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any  other  oocnpation,  that  her  usual  compensation  was  from  $10  to  $16  an  hour, 
and  that  the  master  of  the  schooner  had  refused  to  pay  more  than  $60 : 
Held,  That  that  sum  was  sofficient,  and  that  the  tihellants  should  reooyer  that  sum 
without  costs.    That,  if  the  $60  had  heen  tendered  or  brought  into  Oonrt  the 
Court  would  have  awarded  costs  to  the  claimants. 

Blatchfobd,  J.  This  is  a  libel  filed  by  the  owner 
of  the  steamboat  Thomas  Kiley,  against  the  schooner 
Arlington,  claiming  tl,000  for  siUvage,  by  reason  of  ser- 
vices rendered  to  the  schooner,  by  the  steamboat,  on  the 
20th  of  August,  1866,  in  towing  her  from  a  slip  in  Jersey 
city.  New  Jersey,  into  the  Hudson  Biver,  during  a  fire 
which  was  burning  on  shore.  The  libellant  was  not  on 
board  of  the  steamboat  at  the  time,  and  did  not  person- 
ally render  any  of  the  services.  The  case,  therefore,  is 
not  one  of  salvage  (The  Charlotte,  3  W.  Bob.  68,  72 ; 
The  Jack  Jewett.  ante  p.  463).  But  the  libellant  is  en- 
titled to  an  equitable  compensation  for  the  use  of  his 
steamboat  in  towing  the  schooner.  On  the  evidence, 
the  libel  grossly  exaggerates  the  danger  both  to  the 
schooner  and  to  the  steamboat  at  the  time  the  service 
was  performed.  It  avers  that  the  master  and  owner 
of  the  schooner  refused  to  pay  more  than  the  sum  of 
$50  for  the  service,  and  that  that  sum  is  too  trifling. 
I  think  it  is  sufficient.  The  service  did  not  occupy  more 
than  from  two  to  three  hours,  another  vessel  was  towed 
out  by  the  steamboat  at  the  same  time,  and  the  steam- 
boat was  not  diverted  from  any  other  occupation  to 
render  the  service,  as  she  voluntarily  went  to  the  spot 
to  render  such  service  as  she  could,  and  was  engaged 
by  the  other  vessel,  before  referred  to,  prior  to  the 
time  when  the  schooner  applied  to  her.  The  evidence 
is  that  the  steamboat  usually  received  from  ten  to 
fifteen  dollars  an  hour  for  towing.  A  decree  will  be 
entered  for  $50,  but  without  costs  to  the  libellants.  If 
the  claimants  had  shown  a  tender  of  the  $50,  or  had 
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brought  that  amount  into  court,  I  should  have  awarded 
<$osts  to  them. 

W.  J.  HaskeUj  for  the  libellant. 

B.  jBT.  HunUey^  for  the  claimants. 


OCTOBER,  1868. 

IN  THE  MATTEE  OF  CHAELES  McBEIEN,  A 

BANKEUPT. 

Examination  of  Bankrupt. 

Where  the  assignee  of  a  banknipt  applied  for  an  order  for  his  examination,  which 
was  granted,  and,  after  his  ezamiDation  under  it  had  been  commenced,  the 
bankrupt  moved  to  vacate  the  order  because  it  was  not  founded  on  affidayit, 
which  motion  the  register  denied : 
\Seld,  That  the  register's  decision  was  correct. 

In  this  case  the  assignee  of  the  bankrupt  made  ap- 
plication in  writing  to  the  register  for  an  order  direct- 
ing the  bankrupt  to  attend  and  be  examined  pursuant  to 
the  26th  section  of  the  bankruptcy  Act.  The  register 
made  the  order,  and  in  pursuance  of  it  the  bankrupt  at- 
tended^  and  his  examination  was  commenced  and  then 
adjourned.  On  the  adjourned  day,  the  bankrupt's  coun- 
sel moved  to  vacate  the  order,  because  the  application 
for  it  was  not  made  on  affidavit.  The  register  refused 
to  vacate  it,  and,  on  the  bankrupt's  request,  certified  the 
question  to  the  court,  which  sustained  the  ruling  of  the 
register. 


Vol.  IL— 83 
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OCTOBER,  1868. 

IN  THE  MATTEE  OF  THE  PETITION  OP  JOSEPH 
D.  OEOOKETT  &  OHEISTIAN  F.  SOHBAMM, 
FOE  AN  ADJUDICATION  OF  BANKEUPTCY 
OF  THEMSELVES  AND  JAMES  0.  JEWETT  AS 
THEIE  OOPAETNEE. 

Bankbxtftcy. — What  arb  Copartnership  Assets. — Dissolution. 

A  formal  disaolotion  of  a  partnership  will  not  prevent  the  operation  of  the  baak- 
mptcy  Act  upon  the  partnere,  bo  long  as  there  are  partnership  debts  and  part- 
nership assets  existing. 

0.  A  S.  applied  for  an  adjodication  of  bankruptcy  against  themselTes  and  J.  as 
partners.  The  partnership  did  not  exist  at  the  time  the  petition  was  filed. 
There  were  partnersliip  debts,  but  no  partnership  assets  except  a  claim  against 
B.  A  Co.,  for  damages  arising  out  of  their  fraudulent  recommendation  of  a  per> 
son  to  the  firm,  in  consequence  of  which  the  firm  intrusted  property  to  him, 
which  he  fiuled  to  account  for! 

Held,  That  such  a  claim  was  not  within  the  description,  in  the  fourteenth  section 
of  the  Act,  of  the  assets  which  pass  to  the  as^gnee  in  bankruptcy,  and  that 
the  petition  as  to  J.  must  be  dismissed  with  costs. 

Blatchfobd,  J.  The  petitioners  set  forth  in  their  pe- 
tition that  they  and  one  James  0.  Jewett  are  copartners ; 
that  the  members  of  the  copartnership  are  unable  to  pay 
their  debts  in  full ;  and  that  Jewett  refuses  to  join  in  the 
petition.  The  prayer  of  the  petition  is  that  the  i>eti- 
tioners  and  Jewett  may  be  adjudged  bankrupts.  There 
are  schedules  annexed  setting  forth  debts  and  assets  of 
the  copartnership.  The  answer  of  Jewett  to  the  petition 
avers  that  he  has  not  been  a  partner  with  Crockett  since 
January  1st,  1867 ;  that  Schramm  is  not  and  never  was 
a  copartner  with  Jewett,  or  with  Jewett  and  Crockett ; 
and  that  there  was  not,  when  the  petition  was  filed,  any 
property  in  existence  which  belonged  to  Jewett,  in  con- 
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nection  with  the  petitioners,  or  either  of  them,  as  copart- 
ners, or  otherwise.  The  answer  also  denies  speciflcally 
the  existence  of  the  assets  named  in  the  petition  as 
assets  of  the  copartnership.  On  the  issue  thns  raised, 
testimony  has  been  taken. 

The  thirty-sixth  section  of  the  bankruptcy  Act  pro- 
vides that  two  or  more  persons,  "who  are  partners  in 
trade,''  may  be  adjudged  bankrupt  on  the  petition  of 
the  partners  or  of  any  one  of  them.  The  language  of 
the  fourteenth  section  of  the  bankruptcy  Act  of  1841, 
in  this  particular,  was  substantially  the  same  as  is  that 
of  the  thirty-sixth  section  of  the  present  Act.  Such 
language  can  only  apply  to  a  subsisting  copartnership 
{In  re  Hartz,  1  N.  Y.  Legal  Observer^  39).  But  a  mere 
formal  dissolution  of  the  copartnership,  so  long  as  there 
are  partnership  debts  and  partnership  assets  existing, 
the  partners  being  joint  debtors  and  the  assets  being 
joint  property,  will  not  prevent  the  operation  of  the 
act  upon  the  partners,  either  in  a  voluntary  or  an 
involuntary  case.  This  has  been  so  held  under  a  pro- 
vision of  the  Massachusetts  insolvent  law,  similar  in 
language  to  that  found  in  the  thirty-sixth  section  of 
the  present  bankruptcy  Act  (McDaniel  v.  King,  5  Cush- 
ing^  469,  476).  Where  there  are  assets  as  well  as  debts 
of  the  copartnership  remaining,  the  copartnership  may 
properly  be  considered  as  subsisting  quoad  its  creditors, 
and  for  the  purpose  of  applying  its  joint  stock  and  prop- 
erty to  the  payment  of  its  creditors.  There  is  every 
reason  for  such  a  construction  of  the  Act,  and  no  reason 
for  a  different  one. 

In  the  present  case,  I  am  satisfied,  from  the  evi- 
dence, that  there  was  no  partnership  subsisting  be- 
tween the  petitioners  and  Jewett  when  the  petition 
was  filed.  As  there  were  debts  of  the  former  co- 
partnership, the  only  remaining  question  is,  whether,  at 
the  time  the  petition  was  filed,  there  were  any  assets  of 
the  copartnership  in  existence.    The  only  copartnership 
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assets  mentioned  in  the  schedule  to  the  petition  are  set 
forth  thus:  ^'Merchandise  in  the  cities  of  Hongkong 
and  Shanghae,  Ohina,  and  in  Matamoros,  Mexico ;  Poli- 
cies of  insurance  made  by  the  following  companies :  Co- 
lumbian Insurance  Co.,  Great  Western-  Insurance  Co., 
Sun  Mutual  Insurance  Ck). ;  Claims  against  Insurance 
Companies  heretofore  named,  of  no  fixed  value ;  Claim 
against  Black,  Brothers  &  Co.  for  damages  on  letter  of 
recommendation,  no  fixed  value— above  claims  now  in 
suit ;  Claim  against  W.  C.  Pickersgill  &  Co.,  now  in  suit." 
The  substance  of  the  testimony  of  the  petitioners,  as  to 
these  claims,  is  that  they  have  never  been' disposed  of  to 
their  knowledge.  But  it  is  shown  that  neither  one  of 
the  petitioners  had  anything  but  a  general  knowledge  as 
to  these  claims,  and  that  Jewett  had  specific  knowledge 
in  regard  to  them.  Jewett  shows  satisfactorily  that  no 
merchandise,  in  China  or  Mexico,  belonging  to  himself, 
or  either  of  the  petitioners,  or  to  the  copartnership,  ex- 
isted when  the  petition  was  filed ;  and  that  a  claim  in 
favor  of  the  copartnership  against  one,  and  only  one,  of 
the  three  insurance  companies  named,  and  a  claim  against 
Pickersgill  &  Co.,  once  existed,  but  that  those  claims 
were  transferred  long  before  the  filing  of  the  petition. 
The  claim  against  Black,  Brothers  &  Co.  is  shown  to  be 
a  claim  in  suit,  arising  from  the  fact  that  Black,  Brothers 
&  Co.  recommended  a  certain  person  to  the  copartner- 
ship as  worthy  of  trust,  and  that  the  copartnership,  on 
such  recommendation,  entrusted  merchandise  to  such 
person  for  sale,  and  he  disposed  of  it,  and  did  not  ac- 
count for  the  proceeds.  The  suit  is  brought  for  fraudu- 
lently and  deceitfully  recommending  the  person  as 
worthy  of  trust  and  confidence.  Such  a  claim  is  not 
within  the  description,  in  the  fourteenth  section  of  the 
Act,  of  the  assets  which  pass  to  the  assignee  in  bank- 
ruptcy. It  is  not  a  debt,  or  a  security  for  a  debt,  or  a 
right  in  equity,  or  a  chose  in  action,  or  a  right  of  action 
for  property.    Nor  is  it  a  right  of  action  for  a  cause  of 
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action  arising  from  contract.    It  is  an  action  of  tort  for 
the  fraud  and  deceit,  and  not  an  action  on  a  contract. 
The  petition  must  be  dismissed,  as  to  Jewett,  with 
costs. 

* 

C.  N.  Black,  for  the  petitioners. 
Dan  Ma/rvin,  for  Jewett. 


OCTORER,  1868. 


IN  THE  MATTEE  OP  THE  PETITION  OF  HEN- 
EIETTA  A.  EIOHAEDSON  AND  JOSIAH  B. 
EIOHAEDSON,  BANKEUPTS. 

Power  of  the  Court. — Different  Districts. 

Where  bankrnptcy  proceeding^  had  been  commenced  and  were  pending  in  Louis- 
iana, and,  thereafter,  a  suit  was  commenced  against  the  bankrupts,  in  a  court  of 
the  State  of  New  York,  to  collect  a  debt  provable  in  bankruptcy,  and  the  bank- 
rupts applied  to  this  court,  on  petition,  for  an  injunction  staying  proceedings  in 
that  suit  until  the  close  of  the  bankruptcy  proceedings  in  Louisiana: 

ffeld,  That  a  District  Court  of  the  United  States  had  no  power  to  grant  such  reliel^ 
independently  of  the  bankruptcy  Act ; 

That  no  such  power  was  conferred  on  any  District  Court,  by  the  bankruptcy  Act, 
except  that  one  in  which  the  bankruptcy  proceedings  were  pending. 

Blatohfobd,  J.  The  petitioners  reside  in  New 
Orleans.  They  have  been  adjudged  bankrupts  by  the 
District  Court  of  the  United  States  for  the  District  of 
Louisiana.  They  now  present  a  petition  to  this  Court, 
setting  forth  that  one  Withers  has  brought  a  suit  against 
them  in  the  Supreme  Court  of  New  York,  in  the  nature 
of  an  action  in  debt,  to  recover  $24,032.71  on  two  prom- 
issory notes  made  by  the  petitioners,  payable  to  the  said 
plaintiff  or  order ;  that  the  petitioners  have  appeared  in 
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said  suit,  and  put  in  an  answer  denying  any  indebted- 
ness to  the  plaintiff  on  the  notes ;  apd  that  the  indebted- 
ness, if  any,  is  provable  under  the  proceedings  iu 
bankruptcy.  The  petition  prays  for  an  injunction  to 
be  issued  by  this  court,  restraining  all  further  proceed- 
ings in  said  action  until  the  final  adjudication  of  the 
District  Court  in  Louisiana,  in  the  proceedings  there 
pending. 

Independently  of  the  bankruptcy  Act  of  1867,  a  Dis- 
trict Court  of  the  United  States  can  have  no  jurisdiction 
to  grant  the  relief  asked  for  by  this  petition.  No  such 
jurisdiction  is  conferred  upon  a  District  Court  by  any 
statute  of  the  United  States,  unless  it  is  conferred  by 
such  bankruptcy  Act.  The  question  to  be  determined, 
therefore,  is  whether,  by  that  Act,  any  power  is  conferred 
upon  this  Court  to  grant  the  prayer  of  this  petition. 

The  first  section  of  the  Act  is  limited  to  the  powers  of 
the  court  in  which  the  bankruptcy  proceedings  are  pend- 
ing— the  court  in  which  the  proceedings  in  bankruptcy 
are  commenced  in  the  manner  specified  in  the  thirty- 
eighth  section  of  the  Act. 

The  second  section  is  also  limited  to  the  powers  of 
the  District  Court  of  the  district  where  the  proceedings 
in  bankruptcy  are  pending,  and  to  the  powers  of  that 
court  in  regard  to  suits  by  and  against  the  assignee  in 
bankruptcy. 

The  twenty-first  section,  which  is  the  one  giving  to 
District  Courts  the  power  of  granting  injunctions  to 
stay  suits  and  proceedings  to  recover  debts  from  bank- 
rupts, cannot  be  construed  as  conferring  such  power 
upon  any  other  District  Court  than  the  '^  court  in  bank- 
ruptcy," which  means  the  court  where  the  bankrupt  pro- 
ceedings are  pending. 

No  other  section  of  the  Act  confers  upon  this  court 
the  power  invoked. 

Whether  the  petitioners,  as  citizens  of  Louisiana, 
could  not  obtain  relief  by  a  proper  form  of  suit  in  the 
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Oirooit  Oourt  for  this  district,  under  the  general  equity 
powers  which  that  court  exercises  independently  of  the 
bankruptcy  Act,  or  whether,  by  reason  of  the  inability 
of  the  District  Gourt  of  Louisiana  to  extend  its  remedial 
functions  so  as  to  make  efficient  the  relief  asked  for  here, 
and  the  want  of  power  in  this  Oourt  to  grant  such  relief, 
the  petitioners  and  others  in  a  like  position  are  without 
practical  remedy  in  the  courts  of  the  United  States, 
unless  there  be  further  legislation  by  Oongress  on  the 
subject,  are  questions  I  am  not  here  called  upon  to  de- 
termine. 

I  ought,  perhaps,  to  say,  that  if  the  proceedings  in 
bankruptcy  by  the  petitioners  were  pending  in  this  Court, 
the  case  is  hardly  one  in  which  this  Oourt  would  inter- 
pose, under  the  twenty-flrst  section,  by  injunction,  to 
stay  the  suit  in  the  State  Oourt,  for  the  reason  that  the 
indebtedness  is  disputed*  The  suit  would  be  allowed, 
under  the  twenty-flrst  section,  to  proceed  to  judgment 
for  the  purpose  of  ascertaining  the  amount  due. 

N.  AppleUm,  attorney  for  petitioners. 


OCTOBER,  1868. 

THE  STEAMEE  SANTEE. 

Bill  of  Lading. — Spbcull  Clause. — Dblivert  op  Cargo. — ^Agbnt. 

Under  an  ordinary  bill  of  lading,  delivery  on  a  wharf  of  the  goods  transported 
by  the  yessel  is  sufficient,  provided  dae  notice  be  given  to  the  consignee,  and 
provided  the  different  consignments  are  properly  separated,  so  as  to  be  open  to 
inspection  by  their  respective  owners,  and  a  fair  opportunity  is  afforded  to  the 
consignee  to  remove  his  goods. 

Vnder  such  a  bill  of  lading,  the  carrier  is  responsible  for  the  value  of  the  goods,  if 
he  deliver  them  to  the  wrong  person,  even  though  by  mistake  or  impositioii. 
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Where  a, bill  of  kdlng  for  cotton  contained  the  foUowing  daneee :  "  It  is  espreaalj 
understood  that  the  articles  named  in  this  bill  of  lading  shall  be  at  the  risk  of 
the  owner,  shipper,  or  consignee  thereof,  as  soon  as  delivered  from  the  tacklea 
of  the  steamer  at  her  port  of  destination,  •  •  •  •  •  and  they  shall  be 
reoeiyed  by  the  consignee  thereof  package  by  package,  as  so  delivered,  and,  if 
not  taken  away  the  same  day  by  him,  they  may  (at  the  option  of  the  steamei'a 
agent)  be  sent  to  store,  or  permitted  to  lie  where  landed,  at  the  expense  and 
risk  of  the  aforesaid  owner,  shipper,  or  consignee :" 

Hdd,  That  snch  daoses  were  not  unreasonable,  and  were  snch  as  a  court  should 
enforce. 

Where  142  bales  of  cotton  were  shipped  on  board  a  yessel,  under  bills  of  lading 
containing  the  abore  special  clauses,  there  being  also  other  cotton  on  board,  and, 
on  the  arriyal  of  the  yessel,  the  consignee  of  the  142  bales  paid  the  freight  on 
them,  and  sent  carte  to  remove  them  before  any  of  them  were  discharged,  and 
all  of  the  142  bales  were  discharged  from  the  yessel  on  the  wharf,  but  thirteen 
of  them  were  not  receiyed  by  the  consignee,  and  it  did  not  appear  wliat  had 
become  of  them,  but>  after  all  the  other  consignees  had  reoeiyed  all  the  cotton 
which  they  claimed,  there  remained  on  the  dock  thirteen  bales  without  marks,, 
which  did  not  form  part  of  the  142  bales,  the  cotton  haying  been  unladen  bale 
by  bale,  and  the  mate  of  the  vessel  hayiog  tried  to  separate  the  yarious  con- 
signments after  the  bales  were  landed,  and  haying  required  reoeipta  to  be 
giyen  for  all  the  cotton  that  was  remoyed  from  the  wharf  before  he  woold 
allow  it  to  be  removed : 

Held,  That  the  yessel  was  not  liable  for  the  yalue  of  the  missing  bales; 

That  the  duty  of  the  yessel,  under  the  bill  of  lading,  was  discharged  when  the 
cotton  was  put  on  the  dock; 

That,  under  the  bill  of  lading,  the  consignees,  haying  had  due  preyious  notice,, 
were  bound  to  examine  each  bale  as  it  left  the  yessel's  tackles,  and  waa  depos- 
ited on  the  wharf,  and  see  if  it  was  their  cotton ; 

That  any  custody  or  control  of  the  cotton  on  the  wharf  which  the  mate  assumed 
to  exercise  over  it  was  unauthorised,  and  he  had  no  right  to  demand  a  receipt 
before  allowing  it  to  be  remoyed  from  the  wharf.* 

Blatghford,  J.  This  libel  is  filed  against  the 
steamer  Santee,  to  recover  the  sum  of  $5,000,  as  the 
value  of  thirteen  bales  of  cotton  shipped  from  Mobile 
to  New  York  by  that  vessel.  The  libellants'  claim  is 
founded  on  two  bills  of  lading,  one  dated  January  19th, 
1866,  for  seventy- two  bales,  and  the  other  dated  January 
24th,  1866,  for  seventy  bales.  The  shipment  was  by 
Baker,  Bobbins  &  Oo. ;  and  each  bill  of  lading  speciflea 


*  The  decree  in  this  case  was  affirmed  by  the  Circuit  Court,  in  May,  1870. 
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that  the  bales  of  cotton  described  in  it  (and  the  marks 
on  which  are  given .  in  the  bills  of  lading)  shall  be  de- 
livered at  the  port  of  New  York,  the  dangers  of  the 
seas,  &c.,  excepted,  to  the  libellants,  Sawyer  &  Wallace, 
or  their  assigns.  Each  bill  of  lading  also  contains,  fol- 
lowing the  foregoing  delivery  clause,  these  words :  '^  It 
is  expressly  understood  that  the  articles  named  in  this, 
bill  of  lading  shall  be  at  the  risk  of  the  owner,  shipper, 
or  consignee  thereof,  as  soon  as  delivered  from  the 
tackles  of  the  steamer  at  her  port  of  destination  (the 
collector  of  the  port  being  hereby  authorized  to  grant  a 
general  order  of  discharge  imm^iately  after  the  entry 
of  the  ship),  and  they  shall  be  received  either  at  New 
York  or  Brooklyn,  by  the  consignee  thereof,  package  by 
package,  as  so  delivered,  and  if  not  taken  away  the 
same  day  by  him,  they  may  (at  the  option  of  the 
steamers'  agents)  be  sent  to  store  or  permitted  to  lay 
where  landed  at  the  expense  and  risk  of  the  aforesaid 
owner,  shipper,  or  consignee."  The  one  hundred  and 
forty-two  bales  were  properly  marked  and  numbered 
when  they  were  shipped,  with  the  same  marks  and 
numbers  set  forth  in  the  bills  of  lading.  The  entire 
cargo  was  cotton,  except  that  there  was  one  bag  of  wooU 
There  were,  in  all,  on  board,  seven  hundred  and  ten  bales 
of  cotton,  shipped  under  bills  of  lading.  On  the 
arrival  of  the  steamer  at  New  York,  the  libellants  paid 
the  freight  to  the  agents  of  the  steamer,  on  the  one 
hundred  and  forty-two  bales  of  cotton,  on  the  presenta- 
tion of  a  bill  therefor  by  such  agents,  and  before  any  of 
the  cotton  was  unladen  from  the  vessel.  Only  one  hun- 
dred and  twenty-nine  of  the  bales  specified  in  the  bills 
of  lading  came  to  the  possession  of  the  libellants.  The 
whole  one  hundred  and  forty-two  bales  were  unladen 
from  the  vessel  at  New  York,  and  placed  upon  the 
wharf.  After  all  the  parties,  except  the  libellants,  who 
claimed  cotton  that  was  on  board  of  the  vessel,  had  re- 
moved from  the  wharf  such  cotton  as  they  desired  to  re- 
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move,  there  remained  on  the  wharf  thirteen  bales  of 
cotton,  bnt  none  of  those  bales  corresponded,  as  to  mark 
or  number,  with  any  of  the  bales  consigned  to  the  libel- 
lants,  and  it  is  clear,  from  the  evidence,  that  no  one  of 
those  thirteen  bales  was  cotton  consigned  to  the  libel- 
lants.  It  is  not  denied  by  the  claimant  that  the  vessel 
was  bound  to  deliver,  under  the  bills  of  lading,  the 
identical  bales  of  cotton  that  were  shipped.  The  claim- 
ant insists,  however,  that  the  responsibility  of  the  ves- 
sel under  the  bills  of  lading  was  discharged  by  the  un- 
lading of  the  cotton  specified  in  the  bills  of  lading,  froin 
the  vessel,  and  its  deposit  on  the  wharf,  after  notice  to 
the  libellants  of  the  arrival  of  the  vessel  and  of  the 
place  where  the  cotton  would  be  discharged.  In  regard 
to  this  point,  not  only  did  the  libellants  know  of  the  ar- 
rival of  the  vessel,  and  pay  the  freight  on  the  cotton, 
but  it  is  shown  that  the  libellants  sent  cartmen  with 
carts  to  the  wharf  where  the  vessel  was  lying,  to  receive 
the  cotton,  before  the  vessel  commenced  to  discharge 
the  cargo.  The  libellants  claim  that  the  vessel  failed  to 
comply  with  the  bills  of  lading,  in  not  delivering  the 
thirteen  bales  to  the  libellants,  and  in  wrongfully  deliv- 
ering them  to  some  other  party.  No  evidence  is  given 
to  show  what  became  of  those  thirteen  bales.  The  libel- 
lants also  claim  that  the  special  clause  in  the  bills  of 
lading  does  not  relieve  the  vessel  from  liability ;  that 
the  conditions  contained  in  it  are  unreasonable  and 
should  not  be  enforced ;  that  if  the  consignees  were  re- 
quired under  it  to  receive  the  cargo,  package  by  pack- 
age, then  the  entire  cotton  on  board  should  have  been 
assorted  on  the  vessel,  and  the  lot  belonging  to  each 
consignee  should  have  been  delivered  by  itself  and  at 
one  time ;  that  as,  in  this  case,  no  separation  was  at- 
tempted until  after  the  cotton  was  landed  on  the  wharf, 
the  consignees  were  thereby  absolved  from  the  duty  of 
receiving  the  cotton  package  by  package ;  and  that, 
notwithstanding  such  special  clause,  the  general  rule  is 
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applicable  to  this  case,  which  requires  that  the  di£fereDt 
consignments  in  a  cargo,  shall,  when  discharged,  be 
separated  by  the  vessel,  so  as  to  render  them  accessible 
to  their  respective  consignees.  It  is  shown  that  in  this 
case  the  cargo  of  cotton  was  unladen,  bale  by  bale,  as  it 
came  to  hand,  without  reference  to  what  consignment  it 
belonged  to ;  that  the  mate  of  the  vessel,  who  had 
charge  of  the  unlading  of  her,  tried  to  separate  the 
various  consignments  of  cotton,  and  among  others,  the 
consignment  of  the  libellants,  after  the  bales  were 
landed,  and  that  receipts  were  required  by  the  mate, 
and  were  given,  for  all  the  cotton  that  was  removed 
from  the  wharf,  before  it  was  allowed  by  him  to  be  re- 
m^oved.  It  is  insisted  by  the  libellants  that  this  course 
of  conduct  shows  that  the  vessel  claimed,  retained,  and 
exercised  possession  of  the  cotton  after  it  was  landed 
on  the  wharf ;  that,  therefore,  the  mate,  acting  for  the 
vessel,  must  have  made  a  wrong  delivery  of  the  thir- 
teen bales  of  cotton ;  and  that  the  case  is  thereby 
taken  out  of  the  operation  of  the  special  clause  in  the 
bill  of  lading. 

The  special  clause  in  question  is,  so  far  as  my  ob- 
servation extends,  one  recently  introduced  into  bills 
of  lading,  and  I  am  not  aware  that  any  judicial 
construction  has  been  given  to  it.  The  general  law, 
in  the  case  of  an  ordinary  bill  of  lading,  containing 
merely  the  usual  clause  for  delivery  to  the  consignee 
at  the  port  named,  is  well  established — that  delivery 
on  the  wharf  of  the  goods  transported  by  the  vessel  is 
sufficient,  provided  due  notice  be  given  to  the  con- 
signee, and  provided,  also,  the  different  consignments 
are  properly  separated  so  as  to  be  open  to  inspec- 
tion by  their  respective  owners,  and  a  fair  opportunity 
is  afforded  to  the  consignee  to  remove  his  goods,  but 
that  the  carrier  is  responsible  for  the  value  of  the  goods 
if  he  delivers  them  to  the  wrong  person,  even  though 
by  mistake  or  imposition  (The  Eddy,  5  Wallace^  481,  495 ; 
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Story  on  BaHments,  §545  i;  The  Huntress,  Davies'  B.  82, 
87).  Under  the  ordinary  bill  of  lading,  the  due  and 
proper  separation  of  the  goods  by  the  carrier  for  the 
use  of  the  consignee  is  an  indispensable  prerequisite,  in 
addition  to  notice  to  the  consignee  of  the  time  and  place 
of  delivery,  to  relieve  the  carrier  from  responsibility  (3 
Kent's  Comm.  215  ;  The  Eddy,  above  oUed ;  Partridge  v. 
The  Ben  Adams,  ante  p.  445).  But,  I  think  the  rule  is 
different  in  regard  to  a  bill  of  lading  containing  the 
special  clause  in  question.  That  clause  seems  to  have 
been  introduced  in  view  of  the  law  as  settled  in  re- 
gard to  what  is  required  to  constitute  a  delivery  under 
an  ordinary  bill  of  lading.  It  seems  to  have  been 
framed  expressly  to  relieve  the  vessel  from  the  respon- 
sibility of  separating  the  different  consignments  ou 
the  wharf  after  they  are  unladen.  It  provides,  first, 
that  the  cotton  shall  be  at  the  risk  of  the  consignee 
as  soon  as  it  shall  be  '^delivered  from  the  tackles" 
of  the  vessel,  at  Kew  York.  If  the  case  rested  on 
this  clause  alone,  there  might  be  a  question  as  to  the 
meaning  of  the  word  '^ delivered,"  and,  although  the 
clause  does  not  speak  of  a  delivery  to  any  person,  but 
only  of  a  delivery  **  from  the  tackles  of  the  vessel," 
it  might  fairly  be  argued  that  the  word  *' delivered  "  is 
here  used  in  the  same  sense  in  which  it  is  used  in  the 
earlier  portion  of  the  bill  of  lading,  where  provision  is 
made  for  a  delivery  to  the  consignees — a  sense,  the 
meaning  of  which  is  fixed  as  above  explained.  But  the 
clause  goes  on  to  provide,  secondly,  that  the  cotton 
shall  be  received  either  at  New  York  or  Brooklyn,  by 
the  consignee  thereof,  '^  package  by  package,  as  so  de- 
livered." The  words  "so  delivered,"  means,  as  de- 
livered from  the  tackles  of  the  vessel ;  and  this  branch 
of  the  clause  shows  that  the  delivery  from  the  tackles 
of  the  vessel  is,  in  the  view  of  the  parties  to  the  con- 
tract, something  distinct,  as  an  act,  from  the  receipt  of 
the  article  by  the  consignee.    This  second  branch  of  the 
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clause  authorizes  the  vessel  to  deliver  the  cotton  from 
her  tackles,  package  by  package,  that  is,  bale  by  bale, 
and  requires  the  consignee  to  receive  each  bale  as  and 
when  so  delivered.  But,  even  under  this  clause,  it 
might  perhaps  be  properly  contended  that  the  delivery 
from  the  tackles  intended  by  it  is  a  delivery  to  the 
consignee,  and  not  a  delivery  to  some  other  person. 
The  third  branch,  however,  of  the  clause,  provides, 
that  if  the  cotton,  after  it  shall  be  so  delivered  from  the 
tackles,  shall  not  be  taken  away  the  same  day  by  the 
consignee,  it  may,  at  the  option  of  the  agents  of  the 
vessel,  be  "sent  to  store,"  or  be  "permitted  to  lay 
where  landed  "  at  the  expense  and  risk  of  the  consignee. 
This  provision  is  not  ambiguous,  and  plainly  shows  that 
the  parties  intended  that  a  landing  of  the  cotton  on  the 
wharf,  at  the  place  of  destination,  should  be  regarded 
as  a  delivery  of  it  from  the  tackles  of  the  vessel.  All 
three  branches  of  the  clause  must  be  construed  together. 
When  so  construed,  there  is  no  room  for  doubt  as  to 
what  the  contract  is.  As  each  bale  of  the  cotton  is 
landed  on  the  wharf  from  the  tackles  of  the  vessel,  the 
responsibility  of  the  vessel  in  regard  to  it  ceases,  and 
the  risk  of  the  consignee  in  regard  to  it  commences.  I 
agree  that  if  the  vessel  discharges  the  cotton  from  her 
tackles  upon  the  cart  of  some  other  person  than  the 
consignee,  she  makes  a  wrong  delivery  of  it,  and  her 
responsibility  for  it  continues.  But  that  is  not  the  pre- 
sent case.  As  each  bale  of  this  cotton  left  the  tackles 
of  the  vessel,  and  was  deposited  on  the  wharf,  the  con- 
signees, having  had  due  previous  notice,  were  bound  to 
examine  it  and  see  whether  it  was  or  was  not  their  cot- 
ton. Any  custody  or  control  of  the  cotton,  which  the 
mate  of  the  vessel  assumed  to  exercise  after  the  cot- 
ton was  landed  on  the  wharf,  was  in  violation  of  the 
terms  of  the  bills  of  lading,  and  was  wholly  unauthor- 
ized. After  it  was  placed  on  the  wharf  from  the  tackles 
of  the  vessel,  the  mate  had  no  right  to  require  from  the 
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consignees  a  receipt  for  it,  and  they  had  the  right  to 
take  it  without  giving  a  receipt  for  it.  Under  the 
special  clause,  the  consignees  undertook  the  entire  obli- 
gation of  seeing  to  the  removal  of  their  cotton  from  the 
wharf,  and  the  responsibility  of  the  vessel,  in  regard  to 
the  cotton,  ceased  as  soon  as  it  was  landed  on  the  wharf 
from  her  tackles.  The  vessel  was  not  bound  to  separate 
the  libellants*  cotton,  either  on  the  vessel  or  on  the 
wharf,  from  the  cotton  of  other  parties,  except  by  land- 
ing it,  bale  by  bale,  on  the  wharf.  By  landing  the  libel- 
lants'  cotton  on  the  wharf,  the  vessel  afforded  to  them 
all  the  opportunity  to  remove  the  cotton  from  the  wharf 
which  she  was  bound  by  her  contract  to  afford,  and 
made  all  the  designation  and  separation  of  the  cotton 
which  she  was  bound  to  make.  Such  landing  on  the 
wharf,  after  due  previous  notice,  was  a  delivery  to  the 
right  person,  the  freight  having  been  paid,  even  though 
the  wrong  person  afterwards  obtained  possession  of  the 
cotton. 

It  is  argued  on  the  part  of  the  claimant,  that  this 
interpretation  of  the  biUs  of  lading  is  inconsistent  with 
the  doctrine,  that  the  vessel's  lien  on  the  cargo  for 
freight  continues  after  the  landing  or  unlading  of  the 
cargo,  and  that  the  vessel  may,  after  such  landing  of 
the  cargo,  refuse  to  deliver  it  to  the  consignee  till  the 
freight  is  paid  (Certain  Logs  of  Mahogany,  2  Sumner^ 
589,  601.)  No  such  question  arises  in  this  case,  as  the 
freight  was  paid  in  advance  of  the  unlading.  But  I  do 
not  perceive  the  inconsistency  suggested.  Under  the 
bills  of  lading  in  question  here,  the  cotton  was  at  the 
risk  of  the  consignee  as  soon  as  it  was  landed  on  the 
wharf,  but,  if  the  freight  had  not  been  previously  paid^ 
the  vessel  would  have  have  had  a  right  to  retain  posses- 
sion of  the  cotton  so  on  the  wharf,  and  her  lien  for 
freight  on  it  would  have  continued.  The  consignee 
could  not  have  claimed  that  such  landing  was  such  a  de- 
livery to  him  as  to  destroy  the  vessel's  lien  on  it  for  the 
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freight,  while  at  the  same  time,  the  clauses  in  the  bills 
of  lading  in  regard  to  the  risk  of  the  consignee  would 
have  operated  in  full  force.  In  the  case  of  151  Tons  of 
Goal  (4  EUUchf.  C.  O.  B.  368),  it  was  held,  that  the  mere 
manual  delivery '  of  an  article  by  a  carrier  to  the  con- 
signee, does  not,  of  itself,  operate  necessarily  to  dis- 
charge the  carrier's  lien  for  the  freight,  but  the  delivery 
must  be  made  with  the  intent  of  parting  with  the  lien. 

I  perceive  nothing  unreasonable  in  the  conditions  of 
these  bills  of  lading,  and  nothing  that  a  court  should 
hesitate  to  maintain.  The  contract  is  a  plain  one,  de- 
liberately entered  into  by  intelligent  commercial  men, 
and  the  libellants  had  it  entirely  in  their  power  to  com- 
ply with  its  terms  by  stationing  a  proper  person  to  watch 
for  their  cotton  as  it  left  the  tackles  of  the  vessel  for 
the  wharf. 

The  libel  must  be  dismissed,  with  costs. 

E.  H.  Owen  and  S.  P.  iVcwA,  for  the  libellants. 
C  DonoJme  and  L.  B.  Bunnell^  for  the  claimant. 


OCTOBER,  1868, 

m  THE  MATTEE  OP  THE  PEOOEEDS  OP  THE 

SOHOONEE  GEAPESHOT. 

Pbiorities. — ^LiEN  FOR  Caboo  Sold,  and  fob  Sitppijes  Freyiously 

Furnished. 

Where  a  vefieel  had  been  libelled  by  an  owner  of  cargo  shipped  on  board  and  sold 
by  her  master  for  the  necessities  of  the  Yessel,  and  was  condemned  by  default 
and  sold,  and  the  proceeds  were  insufficient  to  pay  the  libellants  claim,  and 
thereafter  a  material-man,  who  had  fomished  supplies  to  the  Yessel  before  the 
sale  of  the  cargo,  applied  to  stay  proceedings  and  open  the  default  as  to  him : 
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ffdd.  That  the  lien  for  the  oeigo  sold  wm  prior  to  that  for  the  mftteruJa  pre- 
Tioiuly  furnished ; 

That  the  owner  of  the  cargo,  therefore,  ought  not  to  be  put  to  the  expense  of  con- 
testing the  material-nian*B  claim,  and  that  the  petition  mnst  be  denied. 

This  was  a  petition  filed  on  behalf  of  one  O'Brien,  a 
material-man,  seeking  to  be  paid  the  amonnt  of  certain 
supplies  furnished  the  schooner  Grapeshot,  in  the  port 
of  New  Orleans,  out  of  the  proceeds  of  that  vessel  now 
in  the  registry  of  the  court.  The  vessel  had  been  origi- 
nally proceeded  against  by  Otto  J.  Eggers  and  others, 
owners  of  certain  cargo  which  had  been  shipped  on  the 
vessel  to  be  transported  from  this  port  to  Gonives,  Hayti, 
but  which  had  been  sold  by  the  master  of  the  vessel  to 
raise  money  to  pay  sailors  and  repair  the  vessel,  to  ena- 
ble her  to  depart  from  Turk's  Island,  where  she  had  gone 
in  distress,  and  reach  her  home  port.  To  this  action  of 
the  owners  of  the  cargo  no  defence  was  interposed  on 
the  part  of  the  owners  of  the  vessel,  and  the  vessel  hav- 
ing been  condemned  by  default,  the  proceeds  were 
brought  into  the  registry,  and  were  insufficient  in  amount 
to  satisfy  the  demand  of  the  libellant  Eggers.  Before 
the  distribution  of  the  fund,  however,  the  present  peti- 
tion was  filed,  and  there  being  no  real  dispute  as  to  the 
facts  upon  which  the  question  of  priority  between  the 
two  demands  must  depend,  in  order  to  raise  the  question 
the  petitioner  moved,  upon  notice  to  the  first  libellant, 
for  an  order  of  short  publication  and  for  a  stay  of  the 
distribution  of  the  fund,  and  that  the  default  as  against 
the  petitioner  be  oi>ened. 

For  the  application,  T.  D.  HaU. 

In  opposition,  T.  Scudder. 

Benedict,  J.  Inasmuch  as  it  appears  that  the  f and  in 
court  is  insufficient  to  discharge  the  amount  claimed  by 
the  libellant  Eggers,  it  is  manifest  that  he  should  not  be 
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put  to  the  expense  of  interposing  a  defence  to  the  peti- 
tion of  O'Brien,  unless  the  claim  is  one  which,  if  sub- 
stantiated, would  be  entitled  to  a  priority  over  the  claim 
of  Eggers  in  the  distribution  of  the  fund  in  court. 
Upon  this  question  I  entertain  nb  doubt.  The  claim  of 
the  petitioner  arises  out  of  supplies  furnished  the  vessel 
in  New  Orleans.  The  claim  of  Eggers  arises  out  of  a 
cargo  afterward  sold  by  the  master  in  good  faith,  in  a 
port  of  distress,  when  it  was  impossible  otherwise  to 
raise  money  to  pay  for  supplies  furnished  to  the  vessel. 
The  money  thus  raised  from  the  sale  of  the  cargo  was  in 
good  faith  applied  by  the  master  to  prevent  a  condemna- 
tion and  sale  of  the  vessel  in  Turks  Island,  and  to  ena- 
ble her  to  reach  New  York.  This  was  a  proceeding  for 
the  benefit  of  the  petitioner,  as  thereby  the  vessel,  upon 
which  he  claims  to  have  had  a  lien,  was  saved  from  con- 
demnation, and  enabled  to  reach  her  home,  where  it 
might  be  that  her  owners  could  discharge  the  debts,  or 
if  not,  where  the  vessel  could  be  sold  to  better  advan- 
tage than  by  condemnation  in  Turkd  Island.  They  can- 
not, therefore,  in  equity,  ask  to  be  paid  in  preference  to 
the  owners  of  the  cargo  so  sold.  The  present  motion, 
therefore,  which,  under  ordinary  circumstances,  would 
be  granted  as  of  course,  made  as  it  is  for  the  purpose  of 
saving  expense  by  an  early  decision  of  the '  question  of 
priority  raised  and  involving  in  its  decision  no  interests 
other  than  of  the  petitioner  and  the  libellant,  who  has 
appeared  to  oppose  it,  is  denied. 


You  n— 84 
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OCTOBER,  1868. 

JBEEMIAH  OASBY  et  al.  v.  0HAELE8  0.  LEARY, 

Supplies  and  Repairs. — Ownebship  of  Vessel. — Oath  agaikst 

Oath. 

Where  a  Bait  was  brought  against  L.,  as  owner  of  a  steamer,  to  recover  for  sup- 
plies foraished  to  her  in  the  fall  of  1867,  and  issue  was  taken  on  the  qneslioii 
of  ownership,  and  the  libellants  proved  a  conveyance  of  the  vessel  to  him  in 
1866,  and  an  oath  of  ownership  made  by  him  at  the  Cnstom-House  on  the  same 
day,  and  a  snbseqnent  oath  to  the  same  effect  made  In  November,  1867,  and  the 
answer  set  up  that  he  had  been  compelled  to  appear  in  the  cause  by  an  attach- 
ment of  the  vessel  as  his  property,  but  the  defendant,  on  the  trial,  testified  that 
he  never  had  any  iuterest  In  the  vessel  whatever : 

EM,  That  if  the  recorded  owner  of  a  vessel,  who  has  sworn  that  he  is  her  owner, 
may  be  allowed  to  take  the  position  that  he  has  no  interest  tn  her,  it  is  not  un- 
reasonable to  require  that  such  position  should  be  sustained  by  some  other  proof 
than  the  declaration  of  the  party  himself; 

That  the  defendant  in  this  case  must  be  held  liable  as  owner. 

The  power  of  the  court  to  issue  an  attachment  againit  a  non-resident  of  the  dis- 
trict, re-affirmed. 

Bei$(BDICT,  J.  This  action  is  brought  against  the  de* 
fendant,  as  owner  of  the  steamer  Saragossa,  to  recover 
the  amount  of  a  bill  of  supplies  furnished  that  vessel  in 
this  port,  during  the  months  of  September,  October, 
November,  and  December,  1867.  No  question  is  made 
as  to  the  fact  that  the  articles  sued  for  were  furnished 
the  vessel  and  were  necQ^sary ;  but  it  is  insisted  that  the 
defendant  was  not  the  owner  of  the  vessel  nor  interested 
therein.  To  prove  the  defendant's  ownership,  the  libel- 
lants have  put  in  evidence  a  bill  of  sale  of  the  steamer 
from  George  Leary  to  the  defendant,  executed  and  re- 
corded on  the  1st  of  November,  1865,  together  with  an 
owner's  oath  made  by  the  defendant  on  the  same  day, 
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in  which  he  declares  '^I  am  a  citizen  of  the  United  States 
and  the  true  and  only  owner  of  the  said  vessel/'  A  sim- 
ilar oath  made  by  the  defendant  in  November,  1867,  is 
also  pat  in  evidence.  And  it  also  appears  from  the  tes- 
timony of  the  defendant  that  he  was  engaged  in  the  ship- 
ping business  and  transact-ed  some  of  the  business  of 
this  vessel  at  his  place  of  business  in  New  York.  The 
evidence  for  the  defence  consists  of  the  testimonv  of  the 
defendant,  who  now  swears,  that  he  never  was  an  owner 
of  or  interested  in  the  vessel — that  she  was  never  sailed 
for  his  account  or  benefit — that  his  brother,  Arthur 
Leary,  was  the  agent  of  the  vessel,  and  whatever  busi- 
ness of  the  vessel  was  transacted  by  the  defendant  was 
done  by  him  in  the  capacity  of  agent  of  his  brother 
Arthur,  and  by  his  direction.  The  defendant  further 
testifies  that  he  does  not  know  for  whom  the  vessel  was 
being  rim,  and  that  he  can  give  only  an  impression  as 
to  who  did  own  her.  That  he  took  the  title  and  made 
the  first  oath  at  the  request  of  his  brother,  but  cannot 
recollect  how  he  came  to  make  the  second  one  in  1867. 
No  other  testimony  is  produced  to  explain  the  defend- 
ant's relation  to  the  vessel,  and,  upon  this  evidence,  I 
am  asked  to  adjudge  that  the  defendant  had  no  interest 
in  the  vessel,  and  therefore  is  not  liable  for  these  repairs. 
I  cannot  so  adjudge  upon  the  unsupported  statement  of 
the  defendant,  as  made  in  court,  in  contradiction  'of  his 
oaths  at  the  Custom-House.  The  vessel  was  conveyed  to 
the  defendant  by  an  absolute  bill  of  sale ;  he  then  took 
a  solemn  oath,  declaring  himself  to  be  the  true  and  only 
owner  of  the  vessel.  This  oath  he  repeated  in  1867,  and 
it  seems  to  me  to  be  asking  much  when  the  court  is  urged 
to  disregard  these  oaths,  and  believe  only  the  oath  now 
made  in  court,  to  the  eftect  that  the  former  oaths  were 
untrue.  The  question  here,  it  should  be  noticed,  is  not 
whether  the  relation  of  the  defendant  to  this  vessel  was 
that  of  a  mortgagee  or  an  owner,  but  whether  he  had  any 
interest  whatever.    He  does  not  claim  to  have  held  the 
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title  by  way  of  security,  but  declares  that  he  never  was 
in  any  way  interested  in  the  vesseL  This  declaration, 
made  in  court,  is  in  conflict  with  his  two  former  declara- 
tions made  at  the  Oustom-House,  and  he  has  no  right  to 
complain  if  the  court — compelled  to  elect  which  oath  to 
believe— rejects  the  one  which  is  made  to  avoid  a  press- 
ing demand.  Furthermore,  the  defendant,  although  he 
held  the  title  to  this  valuable  vessel,  claims  to  be  unable 
to  say  for  whose  benefit  he  held  it,  or  who  did  own  her. 
His  brother,  Arthur  Leary,  was  the  agent  of  the  vessel, 
but  he  is  not  called  to  say  by  whom  he  was  employed ; 
nor  is  George  Leary,  who  executed  an  absolute  bill  of 
sale  of  the  vessel  to  the  defendant,  called  to  explain  it, 
or  to  confirm  the  defendant  in  his  present  statement. 
If  it  be  conceded  that,  notwithstanding '  the  recording 
act  of  1850,  a  party  procuring  himself  to  be  recorded  as 
owner  of  a  vessel,  and  making  oath  that  he  is  such 
owner,  is  at  the  liberty  to  take  the  position  that  he  has 
no  interest  whatever  therein — ^a  question  unnecessary  to 
be  considered  here— it  is  certainly  not  unreasonable  to 
require  that  the  position,  when  taken,  should  be  sup- 
ported by  other  evidence  than  the  declaration  of  the 
party,  contradictory  of  his  oath  at  the  Oustom-House, 
when  such  evidence  is  within  his  power.  Again,  the  de- 
fendant, although  declaring  upon  the  stand  that  he  never 
had  any  interest  in  the  vessel,  in  his  answer  sets  up  that 
his  appearance  in  the  action  was  compelled  by  a  seizure 
of  her,  and  it  is  in  evidence  that  the  action  was  com- 
menced by  an  attachment  of  this  very  vessel  as  the  prop- 
erty of  defendant,  and  that  he  thereupon  appeared  and 
procured  her  release  by  giving  security.  If  he  had  no 
interest  in  the  vessel,  it  is  not  easy  to  understand  why 
he  paid  any  attention  to  the  seizure,  nor  to  see  how  the 
attachment  of  another  man's  property  compelled  this 
man  to  appear.  The  fact  that  when  the  vessel  was 
seized  as  the  property  of  the  defendant,  no  person  but 
the  defendant  appears  to  have  been  affected  by  the  seiz- 
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ure ;  that  no  person  asked  for  her  release ;  that  he  did 
so  ask  and  sets  up  in  defence  that  her  seizure  compelled 
him  to  appear,  are  significant  circumstances,  and  it  has 
not  been  made  to  appear  how  they  can  be  reconciled  with 
the 'position  which  the  defendant  has  undertaken  to 
maintain  in  this  action.  Upon  the  question  of  fact 
which  the  case  presents,  I  feel  bound  therefore,  upon  the 
evidence  as  it  stands,  to  hold  against  the  defendant.  A 
point  of  law  as  to  the  jurisdiction  of  the  court,  arising 
out  of  the  fact  that  the  defendant  did  not  reside,  and 
was  not  served  with  process,  within  this  district,  has 
been  taken  in  this  cause  but  not  argued,  this  court  hav- 
ing pronounced  upon  the  point  in  a  previous  case.  The 
decision  in  the  case  referred  to  (Atkins  v.  The  Fibre  Dis- 
integrating Company),  I  have  no  desire  to  modify  or  re- 
tract, and  it  must  stand  as  the  law  of  this  court  until  re- 
versed by  an  appellate  court.  Let  a  decree  be  entered 
in  favor  of  the  libellant  for  the  sum  of  $827.78,  with  in- 
terest and  costs. 

For  libellant,  Benedict  <&  Benedict 

For  defendant,  Beebe,  Donahue  <&  Cook. 


NOVEMBER,  1868.   • 

THE  STEAMBE  QUEEN. 

Collision    nr    New  York    Harbor. — Stsamer    and    Schooner. — 

PoRTiNa  Helm.— Lights. 

Wbere  a  collision  occurred  after  sunset  between  a  steamer  and  a  schooner,  and  the 
sehooner,  though  having  no  lights,  was  seen  from  the  steamer  at  a  distance 
TariouBly  estimated  by  her  witnesses  as  from  three-qaarters  of  a  mile  to  two 
miles,  and  the  steamer  alleged  as  a  defence  that  the  schooner  changed  her 
course,  and  it  appeared  that  on  seeing  the  alleged  change  of  the  schooner's  ' 
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coarse,  the  steamer's  helm,  which  was  then  amidships,  leas  ported  and  kept 

hard  a-port  till  the  collision,  although  the  schooner  was  then  in  snch  a  position 

and  so  far  off  that  there  was  time  for  the  steamer,  by  a  slight  change  of  her 
'  helm  to  starboard,  to  have  avoided  the  collision: 
Meld,  That  although  the  schooner  should  have  had  her  lights  set,  the  absence  of 

them  did  not  oootribote  to  the  collisioQ ; 
That  the  schooner's  course  being  seen  and  known  by  the  steamer,  the  harden  of 

proof  was  on  the  latter  to  show  that  the  schooner  changed  her  coarse  at  such  a 

time  that  the  steamer  could  not  keep  out  of  her  way ; 
That  she  had  failed  to  furnish  such  proof; 
That  the  porting  of  the  steamer's  helm  under  the  circumstances  was  the  cause  of 

the  collision,  and  was  a  fault 
There  is  no  obligation  on  a  steamer,  when  there  is  danger  of  a  collision  with  a 

sailing  vessel,  to  port  rather  than  to  starboard  her  helm. 

Blatobtpobd,  J.  This  is  a  libel  for  a  collision  which 
took  place  early  on  the  evening  of  the  13th  of  October, 
1866,  in  the  lower  bay  of  New  York,  between  the  schoon- 
er Mary  Ann  Magee  and  the  British  steamer  Queen. 
The  schooner  was  sunk  by  the  collision,  and  the  libel  is 
filed  by  her  owners.  She  had  come  from  the  eastward 
through  Long  Island  Sound,  and  was  bound  to  Philadel- 
phia. The  steamer  was  bound  to  New  York  from  sea. 
The  schooner  had  no  cargo.  She  had  nearly  all  her  sails 
set,  the  wind  being  moderate  from  the  northeaat,  and 
was  going  at  the  rate  of  five  or  six  knots  an  hour,  and 
heading  about  south  by  west.  She  showed  no  Ught. 
The  claim  in  the  libel  is  that  the  persons  on  board  of  tfie 
schooner,  when  they  first  discerned  the  steamer,  saw  her 
from  about  a  point  and  a  half  to  two  points  on  the  star- 
board 'bow  of  the  schooner,  and  from  about  a  half  to 
three-quarters  of  a  mile  distant ;  and  that  the  steamer, 
when  within  a  short  distance  of  the  schooner,  suddenly 
changed  her  course  and  ran  into  the  schooner.  The 
steamer  had  all  proper  lights  set.  The  claim  in  her 
answer  is,  that  she  saw  the  schooner  a  little  on  her  port 
bow  and  some  distance  ahead ;  that  her  helm  was  then 
ported  so  as  to  bring  the  schooner  from  one  and  a  half 
to  two  points  on  her  port  bow ;  that  the  respective 
courses  of  the  two  vessels  continned  until  they  were 
within  a  short  distance  of  each  other,  when  the  helm 
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of  the  schooner  was  starboarded  and  she  headed  across 
the  steamer's  bow ;  and  that  the  engine  of  the  steamer 
was  immediately  stopped  and  backed  and  her  helm 
ported,  but  the  collision  could  not  be  avoided.  The 
steamer  with  her  stem  struck  the  schooner  on  her  star- 
board side,  forward  of  her  main  rigging  and  about  amid- 
ships. 

As  it  was  after  sunset  the  schooner  ought  to  have  had 
her  lights  burning,  but  the  absence  of  them  cannot  on  the 
testimony  be  held  to  have  contributed  to  the  collision, 
as  the  pilot  of  the  steamer  says  th&t  when  he  first  saw 
the  schooner  he  saw  how  she  was  heading,  and  that  he 
saw  her  before  she  was  reported  to  him,  and  the  wit- 
nesses from  the  steamer  estimate  the  distance  of  the 
schooner  when  tliey  saw  her  at  from  three  quarters  of  a 
mile  to  two  miles  and  a  half.  The  schooner  was,  there- 
fore, seen  by  the  steamer  at  a  sufficient  distance  off  for 
the  steamer  to  avoid  her,  and  the  course  of  the  schooner 
was  perceived  by  the  pilot  of  the  steamer  at  a  sufficient 
distance  off.  The  absence  of  lights  on  the  schooner  is 
not  testified  to,  by  any  of  the  witnesses  from  the  steam- 
er, as  having  caused  them  any  embarrassment,  nor  is  any 
uncertainty  alleged  by  them  as  to  the  position  and  course 
of  the  schooner  at  any  time. 

It  was  the  duty  of  the  steamer  to  keep  out  of  the 
way  of  the  schooner.  She  attempted  to  do  so  on  seeing 
the  schooner,  and  recognized  her  obligation  by  porting 
her  helm  until  she  brought  the  schooner  to  about  two 
points  on  the  port  bow  of  the  steamer.  The  witnesses 
from  the  steamer  say  that  at  all  times  until  the  schooner, 
as  they  allege,  starboarded  her  helm  and  went  across  the 
steamer's  bow,  the  schooner  was  not  on  the  starboard 
bow  of  the  steamer,  while  the  testimony  from  the 
schooner  is  that  the  steamer  was  seen  from  one  and  a 
half  to  two  points  on  the  starboard  bow  of  the  schooner. 
The  master  of  the  steamer  says  that  when  he  first  saw 
the  schooner,  two  miles  and  a  little  more  off,  she  waa 
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head  and  head  with  the  steamer  in  a  line.  This  is  also 
the  testimony  of  the  pilot  of  the  steamer,  who  says  tiiat 
by  porting  the  helm  of  the  steamer  when  he  first  saw  tiie 
schooner  he  swung  the  steamer  off  about  two  points  and 
brought  the  schooner  about  two  points  on  the  port  bow 
of  the  steamer.  The  chief  officer  of  the  steamer  says 
that  when  he  first  saw  the  steamer  (and  it  was  he  who 
reported  her),  she  bore  right  ahead  and,  if  any  thing,  on 
his  port  bow.  The  defence  of  the  steamer  is  put  on  the 
point  that,  after  the  steamer  had  ported  so  as  to  bring 
the  schooner  two  po&its  on  the  port  bow  of  the  steamer, 
the  schooner  suddenly  starboarded  her  helm  at  so  short 
a  distance  from  the  steamer  that  the  collision  could  not 
be  then  avoided  by  the  steamer,  and  that  it  was  the  fault 
wholly  of  the  schooner.  The  pilot  of  the  steamer  says 
that  the  schooner  starboarded  at  a  distance  of  six  hun- 
dred feet  from  the  steamer,  and  that  he  immediately  or- 
dered the  wheel  of  the  steamer  to  be  put  hard  arport  and 
her  engine  to  be  stopped  and  backed  at  full  speed.  As 
a  reason  for  this  order  to  hard  ari>ort  the  pilot  of  the 
steamer  says  that  after  he  first  ported  he  gave  an  order 
to  steady,  but  that,  before  that  order  was  obeyed,  he  saw 
that  the  schooner  had  starboarded  and  gave  the  order  to 
hard  a-port ;  that  there  was  not  time  to  put  the  helm  of 
the  steamer  to  starboard ;  and  that  he  does  not  think 
the  order  to  hard  a-port  affected  the  motion  of  the 
steamer  at  all  before  the  collision.  The  master  of  the 
steamer  says  that  the  order  to  hard  a-port  and  stop  was 
given  when  the  schooner  was  about  one  thousand  feet 
off  from  the  steamer.  The  first  officer  of  the  steamer 
says  that  the  schooner  was  six  hundred  feet  off  when  she 
starboarded.  AUtree,  the  second  mate  of  the  steamer, 
says  that  when  the  order  to  hard  arport  was  given 
on  the  steamer  the  schooner  was  six  hundred  or  nine 
hundred  feet  off.  Whalen,  a  seaman  who  was  at  the 
wheel  of  the  steamer,  says  that  the  first  order  was 
steady   port,    which   means    port   a    little;    that    he 
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changed  the  steamer's  course  by  porting  a  point  and 
a  half;  that,  some  time  after  the  order  to  port  was 
given,  an  order  came  to  hard  a-port;  that,  after  the 
hard  a-port,  the  schooner  made  her  appearance  on  the 
port  bow  of  the  steamer,  heading  across  the  bow  of  the 
steamer ;  that  on  the  first  order  to  port  he  put  the  wheel 
over  ten  degrees  of  the  tell-tale,  hard  a-port  being  forty- 
five  degrees,  and  held  it  there  until  he  was  told  to 
steady  ;  that  when  the  order  to  steady  came  he  eased 
the  wheel  back  to  midships;  that,  the  next  order  was 
hard  a-port  as  hard  as  they  could  give  it  to  her ;  that  they 
put  the  wheel  right  hard  across  ;  that  they  had  held  the 
helm  hard  a-port  for  from  five  to  eight  minutes,  as  near 
as  he  can  recollect,  before  the  collision  ;  and  that  they 
held  the  wheel  hard  to  port  to  the  time  of  the  collision. 
The  master  of  the  schooner,  who  was  at  her  wheel,  says 
that  he  made  no  change  of  his  wheel  on  seeing  the 
steamer,  or  at  any  time  up  to  the  collision ;  and  that  he 
saw  the  steamer  a  half  a  mile  or  a  mile  off.  He  also 
says,  that  the  steamer  struck  the  schooner  about  fifteen 
to  twenty  feet  forward  of  the  main  rigging  on  the  star- 
board side,  angling  aft. 

The  schooner's  position  and  course  being  seen  by,  and 
known  by,  the  steamer,  and  it  being  the  duty  of  the 
steamer  to  keep  out  of  her  way,  and  the  duty  of  the 
schooner  to  keep  her  course,  the  burden  of  proof  is  on 
the  steamer  to  show  that  the  schooner  did  not  keep  her 
course,  and  that,  if  she  changed  her  course,  she  did  so  at 
such  a  time  and  under  such  circumstances  that  the 
steamer  could  not  keep  out  of  her  way.  For  if,  after  the 
schooner  starboarded  her  helm,  as  alleged,  she  and  the 
steamer  wer«  then  proceeding  in  such  direction  as  to  in- 
volve risk  of  collision,  it  was  as  much  the  duty  of  the 
steamer  then  to  keep  out  of  her  way  as  it  was  before  the 
schooner  starboarded.  On  all  the  evidence  I  am  unable 
to  resist  the  conclusion  that  the  steamer  has  failed  to  es- 
tablish that  she  could  not  have  kept  out  of  the  way  of 
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the  Hchooner.  8he  strack  the  schooner  on  the  starbonrd 
Hide,  abont  amidDhips,  angling  aft«  It  is  manifest  from 
tbiH  that  a  very  Hiight  starboarding  of  her  helm  on  the 
I>art  of  the  steamer  wocdd  have  caused  her  to  clear  the 
schooner,  even  if  the  schooner  did,  as  aUeged,  starboard 
her  helm  and  change  her  course.  Assuming  that  the 
schooner  did  so,  the  steamer,  by  her  own  showing,  per- 
sisted in  i)orting  from  a  midships  helm  to  hard  a-port, 
after  the  schooner  starboarded.  She  thns  threw  herself 
directly  toward  and  not  away  from  the  sehooner.  The 
testimony  of  the  pilot  of  the  steamer  that  he  coold  not 
have  starboarded  when  the  schooner  did  so,  is  wholly  eon- 
tra<licted  by  the  testimony  of  Whalen,  who  was  at  the 
wheel  of  the  steamer,  and  who  shows  that  when  the 
schooner  starboarded  and  the  order  was  given  to  hard  a- 
port  the  wheel  of  the  steamer,  her  wheel  was  amidships. 
It  was  therefore  as  easy  to  have  starboarded  the  helm  of 
the  steamer  at  that  time  as  to  have  ported  it  hard  a-port. 
The  error  of  the  steamer  was  in  then  porting.  The 
schooner,  when  she  starboarded,  if  she  did  so,  was  far 
enough  off,  six  hundred  to  one  thousand  feet,  as  shown 
by  Whalen,  to  allow  the  steamer's  wheel  to  be  put  from 
midships  to  hard  a-port  and  remain  there  for  some  time 
before  the  collision.  The  same  time  would  have  sufficed 
to  starboard  the  wheel  enough  to  avoid  the  collision. 
Even  if  the  steamer  had  not  then  starboarded,  but  had 
simply  stopped  and  reversed  without  porting  or  starboard- 
ing, there  would  undoubtedly  have  been  no  collision.  A 
steamer,  when  there  is  risk  of  collision^  is  required  to 
stop  and  reverse.  There  is  no  obligation  upon  her  to 
port  rather  than  starboard,  or  to  starboard  rather  than 
port  her  wheel,  unless  the  porting  or  the  starboarding  is 
the  proper  manoouvre  whereby  to  avoid  the  collision, 
and  whichever  is  such  proper  manoeuvre  she  is  bound  to 
follow  it.  I  have  observed,  in  collision  cases  between 
steamers  and  sailing  vessels,  a  propensity  shown  on  the 
part  of  the  steamer  very  often  to  port  her  helm,  when 
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that  was  not  the  proper  maBODuyre  to  avoid  the  collision, 
and  when  the  porting  was  clearly  improper.  When  two 
steamers  are  meeting,  end  on  or  nearly  end  on,  so  as  to 
involve  risk  of  collision,  the  helms  of  both  must  be  put 
to  port.  But  when  a  steamer  and  a  sailing  vessel  are 
proceeding  in  such  directions  as  to  involve  risk  of  col- 
lision, the  steamer  must  keep  out  of  the  way  of  the  sail- 
ing vessel,  and  if  to  do  so  a  movement  of  her  helm  is 
necessary,  there  is  no  more  obligation  on  her  to  port 
than  there  is  to  starboard,  unless  porting  rather  than 
starboarding  will  avoid  the  collision.  The  erroneous 
idea  seems  to  prevail  on  the  part  of  those  directing  the 
movements  of  steamers,  that  they  will  be  free  from 
blame  if  they  port  on  meeting  a  sailing  vessel  with  risk 
of  collision ;  and  I  have  h^d  several  cases  before  me  re- 
cently of  collisions  between  steamers  and  sailing  ves- 
sels, where,  as  in  the  present  one,  the  collision  would 
not  have  happened,  if  the  steamer  had  not  persisted  in 
porting  instead  of  either  starboarding  or  making  no 
change  at  all  in  her  wheel. 

No  fault,  contributing  to  the  collision,  is  shown  on 
the  part  of  the  schooner,  and  there  must  be  a  decree  for 
the  libellants  with  costs,  with  a  reference  to  a  Commis- 
sioner to  ascertain  the  damages  caused  to  the  libellants 
by  the  collision. 

E.  H.  Owen^  for  the.libellants. 

C.  Donahue  and  J.  Cketwood,  for  the  claimants. 
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NOVSHBER,  1868. 

m    THE    MATTBE    OF    BEVEELT    CLAEK,    ON 

HABEAS  COEPUS. 

Habeas  Corpus. — Examination  bkfohb  Commissioner. — ^Evidence. 

— ^Indictment  in  another  District. 

Where,  od  write  of  habeas  eofpu§  and  earliorari  to  a  United  States  CommisBioner, 
it  appeared  that  the  Commissioner  had  issued  a  warrant  to  arrest  the  petitioner, 
on  a  charge  of  conspiring  to  defraud  the  United  States,  in  the  Eastern  District 
of  Michigan,  who  had  been  arrested  and  brought  before  him,  and  demanded  an 
ezaminaUon,  and  on  the  examination  the  evidence  consisted  of  an  indictment 
found  against  him  in  the  Eastern  District  of  Michigan,  and  proof  that  on  that 
indictment  the  District  Court  of  that  District  liad  issued  a  warrant  for  his  arrest, 
the  indictment  averring  tliat  the  prisoner,  with  certain  others  named,  did,  at  the 
city  of  Washington,  conspire,  combine,  confederate,  and  agree  together  to  defrand 
the  United  States,  in  a  manner  particularly  set  forth,  and  that  one  of  the  parties 
to  said  conspiracy,  named  Lee,  at  Detroit,  in  the  Eastern  District  of  Michigan, 
in  pursuance  of  said  conspiracy,  did  do  an  act  to  effect  the  object  of  said  conspi- 
racy, said  act  being  particularly  set  forth,  and  on  such  proof  the  Commiastoner 
committed  the  prisoner  for  trial  in  the  Eastern  District  of  Michigan,  aod  there- 
upon thii  habeas  eorptu  was  issued,  and  the  discharge  of  ihe  prisoner  didmed, 
on  the  sole  ground  that  the  indictment  produced  did  not  aver  that  an  offence 
against  the  United  States  had  been  committed  in  the  Eastern  District  of  Mich- 
igan: 

ffdd,  That  the  question  whether  the  indictment  sufficiently  averred  an  offanoe 
committed  in  the  Eastern  District  of  Miclugan  should  not  be  prejudged  on  a 
proceeding  like  this ; 

That  on  such  a  proceeding  the  indictment  must  be  considered  sufficient,  unless  it 
be  so  defective  in  its  material  avermcDts  th4t  it  would  be  the  manifest  duty  of 
a  court  before  which  it  was  presented  by  a  grand  jury  to  dedine  to  take  action 
upon  it; 

That  this  indictment  was  not  of  that  character. 

Whether,  in  such  a  proceeding  before  a  Commissioner,  such  an  indictment  can  be 
examined,  and  its  suffidenoy  passed  upon — quere. 

Benedict,  J.  The  prisoner,  Beverly  Clark,  being 
detained  in  custody  by  the  marshal  of  this  district^  has 
been  brought  before  me  by  a  writ  of  habeas  carpus  and 
by  a  writ  of  certioraH.    The  proceedings  before  Com- 
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missioner  Osbom,  which  resulted  in  his  committal,  are 
also  before  me. 

By  these  retums,  it  appears  that  in  September  last, 
a  deputy  marshal  of  the  Eastern  District  of  Michigan 
procured  a  warrant  from  Oommissioner  Osbom,  in  this 
district,  directing  the  marshal  of  this  district  to  appre- 
hend and  bring  the  prisoner  before  him  to  answer  to 
a  charge  of  conspiring  to  defraud  the  United  States 
in  the  Eastern  District  of  Michigan.  The  prisoner  hav- 
ing been  arrested  on  such  warrant,  was  brought  before 
the  Oommissioner,  and  demanded  an  examination, 
T^hich  was  had.  Upon  this  examination,  an  indictment 
found  against  the  prisoner  by  a  grand  jury  in  the 
Eastern  District  of  Michigan  was  put  in  evidence,  to- 
gether with  proof  that  it  had  been  filed  in  the  District 
Oourt  of  that  district,  and  was  still  pending  undeter^- 
mined,  and  that  upon  it  the  court  had  issued  to  the 
marshal  of  that  ^strict  a  warrant  directing  the  arrest  of 
the  prisoner.  No  other  evidence  was  produced  to  the 
Oommissioner,  and  he  thereupon  committed  the  pris- 
oner for  trial  in  the  Eastern  District  of  Michigan,  by 
virtue  of  which  commitment  he  is  now  held  by  the  mar- 
shal of  this  district. 

The  sufficiency  of  these  proceedings  is  now  called  in 
question,  and  I  am  asked  to  discharge  the  prisoner  be- 
cause, as  it  is  claimed,  the  indictment  produced  before 
the  Oommissioner  does  not  aver  that  an  offence  against 
the  United  States  has  been  committed  in  the  Eastern 
District  of  Michigan . 

In  disposing  of  the  single  issue  which  has  been  thus 
made,  I  notice  at  the  outset  that  the  question  here  is 
not  whether  proof  before  a  Oommissioner  of  the  fact  that 
an  indictment  against  the  person  before  him  has  been 
found  by  a  grand  jury  of  the  United  States,  in  a  court 
of  the  United  States,  and  that  such  court  has  so  far 
acted  upon  the  indictment  as  to  issue  its  warrant  for 
the  arrest  of  the  person  to  answer  to  the  charge,  is  not 
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suificieut  proof  to  require  the  Oommissioner  to  commit 
such  person  for  trial  in  the  district  where  the  indictment 
was  found.  Nor  is  the  question  here  whether  the  pro- 
ceedings in  the  District  Court  of  Michigan  would  not 
have  been  sufScient  to  justify  the  detention  by  the  mar- 
shal of  this  district,  had  that  court  seen  fit  to  issue  its 
bench  warrant  to  that  officer  directly. 

Here  the  proceeding  seems  to  have  been  an  original 
proceeding  instituted  in  this  district  before  Commis- 
sioner Osbom,  in  which  the  indictment  itself  was  put 
in  evidence,  as  showing  sufficient  cause  for  the  commit- 
tal of  the  prisoner  for  trial  in  Michigan. 

The  questions  then  are,  whether,  in  such  a  mode  of 
procedure,  the  Commissioner  is  at  liberty  to  examine  the 
indictment,  and  pass  upon  the  sufficiency  of  its  aver- 
ments, and  if  so,  whether  the  averments  of  this  indict- 
ment are  sufficient  to  warrant  the  committal  of  the 
prisoner  for  trial  in  Michigan. 

For  the  purposes  of  this  case,  I  shall  assume — ^although 
I  do  not  intend  so  to  decide — ^that  when  the  method  of 
procedure  is  such  as  that  adopted  in  this  case,  the 
indictment,  which  is  put  in  evidence  before  the  Commis- 
sioner, must  be  looked  into,  and  accordingly  I  have 
examined  the  present  indictment,  and  I  find  that  it  avers 
that  the  prisoner,  with  certain  others  named,  did,  at  the 
city  of  Washington,  conspire,  combine,  confederate,  and 
agree  together  to  defraud  the  United  States,  in  the 
manner  particularly  set  forth,  and  that  Andrew  T.  Lee, 
one  of  the  parties  to  said  conspiracy,  afterwards,  at  De- 
troit, in  the  Eastern  District  of  Michigan,  in  pursuance 
of  and  according  to  said  conspiracy,  combination,  and 
agreement,  had  as  aforesaid,  did  do  an  act  to  effect  the 
object  of  said  conspiracy,  which  act  is  also  particularly 
9et  forth.  It  was  here  intended  to  set  out  the  offence 
created  by  the  Act  of  March  2d,  1867,  which  declares, 
'  that  if  two  or  more  persons  either  conspire  to  commit 
any  offence  against  the  laws  of  the  United  States,  or  to 
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defraud  the  United  States  in  any  manner  whatever,  and 
one  or  more  of  said  parties  to  said  conspiracy  shall  do 
any  act  to  effect  the  object  thereof,  the  parties  to  said 
conspiracy  shall  be  deemed  guilty  of  a  misdemeanor ;'' 
and  were  this  indictment  before  me  upon  dismurrer  or 
plea  to  the  jurisdiction,  it  might  not  perhaps  be  difficult 
to  decide  whether  the  averment  in  question  did  or  did 
not  amount  in  law  to  an  averment  of  an  offence  com- 
mitted in  Michigan.  But  that  question,  as  it  seems  to 
me,  should  not  be  prejudged  upon  a  proceeding  like  the 
present.  Upon  such  a  proceeding,  the  indictment  must 
be  considered  sufficient,  unless  it  be  so  defective  in  the 
material  averments  that  it  would  be  the  manifest  duty 
of  a  court  before  which  it  was  presented  by  the  grand 
jury  to  decline  to  take  action  upon  it.  In  the  present 
case,  the  court  in  Michigan  has  felt  bound  to  receive 
this  indictment,  and  to  issue  a  warrant  upon  it ;  and,  to 
my  mind,  the  averment  in  question  is  not  so  clearly  an 
averment  of  an  offence  committed  in  Washington,  in- 
stead of  one  committed  in  Michigan,  as  to  justify  the 
Commissioner  in  refusing  to  commit  the  prisoner  upon 
it,  or  to  warrant  his  discharge  before  me.  It  raises  a 
question  which  properly  belongs  to  the  court  in  which 
the  indictment  is  ];)ending. 

My  conclusion,  therefore,  is,  that  the  prisoner  must 
be  remanded  to  the  custody  of  the  marshal. 
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DsLivBRT  or  Cargo. — Goods  not  Put  on  Board. — Lien. 

Where  a  libel  alleged  that  808  bales  of  cotton  were  riiipped  on  board  a  steamer 
to  be  carried  to  New  York,  and  that  a  bill  of  lading  therefor,  a  copy  of  which 
was  attached,  was  signed  by  the  agents  of  the  yessel,  and  that  seven  of  &e 
bales  were  not  delivered,  and  were  not  lost  by  perils  of  the  sea,  and  the 
answer  admitted  that  the  yessel  agreed  to  carry  the  808  bales,  and  that  her 
agents  signed  a  bill  of  lading,  and  alleged  that  a  copy  of  it  was  attached  to  the 
libel,  and  alleged  that  only  278  bales  were  ever  receiyed  on  board  the  yessel, 
bat  that  the  rest  were  brought  to  New  York  by  another  Teseel,  and  dischaiged 
npon  the  wharf,  on  dne  notice  to  the  consignee : 

Hddy  That  on  the  pleadings,  the  authority  of  the  agents  to  bind  the  yessel  by 
the  contract  in  the  bill  of  lading  must  be  considered  as  admitted; 

That  on  the  bill  of  lading,  the  burden  of  proof  was  on  the  vessel  to  show  that  the 
bill  of  lading  was  signed  for  bales  of  cotton  that  were  never  received  on  board 
the  vessel ; 

That  that  fact  was  not  proved  by  the  mere  statement  of  the  purser  of  the  vesseL 
that  they  received  808  bales,  and  left  80  behind  ; 

That  there  was  no  proof  of  the  delivery  of  the  seven  bales  at  New  York,  and  the 
vessel  was  liable  for  their  value. 

Blatghfobd,  J.  The  libel  avers  the  shipment  on 
board  of  the  steamship  Saragossa,  at  Charleston,  on  the 
17th  of  November,  1866,  of  303  bales  of  cotton,  under  an 
agreement  by  the  vessel  to  carry  them  to  New  York,  and 
deliver  them  there  to  the  agent  of  the  libellants,  such 
agreement  being  set  forth  in  a  bill  of  lading  signed  by 
the  agents  of  the  vessel.  A  copy  of  the  bill  of  lading  is 
annexed  to  the  libel.  It  states  that  the  303  bales  of 
cotton  have  been  received  **  by  B.  N.  Puller,  E.  &  F. 
agent  8.  0.  B.  B.  Steamship  called  the  Saragossa,  where- 
of is  master,  now  lying  in  the  port  of  Charles- 
ton, S.  0.,  and  bound  for  New  York."  It  gives  the 
marks  and  numbers  on  the  bales,  and  states  that  they 
are  to  be  delivered  at  the  port  of  New  York,  the  danger 
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of  the  seas  only  excepted.  It  is  not  signed  by  the 
master  or  purser  of  the  vessel,  but  is  signed  ''Eavenel 
&  Co.,  agents."  The  libel  avers  that  the  contract  of 
the  vessel  was  not  performed  by  her,  in  that  seven  of 
the  bales  were  never  delivered  in  New  York,  and  were 
not  lost  by  dangers  of  the  sea.  The  amount  of  damages 
claimed  is  $1,291.39. 

The  answer  admits  that  the  vessel  agreed  to  carry 
the  303  bales  of  cotton  to  New  York,  and  deliver  the 
same  there  to  the  person  .named  in  the  bill  of  lading, 
and  that  the  agents  of  the  vessel  signed  a  bill  of  lading 
for  the  cotton,  wherein  the  agreement  was  more  fully 
set  forth,  and  that  a  copy  of  such  bill  of  lading  is  an- 
nexed to  the  libel.  The  answer  also  avers  that  aU  of 
the  bales  of  cotton  that  were  taken  on  board  under  the 
biU  of  lading  were  delivered  at  New  York ;  that  on  the 
arrival  of  tljie  vessel  at  New  York,  with  cotton  on  board 
received  under  the  bill  of  lading,  due  notice  of  her 
arrival,  and  that  he  was  required  to  attend  to  the  re- 
ceipt of  the  cotton  laden  on  board,  was  given  to  the 
consignee  named  in  the  bill  of  lading ;  that  thereafter 
the  bales  of  cotton  which  were  actually  shipped  on  the 
'  vessel  were  duly ,  discharged  from  the  vessel,  and  that 
the  vessel,  both  by  law  and  the  custom  of  the  port,  was 
entirely  discharged  from  liability  therefor;  that  only 
273  bales  of  the  cotton  mentioned  in  the  bill  of  lading 
were  ever  taken  or  received  on  board  of  the  vessel ;  that 
those  273  bales  were  actually  discharged  upon  the  wharf 
from  the  vessel,  on  due  notice  to  the  consignee ;  and 
that  the  rest  of  the  303  bales  were  afterward  brought  to 
New.  York  by  the  steamship  Gbranada,  and  were,  upon 
due  notice,  discharged  upon  the  wharf,  and  delivered  to 
the  consignee. 

It  being  admitted  in  the  answer  that  the  vessel 
agreed  to  carry  the  308  bales  of  cotton  to  New  York, 
and  that  the  agents  of  the  vessel  signed  the  bill  of  lad- 
ing in  question,  the  authority  of  such  agents  to  bind  the 
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vessel,  by  signing  the  bill  of  lading,  to  whatever  contract 
is  set  forth  therein,  must  be  considered  as  admitted  and 
established,  although  the  bill  of  lading  is  not  signed  by 
the  master  or  purser  of  the  vessel.  The  libellants  gave 
no  evidence  in  regard  to  the  bill  of  lading,  or  in  regard 
to  the  shipment  of  the  cotton  on  board  of  the  vessel. 
Their  case,  in  this  respect,  rests  wholly  on  the  admis- 
sions of  the  answer.  The  bill  of  lading,  though  very 
inartificial,  must,  I  think,  be  fairly  interpreted  as  aver- 
ring that  the  303  bales  of  cotton  were  received  on  board 
of  the  Saragossa  to  be  carried  to  KewYork.  In  the 
face  of  that  evidence,  it  is  for  the  claimant  to.  show  that 
the  bUl  of  lading  was  signed  for  bale's  of  cotton  that 
were  never  received  on  board  of  the  vessel,  in  order  to 
relieve  her  from  responsibility.  This  the  claimant  un- 
dertook to  do,  but  the  evidence  fails  to  show  it.  It  is 
clear  that  the  seven  missing  bales  were  part  of  the  303 
bales.  The  purser  of  the  vessel  merely  states  that  they 
received  303  bales  in  Oharleston,  and  left  30  behind. 
Those  30,  it  is  shown,  were  brought  by  the  Granada. 
But  the  evidence  on  the  part  of  the  claimant  is  entirely 
consistent  with  the  fact  that  the  entire  303  bales  were, 
as  stated  in  the  bill  of  lading,  received  on  board  of  the 
Saragossa,  and  that  then  30  of  them  were  put  back  upon 
the  wharf.  The  libellants  received  the  273  bales  which 
the  Saragossa  brought,  and  23  of  the  30  which  the  Grar 
nada  brought.  The  libellants  had  a  right  to  rely  on  the 
bill  of  lading,  and  it  was  easy  for  the  claimants  to  have 
shown,  if  the  fact  was  so,  that  only  the  273  bales  went 
on  board  of  the  Saragossa,  and  that  thus  the  bill  of  lad- 
ing was  signed  for  bales  that  were  never  received  on 
board  of  her,  so  as  to  relieve  the  vessel  from  liability 
for  any  more  than  the  273  bales.  The  claimant  has  not 
made  such  proof,  nor  has  he  shown  that  the  seven  bales 
in  question  were  delivered  to  the  libellants  at  New  York, 
according  to  the  tenor  of  the  bill  of  lading. 
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There  must  be  a  decree  for  the  libellants,  with  a 
reference  to  ascertain  the  damages  sustained  by  them. 

Bobert  B.  Benedict^  for  the  libellants. 

Welcome  JR.  Beebe^  for  the  claimants. 
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TOWBOAT  AND  ToW, — JURISDICTION. ^TORT. NEaLIGENCE. 

Where  a  canal-boat  was  taken  in  tow,  with  other  boats,  by  a  steamboat,  at  Albany, 
to  be  towed  to  the  foot  of  North  Moore  street,  in  the  city  of  New  York,  and,  on 
their  arrival,  there,  the  steamboat  ran  in  near  the  dock  to  drop  off  the  canal- 
boat,  and  signalled  her  to  drop  off,  which  she  failed  to  do,  and  the  steamboat 
kept  on  with  hor,  there  being  many  vessels  at  anchor  in  the  harbor,  leaving 
only  a  narrow  channel  near  the  piers,  down  which  the  tow  passed,  till  near  the 
Battery,  when,  owing  to  the  sndden  anchoring  of  two  vessels  ahead,  the  steam- 
boat was  compelled  to  stop,  and  the  canal-boat  was  carried,  by  a  strong  north- 
east wind  and  ah  ebb  tide,  against  pier  2,  North  river,  and  snnk,  and  the 
owner  of  the  cargo  filed  a  libel  against  the  steamboat  to  recover  the  damages : 

Held,  That  the  Conrt  of  Admiralty  had  jurisdiction  of  the  case  as  one  of  a  tort  com- 
mitted on  navigable  waters,  even  though  bot^  vessels  were  navigating  between 
ports  of  the  same  State. 

That  the  duty  of  the  steamboat  not  to  injure  the  canal-boat  did  not  arise  out 
of  the  towage  contract,  but  was  imposed  by  the  law,  and  she  was  liable 
in  the  Adndralty  for  negligent  navigation,  amounting  to  a  breach  of  such 
duty ; 

That  that  duty  was  the  same  after  the  boats  had  passed  North  Moore  street  as 
before ; 

That  the  steamboat  was  guilty  of  negligence  in  navigating  through  the  anchored 
vessels  in  such  a  narrow  channel,  instead  of  going  out  into  the  more  open  part 
of  the  harbor.  The  sudden  anchoring  of  the  vessels  ahead  of  her  was  a  circum- 
stance which  she  should  have  anHcipated. 

The  cases  of  Allen  v.  Newberry  (21  ^ow.,  244),  Maguire  v.  Card  (Id,  248),  and 
Poag  V,  The  McDonald,  commented  upon. 

This  was  a  libel  filed  to  recover  damages  for  the  loss 
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of  about  four  thousand  bushels  of  oats,  and  about  fifteen 
hundred  bushels  of  rye,  shipped  by  the  libellants,  Isaac 
G.  Parker  and  others,  as  owners  thereof,  on  the  5th  of 
May,  1863,  at  Fort  Miller  Bridge,  Saratoga  county,  Kew 
York,  on  board  of  the  canal-boat  Ann  Maria  Nichols,  to 
be  transported,  by  the  way  of  the  Ohamplain  Canal  and 
the  Htidson  Eiver,  to  the  city  of  New  York.  The  canal- 
boat  arrived  at  West  Troy,  and  entered  the  river,  and 
was  there  taken  in  tow  by  the  steamboat  Brooklyn,  to 
be  towed  to  New  York.  The  libel  alleged  that  on  the 
14th  of  May,  between  the  hours  of  twelve  and  two 
o'clock  in  the  afternoon,  the  Brooklyn,  having  the  canal- 
boat,  with  her  cargo,  in  tow,  carelessly  ran  the  canal- 
boat  against  pier  No.  2,  in  the  North  Biver,  causing  the 
canal-boat  to  fill,  and  to  sink  to  the  bottom  with  her 
cargo  ;  that  the  loss  to  the  libellants,  which  was  stated 
at  five  thousand  dollars,  was  caused  by  the  carelessness 
and  negligence  of  those  navigating  the  Brooklyn,  in 
carelessly  towing  the  canal-boat  against,  and  causing 
her  to  come  into  collision  with,  the  said  pier,  when  there 
was  room  enough  to  have  passed  without  striking ;  and 
that  the  canal-boat  could  have  done  nothing  to  prevent 
the  collision,  as  she  was  fast  to,  and  under  the  control 
of,  the  Brooklyn.  The  libel  did  not  aver  any  contract 
of  towage  by  the  Brooklyn,  or  any  breach  of  any  such 
contract  by  her,  but  merely,  that  the  canal-boat,  after 
her  arrival  at  Troy,  was  taken  in  tow  by  the  Brooklyn, 
for  the  purpose  of  being  towed  from  Troy  to  New  York, 
and  that  the  loss  happened  by  the  alleged  carelessness 
and  negligence  above  referred  to. 

The  defence  set  up  in  the  answer  was,  in  substance, 
that  the  Brooklyn  engaged  to  tow  the  canal-boat  only 
to  off  the  foot  of  North  Moore  street.  New  York,  which 
was  above  the  place  of  collision ;  that  when  the  Brook- 
lyn reached  New  York,  the  wind  was  northeast,  and  the 
tide  strong  ebb ;  that  a  large  fleet  of  wind-bound  ves- 
sels was  lying  at  anchor  in  the  North  Eiver,  extending 
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well  over  to  the  Jersey  shore,  leaving  a  channel  open 
along  the  docks  for  the  passage  of  boats  and  tows ;  that 
near  North  Moore  street,  the  Brooklyn,  with  her  tow, 
ran  in  as  close  as  it  was  prudent  to  go,  and  blew  her 
whistle  for  the  canal-boat  to  drop  off ;  that  the  canal- 
boat  did  not  drop  off;  that,  there  being  no  opening 
through  which  the  Brooklyn  could  safely  take  her  tow 
out  into  the  river,  she  kept  on  down  the  channel  before 
spoken  of;  that  when  she  was  off  pier  No.  4,  North 
Eiver,  two  vessels  came  suddenly  to  anchor  in  the 
channel,  ahead  of  her,  and  substantially  closed  it  up, 
compelling  her  to  stop  her  headway ;  and  that  the  ebb 
tide  then  sagged  the  boats  in  tow  toward  the  pier,  and 
the  canal-boat  struck  it. 

Townsend  Scudder  and  John  W.  C.  Leveridge,  for  the 
libellants. 

Welcome  R.  Beebe  and  Charles  M.  Da  Coaia^  for  the 
claimant. 

Bi/ATCHFOBD,  J.  1.  An  exception  is  taken  to  the 
jurisdiction  of  the  court  by  the  answer,  and  is  urged  on 
the  ground  that,  the  towing  being  done  under  a  contract 
to  tow  the  canal-boat  from  one  place  within  the  State 
of  New  York,  to  another  place  in  the  same  State,  this 
court  has  no  jurisdiction  to  award  the  damages  claimed 
in  this  suit.  It  is  contended  that,  in  view  of  the  de- 
cision of  the  Supreme  Court,  in  Allen  v.  Newberry  (21 
How.,  244),  to  the  effect  that  a  District  Court  has  no 
jurisdiction  over  a  contract  o£  affreightment  of  goods 
between  two  ports  in  the  same  State,  and  of  the  de- 
cision of  the  same  court,  in  Maguire  v.  Card  {Id.,  248), 
to  the  effect  that  a  District  Court  has  no  jurisdiction 
over  a  contract  for  supplies  furnished  to  a  vessel  en- 
gaged in  the  business  of  navigation  and  trade  between 
ports  exclusively  within  the  same  State,  this  court  has 
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no  jurisdiction  to  award  damages  in  this  suit  for  the 
loss  sustained  by  the  libellants.  It  is  true  that  this 
court  did,  in  the  case  of  Poag  v.  The  McDonald  {Aprils 
1859),  dismiss  the  libel  for  want  of  jurisdiction,  on  a 
state  of  facts  precisely  like  that  in  the  present  case,  the 
decision  being  founded  on  the  supposed  effect  of  the 
decisions  in  Allen  v.  Newberry  and  Maguire  v.  Card.  It 
is  also  true  that  Mr.  Justice  Nelson,  in  the  Circuit 
Court,  on  an  appeal  taken  in  Poag  v.  The  McDonald 
{August^  1860),  sustained  the  dismissal  of  the  libel  for 
want  of  jurisdiction,  on  the  view  that,  even  though  the 
suit  were  to  be  regarded  as  founded  in  tort,  for  negli- 
gence and  carelessness,  the  District  Court  had  no  juris- 
diction of  it,  because  both  of  the  vessels  were,  at  the  time 
of  the  commission  of  the  tort,  engaged  solely  in  the 
internal  commerce  of  the  States.  But  this  view  has 
since  that  time  been  departed  from,  in  practice,  both  by 
this  court  and  by  the  Circuit  Court.  In  Langley  v.  The 
Syracuse  {March^  1867),  which  was  a  suit  brought  in  this 
court,  by  the  owner  of  a  canal-boat  towed  from  Albany 
to  New  York,  against  the  steamboat  which  towed  her, 
to  recover  for  the  damages  occasioned  through  the  wrong- 
ful and  tortious  act  of  the  steamboat,  by  the  sinking  of 
the  canal-boat  while  in  tow  of  her,  the  san\e  judge 
(Judge  Betts)  made  a  decree  in  favor  of  the  libellant, 
who  had  dismissed  the  libel  in  Poag  v.  The  McDonald, 
and  that  decree  was  affirmed  by  Mr.  Justice  Nelson,  in 
the  Circuit  Court,  as  recently  as  in  November,;  1867 
(6  Blatchf.  C.  C.  jB.,  2).  Such  I  understand  to  be  the  set- 
tled law  and  practice  of  this  court,  and  of  the  Circuit 
Court,  in  cases  of  like  ^character ;  and  I  know  that  Mr. 
Justice  Nelson  does  not  adhere  to  the  views  expressed 
by  him  in  his  opinion  delivered  in  the  case  of  Poag  t^. 
The  McDonald,  so  far  as  they  apply  to  the  question  of 
jurisdiction  involved  in  that  case. 

The  question  now  raised  was,  in  my  judgment,  dis- 
posed of  by  the  decision  of  the  Supreme  Court  at  the 
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December  term,  1861,  in  the  case  of  The  Propeller  Com- 
merce (1  Blacky  574).  That  decision  affirms  that  the 
admiralty  has  jurisdiction  of  torts  committed  on  the 
navigable  waters  of  the  Atlantic  coast  which  empty  into 
the  sea,  including  among  them  the  navigable  waters  of  the 
Hudson  Eiver  ;  and  that,  in  a  case  of  tort,  nothing  more 
is  necessary  to  sustain  the  jurisdiction  of  the  admiralty 
than  to  show  that  the  tort  was  committed  on  such  navi- 
gable waters.  The  only  point  of  discussion,  therefore,  is 
whether  the  present  case  is  one  of  tort.  Now,  the  fact 
that  the  steamboat  was  at  the  time  of  the  loss  engaged  in 
towing  the  canal-boat,  under  a  contract  of  towage,  either 
express  or  implied,  does  not  make  the  negligent  and 
careless  navigation  of  the  steamboat  in  performing  such 
towage  any  the  less  a  tort  toward  the  canal-boat  or  her 
cargo,  if  injured  thereby,  than  it  would  have  been  to- 
ward a  third  and  stranger  vessel  which  should  have  been 
injured  thereby.  Nor  do.es  the  fact  that  such  negligent 
navigation  may  be  a  breach  of  the  contract  of  towage, 
make  it  any  the  less  a  tort  toward  the  canal-boat  or  her 
cargo,  if  injured  thereby.  This  view  is  sustainable  en- 
tirely aside  from  any  of  the  doctrines  upon  which  the 
cases  in  regard  to  pure  contracts  are  placed.  In  cases 
of  contracts  of  affireightment  and  contracts  for  supplies, 
the  obligation  of  the  delinquent  rests  wholly  upon  the 
contract,  and  arises  wholly  out  of  it.  In  the  present 
case,  the  obligation  of  the  steamboat  not  to  commit  a 
tort  against  the  canal  boat  did  not  arise  out  of  the  con- 
tract of  towage,  any  more  than  the  obligation  of  a  third 
vessel  meeting  the  canal-boat  on  her  trip,  not  to  collide 
with  her,  arose  out  of  such  contract  or  out  of  any  contract. 
The  obligation  of  the  steamboat  not  to  commit  such  tort 
arose  oiit  of  the  principle,  applicable  in  all  cases  of  tort — 
sic  tUere  tuo  ut  non  alienum  Icedus.  Her  duty  did  not  result 
from  the  consideration  paid  or  to  be  paid  for  the  towage. 
It  was  imposed  by  the  law,  and  would  have  existed  even 
though  her  service  had  been  gratuitous.    If  the  libel- 
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lante'  property  was  lawfully  where  it  was,  the  steamboat 
owed  a  duty  toward  it  independent  of  any  eontraet  of 
towage,  and  is  liable  for  a  collision  and  the  consequent 
damage  to  such  property  caused  by  negligent  navigation 
amounting  to  a  breach  of  such  duty.  The  duty  was  of 
the  same  character  as  that  imposed  by  the  law  upon  a 
third  and  stranger  vessel.  (PhUaddphia  and  Beading 
BaUroad.  Co.  v.  Derby,  14  Haw.,  468,  485,  486.)  The  pres- 
ent action,  therefore,  both  on  the  libel  and  in  fact,  is 
one  of  tort,  founded  on  negligence,  and  this  court  has 
Jurisdiction  of  it. 

2.  It  is  urged  on  the  part  of  the  claimant,  that  the  con- 
tract of  towage  ended  at  North  Moore  street,  and  that,  as 
the  canal-boat  did  not  drop  off  there,  but  continued  to 
adhere  to  the  steamboat,  the  steamboat  is  only  liable  for 
willful  default  and  negligence,  which  has  not  been 
shown.  This  view  cannot  be  maintained.  If  the  steam- 
boat chose  to  go  on  with  the  canal-boat  attached,  after 
leaving  North  Moore  street,  and  after  the  canal-boat 
had  refused,  notwithstanding  signals  from  the  steam- 
boat, to  drop  off,  both  vessels  must  be  regarded  as 
assenting  to  the  further  towing  of  the  canal-boat  by  the 
steamboat,  and  the  canal-boat  being  lawfully  where  she 
was,  th.e  steamboat  was  under  as  much  obligation  after- 
ward as  before  not  to  be  guilty  of  negligent  and  careless 
navigation  as  respected  the  canal  boat. 

3.  This  canal-boat  was  one  of  ten  boats  in  tow,  one 
being  on  each  side  of  the  steamboat,  and  four  in  each 
of  two  tiers  behind,  drawn  by  hawsers.  This  canal-boat 
was  the  extreme  outside  boat  to  the  left,  coming  down 
the  river,  in  the  rear  tier.  I  cannot  resist  the  conclusion, 
on  the  evidence,  that,  in  view  of  the  crowded  condition 
of  the  river  along  the  piers,  it  being  full  of  vessels  at 
anchor,  leaving  only  a  comparatively  narrow  channel,  as 
far  down  as  the  Battery,  between  the  line  of  anchored 
vessels  and  the  {Aers,  and  of  the  fact  that  there  was  no 
opening  in  such  line  of  vessels  through  which  the  steam- 
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boat  could  safely  pass  with  her  tow  to  the  open  river 
beyond  (a  fact  averred  in  the  answer),  and  of  the  state 
of  the  tide,  it  being  strong  ebb  and  setting  in  upon  the 
piers  in  the  vicinity  of  the  place  of  collision,  and  of  the 
fact  that  the  steamboat,  from  a  sufScient  distance  above 
to  have  allowed  her,  before  reaching  the  thickest  part 
of  the  line  of  vessels,  to  pass  out  safely  with  her  tow 
into  the  wide  and  open  river  beyond,*could  have  seen, 
with  proper  vigilance,  the  condition  of  things  in  the 
confined  channel  into  which  she  was  entering,  and  of 
the  fact  that  there  was  no  necessity  for  her  entering 
such  channel,  she  was  guilty  of  negligence  in  putting 
herself  and  this  canal-boat  in  a  position  where  a  col- 
lision of  the  kind  which  happened  was  sure  to  occur, 
if  any  obstruction  suddenly  presented  itself.  The  sud- 
den coming  around  the  Battery,  from  the  East  river, 
and  anchoring  of  the  two  vessels,  was  a  circumstance 
that  ought  to  have  been  anticipated  by  the  steamboat 
as  likely  to  occur,  with  the  wind  and  tide  as  they 
were.  Her  negligence  consisted  in  getting  herself  and 
her  tow  into  such  a  cramped  position,  so  near  to  the 
piers,  in  such  a  tide. 

4.  There  was  no  negligence  on  the  part  of  the  canal- 
boat,  contributing  to  the  accident.  Her  movements 
were  wholly  under  the  control  of  the  steamboat. 

There  must  be  a  decree  for  the  libellants,  with  a  ref- 
erence to  ascertain  the  damages  sustained  by  them. 
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NOVEMBER,  1868. 

IN  THE  MATTER  OP  JOHN  H.  KIMBALL,  A 

BANEItUPT. 

DiSCHAROB   FBOM   AbRBST. ^FlDUCIART   DxBT. 

Where  K.»  who  hnd  been  adjndicnted  a  bankmpt,  was  afterward  arrested  on  a 
wanantiflened  out  of  a  State  Goari,  on  an  affidaTit  staiing  tiiat  goods  had  been 
sent  to  him  to  sefl  on  commisaion,  which  he  had  sold,  and  the  proceeds  of 
which  he  had  failed  to  pay  oyer  on  demand,  and  application  was  made  to  the 
Banhmptcy  Court  to  discharge  him  finom  such  arrest: 

Hdd,  That  the  Bankruptcy  Court,  in  determining  the  question  whether  the  arrest 
of  abankmpt  is  founded  on  a  debt  or  claim  from  which  his  discharge  would  not 
release  him,  as  proTided  by  the  26th  section  of  the  Bankruptcy  Act^  can  look 
only  at  the  papers  which  were  before  the  State  Court,  as  the  foundation  of  the 
arrest; 

That  the  Bankruptcy  Court  could,  therefore,  look  only  at  the  affidayits  on  which 
the  order  of  arrest  was  granted  in  the  State  Court,  and  not  at  the  oompUunt 
in  the  action  in  that  court,  which  was  not  then  before  it; 

That  on  that  affidavit  the  claim  against  the  bankrupt  was  a  debt  created  by  the 
defalcation  of  the  bankrupt^  while  acting  in  a  fiduciary  capaciiy,  and  he  was 
not  entided  to  be  discharged  from  the  arrest. 

This  was  an  application  to  discharge  the  bankrupt 
from  arrest.  He  filed  his  voluntary  petition  in'  bank- 
ruptcy in  this  court  on  the  21st  of  May,  1868,  and  was 
adjudicated  a  bankrupt  on  the  26th  of  May.  On  or 
about  the  5th  of  June  following,  he  was  arrested  on  an 
order  of  arrest,  made  on  that  day  by  the  Supreme  Court 
of  New  York,  in  a  civil  action  brought  against  him  in 
that  court,  by  James  Beaty  and  others.  The  order  of 
arrest,  and  consequently  the  arrest  itself^  were  founded 
on  an  a£9davit  setting  forth  that  on  the  23d  of  Decem- 
ber, 1867,  the  plaintiffis  in  the  action  sent  from  Erwin, 
Steuben  County,  New  York,  to  the  bankrupt  at  New 
York,  21,250  pounds  of  buckwheat  flour,  to  sell  upon 
commission  ;  that  the  bankrupt  received  the  flour  to  sell 
upon  commission,  and  undertook  to  faithfully  remit  and 
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pay  over  to  the  plaintiflPs  the  proceeds  of  sale  over  and 
above  his  commission ;  that  on  or  about  the  20th  of 
February,  I8689  the  bankrupt,  as  such  commission  agent, 
sold  the  flour  and  received  therefor  the  sum  of  $758^ 
over  and  above  his  commission,  as  the  plaintiffs  were 
informed  by  the  bankrupt ;  that  the  bankrupt  did  not 
remit  the  proceeds  of  sale  or  any  part  thereof  to  the 
plaintiffs ;  that  the  plaintiffs  afterward  demanded  from 
the  bankrupt  the  proceeds  of  sale,  less  his  commissions, 
and  he  refused  to  pay  it  over  to  them,  saying  that  he 
did  not  then  have  the  money,  and  had  not  the  means  of 
payment ;  that  he  had  not  paid  to  the  plaintiffs  such 
proceeds  or  any  part  thereof,  but  had  applied  the  same 
to  his  own  use,  and  closed  his  commission  business ;  and 
that  by  reason  of  the  premises  the  plaintiffs  had  sustained 
damage  to  the  amount  of  1758.79,  and  interest  thereon 
from  February  20th,  1868.  On  the  hearing  of  the  ap- 
plication, an  issue  of  fact  arose  between  the  parties  as 
to  whether  such  arrest  was  founded  oii  a  debt  or  claim 
from  which  a  discharge  of  said  bankrupt  in  bankruptcy 
would  not  release  him,  an<^  it  was  referred  to  a  referee, 
under,  the  thirty-eighth  section  of  the  bankruptcy  Act, 
to  take  such  testimony  as  might  be  produced  before  him 
in  relation  to  said  issue  and  report,  and  certify  the  same 
to  the  court.  Testimony-  was  taken  by  both  parties  be- 
fore the  referee,  and  the  case  was  argued  before  the 
court  upon  such  testimony. 

B.  JP.  Watson^  for  the  bankrupt. 

B.  D.  HolmeSy  for  th&  creditors. 

Blatchfobd,  J.  This  application  is  made  under 
that  clause  of  the.  twenty-sixth  section  of  the  bank- 
ruptcy Act  which  provides  that  "no  bankrupt  shall  be 
liable  to  arrest  during  the  pendency  of  the  proceedings 
in  bankruptcy,  in  any  civil  action,  unless  the  same  is 
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fonuded  on  some  debt  or  claim  from  which  his  discharge 
in  bankruptcy  would  not  release  him."  Under  this  pro- 
vision it  has  been  held  by  this  conrt  {In  re  Kimball, 
aiUe,  p.  38)  that  if  the  arrest  is  fonnded  on  a  claim 
from  which  a  discharge  in  bankruptcy  would  not  release 
the  bankrupt  he  is  liable  to  the  arrest,  whether  the  action 
in  which  the  arrest  js  made  is  founded  on  such  claim  or 
not,  it  frequently  happening,  in  the  practice  of  the 
courts  of  the  State  of  New  York,  that  the  complaint  in 
the  action.discloses  a  simple  contract  debt,  while  the  affi- 
davits on  which  the  arrest  is  founded  show  that  the  debt 
was  contracted  by  fraud,  and  is  one  which  would  not  be 
discharged  by  a  discharge  in  bankruptcy.  Where  a  bank- 
rupt is  under  arrest  in  a  civil  action  during  the  pendency 
of  the  proceedings  in  bankruptcy,  and  his  discharge  from 
arrest  is  applied  for  on  the  ground  that,  under  the  said 
provision  of  the  twenty-sixth  section,  he  is  not  liable  to 
such  arrest,  this  court  must  determine  whether  the  claim 
on  which  the  arrest  is  founded  is  one  from  which  a  dis- 
charge in  bankruptcy  would  not  release  him.  The  Dis- 
trict Court  of  Massachusetts  has  held  {In  re  Devoe,  2 
Bankrupt  BegUter^  11),  that  where  it  appears,  by  yispec- 
tion  of  the  proceedings  in  the  State  Court  on  which  the 
arrest  was  made,  that  the  arrest  was  founded  by  the 
State  Court  on  a  claim  which  appears,  on  the  face  of 
such  proceedings,  to  be  one  of  damages  for  fraud,  the 
District  Court  is  concluded,  and  cannot  inquire  whether 
such  claim  is  well  founded  or  ill  founded.  Although  I 
have,  heretofore,  in  some  cases,  been  inclined  to  take  a 
different  view  of  the  construction  of  this  provision  of 
the  twenty-sixth  section,  and  to  hold  that  this  court  is 
called  upon  to  inquire  whether,  upon  all  the  facts  exist- 
ing between  the  parties  to  the  claim  in  reference  to  its 
creation,  it  is  or  is  not  such  a  claim  as  is  by  the  thirty- 
third  section  excepted  from  the  operation  of  a  discharge, 
yet  I  am  satisfied,  upon  full  consideration,  that  this  view 
is  erroneous,  and  that  the  interpretation  given  to  the 
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twenty-sixth  section  by  the  District  Court  of  Massachu* 
setts  in  the  case  of  In  re  Devoe^  before  cited,  is  the  cor- 
rect one.  It  is  true  that  the  State  Court  has  never 
passed  upon  the  question  whether  the  claim  made  by  the 
creditor  is  one  from  which  a  discharge  in  bankruptcy 
would  not  release  the  debtor,  but  has  only  passed  upon 
the  question  whether,  by  the  State  laws,  the  debtor  was 
liable  to  arrest,  and  that  this  court  is  called  upon  to  say 
whether  the  claim  is  one  that  would  not  be  released  by 
a  discharge  in  bankruptcy.  But,  by  the  express  terms 
of  the  twenty-sixth  section,  the  claim  to  be  inquired 
about  is  the  one  on  which  the  State  Court  founded  the 
arrest,  the  one  presented  by  the  creditor  to  the  State 
Court,  and  on  which  it  acted  as  the  foundatioi)  for  the 
arrest,  the  one  in  respect  of  which,  as  presented  to  it  at 
the  time,  it  decided  that  the  debtor  should  be  put  or  kept 
under  arrest.  The  proceeding  in  this  court  to  discharge 
a  debtor  from  arrest,  when  he  is  held  under  arrest  con- 
trary to  the  provisions  of  the  twenty-sixth  section,  is 
very  limited  in  its  scope.  The  action  of  this  court  is 
confined,  in  point  of  time,  to  the  pendency  of  the  pro- 
ceedings in  bankruptcy.  They  are  pending,  so  far  as 
the  debtor"  is  entitled  to  relief  by  virtue  of  this  provision 
of  the  twenty-sixth  section,  only  until  the  termination 
of  proceedings  for  the  discharge  of  the  bankrupt.  It 
was  not  intended,  by  the  twenty-sixth  section,  or  any 
other  provision  in  the  bankruptcy  Act,  that  this  court 
in  bankruptcy  should  pass  in  a  plenary  manner  upon  the 
question  whether  a  i>articular  debt  or  claim  will  or  will 
not  be  released  by  a  discharge  in  bankruptcy.  That 
question  must  be  passed  upon  by  the  court  in  which  the 
debt  is  sued  on,  and  the  discharge  is  pleaded,  and  it  is 
replied  that  the  debt  is  one  excepted  by  the  thirty-third 
section  from  the  operation  of  the  discharge.  This  court 
only  passes  on  the  question  whether  the  State  Court  has 
founded  its  arrest  upon  a  claim  which  on  the  face  of  the 
papers  which  were  before  it  as  the  foundation  for  the 
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arrest,  is  a  claim  from  which  the  debtor  wonld  not  be 
released  by  a  discharge  in  bankruptcy. 

Applying  this  view  to  the  case  at  bar,  the  State  Court 
had  before  it  as  the  foundation  on  which  it  ordered  the 
arrest,  merely  the  affidavit  before  referred  to.  The  order 
of  arrest  is  dated  June  5th,  1868.  The  complaint  in  the 
action  was  not  sworn  to  until  June  8th,  1868,  and  of 
course  was  not  before  the  State  Court  when  it  granted 
the  order  of  arrest,  and  it  is  not  shown  that  the  State 
Court  has  ever  had  before  it  as  a  foundation  for  making 
or  retaining  such  order  of  arrest  any  other  paper  than 
such  affidavit.  The  only  question  to  be  determined,  there- 
fore, is,  whether  the  claim  as  stated  in  that  affidavit,  is 
one  from  which  the  debtor  would  not  be  released  by  a 
discharge  in  bankruptcy. 

The  claim  stated  in  that  affidavit  is,  that  a  quan- 
tity of  buckwheat  flour  was  sent  by  the  plaintiflB  to 
the  luuikrupt  to  be  sold  by  him  on  conmiission;  that  he 
rtHHnveil  it  to  sell  on  commission,  and  undertook  to  pay 
to  the  plaintifts  the  proceeds  of  sale  less  his  commission ; 
ami  that  he  sold  the  flour,  and  received  for  it  $758.79 
ovor  and  above  his  commission,  but  has  not  paid  to  the 
pUuutitf  $uoh  proceeds,  or  any  part  thereof.  Is  such  a 
claim  a  debt  created  by  the  defalcation  of  the  debtor 
while  aouuir  iu  «^  fiduciary  capacity?  I  have  heretofore 
diviiUnl.  in  ilie  case  of  Im  re  Seymour  (1  BmeMees  Sep., 
fs  :VIS^.  that  $nch  a  claim  is  a  debt  of  that  character, 
axul  XI  iV*  not  ho  dis>eharged  by  a  discharge  in  bankruptcy. 
M^\  xiow^  a$  ihow  stated  are  confirmed  by  the  very 
t'umnVi^V.Iv  i\>n>ddoi^l  opinion  of  the  Supreme  Court  of 
No\\  \  oxk  in  the  twem  ca§e  of  Dugnid  r.  Edwards  (50 

VVvO  3ivW*^^^v^tuHi  for  the  discharge  of  the  bankrupt 
t\\<u  a:tv^t  is  doniod** 
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DIED, 

At  New  Haven,  November  3d,  1868,  Samuel  Eossiter 
Bbtts,  for  many  years  Judge  of  the  District  Court  of 
the  United  States  for  the  Southern  District  of  New 
York. 

> 

The  following  were  the  proceedings  in  that  Court  on  the 
announcement  of  his  death  on  the  following  day,  Judge 
Blatchfokd,  with  Judge  Benedict  of  the  Eastern  District, 
being  on  the  bench. 

Hon.  Samuel  G.  Couetnet,  District  Attorney  of  the 
United  States,  moved  the  adjournment  of  the  Court  as  fol- 
lows: 

"  May  it  please  your  Honors,  I  rise  to  perform  the  sad  duty  of 
announcing  formally  to  the  Court  the  death  of  Hon.  Samuel  R.  Betts, 
for  nearly  forty-five  years  the  Judge  of  the  United  States  District 
Coui*t  in  this  district.  He  died  on  Monday  evening  at  New  Haven, 
whither  he  had  removed  after  his  resignation  of  his  seat  upon  the 
bench.  My  acquaintance  with  him  was  of  recent  date,  but  during  the 
time  that  I  have  been  officially  connected  with  this  Court,  I  haye  been 
brought  into  intimate  relations  with  him,  and  I  always  found  him 
courteous,  kind,  and  urbane  in  every  respect.  To  the  older  members 
of  the  b^r  his  history  is  better  known  than  to  me,  and  I  shall  leave  it  to 
them  to  say  what  they  have  to  say  of  his  character  and  merits.  I  will 
only  say  that  he  died  full  of  years  and  full  of  honors,  and  out  of  re- 
spect to  his  memory  I  move  that  this  Court  do  now  adjourn." 

Mr.  E.  C.  Benedict  rose  to  second  the  motion,  and  said :  **  I  feel 
that  it  is  my  painAil  duty  to  say  a  few  words  in  seconding  this  motion, 
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because  of  my  long  acquaintance  with  Judge  Betts,  and  my  long  prac- 
tice in  this  Ck)urt.  I  had  known  him  since  1823,  when  I  was  a  student 
in  his  office,  and  his  family  I  had  known  before  that  time.  I  have 
practiced  almost  uninterruptedly  in  this  Coui*t  since  his  appointment 
in  1827,  by  Mr.  Adams,  who,  together  with  Mr.  Clay,  signed  his  com- 
mission. He  came  to  this  city  from  the  country,  where  he  had  been 
eminent  at  the  bar,  and  for  some  years  circuit  judge.  He  came,  there- 
fore, with  great  familiarity  with  the  legal  questions  which  occupy  the 
courts  of  common  law,  but  with  little  acquaintance  with  those  with 
which  an  admiralty  court  must  deal.  When  he  came  here  there  was 
almost  no  business  in  the  court.  It  did  not  then  sit  a  week  where 
now  it  sits  a  month.  Thus  he  had  leisure  to  familiarize  himself  with 
the  law  of  admiralty,  and  he  soon  became  one  of  the  most  learned 
judges  in  that  branch  of  the  law.  As  time  went  on  the  business  of  the 
Court  increased,  and  hiB  experience  in  admiralty  became  fiir  more 
extended  than  that  of  any  otber  judge  that  ever  sat  on  the  bench.  He, 
more  than  any  other  man,  formed  the  admiralty  system  of  the  United 
States.  When  he  came  to  the  bench  the  British  view  of  the  jurisdic- 
tion of  the  admiralty  prevailed.  He  devoted  himself  to  that  branch 
of  the  law  in  the  spirit  which  belonged  to  it  of  old,  and  which  has 
since  been  adopted  by  the  jurists  and  courts  of  this  country,  and  his 
views  have  prevailed  everywhere,  though  at  first  they  were  a  novelty. 
His  decisions  were  always  characterized  by  acuteness,  learning,  and 
research.  If  they  had  been  carefully  reported  they  would  have  built 
up  for  him  a  reputation  which  would  have  been  like  that  which  the 
chancery  decisions  of  this  State  gave  Chancellor  Kent,  or  which  the 
English  admiralty  decisions  gave  to  Lord  Stowell.  But  in  those  days 
the  newspapers  were  not,  as  they  are  now,  volumes  of  reports,  and 
Judge  Betts  always  seemed  not  entirely  satisfied  with  the  form  of  his 
decisions,  and  was  reluctant  to  publish  them  till  he  had  given  them  a 
more  perfect  finish,  and  though  I  was  appointed  reporter  of  the  Court . 
many  years  ago,  I  did  not  succeed  in  getting  together  matter  enough 
even  for  a  pamphlet,  before  his  greatly  increased  labors  by  the  Bank- 
rupt Act  of  1840  prevented  his  giving  any  attention  to  it,  and  the  idea 
was  abandoned  till  its  importance  was  destroyed  by  reports  of  other 
Courts. 

^'  Judge  Betts  was  a  man  of  urbanity  and  kindness  to  all  who  prac 
ticed  before  him.  All  who  practiced  in  his  Court,  young  or  old, 
always  felt  that  they  had  had  full  opportunity  to  be  heard,  and  that 
they  had  been  treated  with  uniform  kindness  and  courtesy — an  excel- 
lent quality  in  a  judge.    We  can  hardly  realize,  in  these  days  when 
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changes  are  so  frequent  upon  the  bench,  what  it  was  to  have  a  judge 
upon  the  bench  for  forty  years,  as  he  was.  He  reached  great  age,  and 
gave  an  example  to  us  all  of  the  results  of  a  quiet  and  uniform  and 
industrious  life  of  moral  and  domestic  virtue.  His  death  calls  upon 
us  all  to  prepare  for  that  end  of  life  to  which  we  must  all  come,  and 
which  few  of  us  can  expect  to  have  deferred  as  long  as  it  was  in  his 
case." 

Judge  BsBBE  then  spoke  as  follows :  ^'  Perhaps  I,  too,  should  say 
a  word  on  the  occasion  which  has  called  so  many  members  of  the  bar 
together.  When  a  boy  I  commenced  a  student's  life  in  the  office  of 
my  friend  who  has  just  sat  down,  and  soon  gained  &miliarity  with  the 
business  in  that  office,  and  therefore  with  the  business  of  this  Court. 
And  in  my  practice  since  that  time  I  have  experienced  many  kind- 
nesses and  often  indulgence  at  the  hands  of  Judge  Betts.  When  I 
was  a  boy  I  always  received  from  him  treatment  which  gave  me  cour- 
age and  hope,  and  during  my  long  acquaintance  with  him  there  has 
been  no  jar  in  our  friendship.  I  have  always  had  the  utmost  respect 
and  affection  for  him,  and  we  all  reverence  his  memory  now  that  he  is 
gone.  Few  men  reached  the  years  which  he  reached  or  the  honors 
which  he  attained.  He  was  a  man  of  extraordinary  industry,  who 
never  allowed  any  matter  to  pass  before  him  without  careful  consid- 
eration, and  a  great  many  hours  and  years  of  labor  were  spent  in 
elaboration,  which  he  conscientiously  believed  to  be  his  duty,  for  he 
was  a  man  instant  in  season  and  out  of  season  in  the  performance  of 
duty.  He  has  passed  away,  and  it  is  due  to  us  who  remain  to  pay 
respect  to  his  memory,  and  I  again  second  the  motion  that  the  Court 
adjourn." 

Judge  Benedict  said :  "  My  own  relations  with  Judge  Betts  were 
perhaps  somewhat  different  from  those  of  any  one  present.  I  first 
began  to  know  him  as  a  student ;  my  first  cause  1  tried  before  him ;  1 
practiced  before  him  as  long  as  I  continued  at  the  bar,  and  when  I  took 
my  seat  upon  the  bench  1  was  in  some  sense  associated  with  him  as 
judge.  To  his  kindness  to  me  as  a  lad,  to  his  patience  with  me  while 
at  the  bar,  and'  to  his  uniform  kindness  to  me  while  on  the  bench,  I 
desire  to  bear  mj  testimony,  and-  the  motion-  seems  to  me  eminently 
proper." 

Judge  Blatchford  said :  "  I  can  add  but  little  to  what  has  been 
said.  Sitting  in  this  place  as  the  successor  of  Judge  Betts,  and  brought 
into  intimate  familiarity  as  1  am  daily  with  his  decisions  in  all  branches 
of  the  law  administered  here,  I  cannot  but  express  the  obligations 
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which  both  the  bench  and  the  bar  are  under  to  this  distinguished  judge 
for  the  light  which  he  has  shed  upon  the  path  of  this  Court.    My 
acquaintance  with  him  began  some  twenty  years  ago,  and  my  relations 
with  him  have  been  intimate  since  then.    He  was  always  kind,  en- 
couraging, faithful,  industrious,  and  conscientious  in  the  discharge  of 
every  judicial  duty.     Of  one  branch  of  his  judicial  career  I  can  speak 
better,  perhaps,  than  any  other  person.    I  refer  to  the  great  services 
which  he  rendered  to  his  country  and  to  the  law,  in  the  prize  cases 
which  came  before  the  Court  during  the  late  rebellion.    In  preparing 
his  decisions  in  those  cases  for  the  press,  as  I  did,  I  was  amazed  at  the 
industry  with  which  the  judge,  from  the  seventy-eighth  to  the  eighty- 
second  year  of  his  life,  went  through  the  mass  of  papers  in  those 
cases,  going  over  the  evidence  in  each,  digesting  it  and  spreading  it 
out  in  an  opinion,  so  that  the  volume  now  stands  for  the  information 
of  all  who  have  need  of  information  on  any  branch  of  that  subject. 
As  it  was  the  first  great  war  that  the  country  had  waged,  he  was,  as 
it  were,  treading  a  new  path,  using  principles  which  had  been  already 
discussed,  but  adapting  them  to  entirely  new  circumstances.    And  it 
was  done  with  a  clearness  and '  a  care  which  made  the  work  a  fitting 
close  to  his  career.    He  has  added  to  the  reputation  of  the  country  by 
it,  and  I  think  the  country  owes  a  greater  debt  to  him  than  to  any 
other  man  in  this  branch  of  the  law.    I  cordially  accede  to  the  request 
of  the  bar,  and  direct  the  Court  to  stand  adjourned  till  Friday,  and  this 
motion  to  be  entered  on  the  minutes," 
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ARREST. 

1.  Where  a  suit  was  commenced  against 
a  bankrupt  in  a  State  Court,  the  com- 
plaint being  simply  for  goods  sold  and 
delivered,  but,  on  affidavits  sbowing  a 
fraudulent  contracting  of  the  debt,  an 
order  of  arrest  was  issued  against  him, 
and  he  was  arrested : 

Heldy  That  the  bankrupt  was  not 
exempt  from  such  arrest,  under  the 
twenty-sixth  section  of  the  Bankruptcy 
Act.     KimbalCt  Case,  88 

2.  Where  a  bankrupt,  while  on  his  way  to 
the  register's  office,  for  the  purpose  of 
being  examined,  under  an  order  (Form 
No.  45)  which  had  been  served  upon 
him,  was  arrested : 

Heldy  That  that  order  was  substan- 
tially a  subpoena,  and  that  the  bank- 
rupt was  entitled  to  be  considered  as 
a  ¥ntness ;  and,  as  such,  and  also  as 
bein^  a  party  to  the  bankruptcy  pro- 
ceedmgs,  he  was  entitled  to  protection 
from  arrest  at  the  hands  of  any  otiber 
tribunal.  id. 

8.  That  the  Bankruptcy  Court  had  power 
to  give  him  protection,  aod  that  he 
must  be  discharged  from  this  arrest 
on  the  ground  that  it  was  a  breach 
of  his  privilege ;  but  that,  as  soon  as 
the  privilege  should  cease,  he  would 
be  liable  to  be  rearrested.  id. 

4.  Where  a  bankrupt  was  arrested  on  an 
affidavit  stating  that  goods  had  been 
sent  to  him  to  sell  on  commission, 
which  he  had  sold,  and  the  proceeds 
of  which  he  had  failed  to  pay  over  on 
demand: 


Held,  That  on  that  affidavit  the  claim 
against  the  bankrupt  was  a  debt  cre- 
ated by  the  defalcation  of  the  bank- 
rupt, while  acting  in  a  fiduciary  capa- 
city, and  he  was  not  entitled  to  be  ais- 
charged  from  the  arrest.  Kimbalfe 
Case,  654 

See  Bakkrdftct,  13,  16,  16,  17. 

PkACTIOB       IX      BANKRUPTOr, 

17,  18. 

ASSIGNMENT. 

1.  Where  a  firm  had  chartered  a  vessel 
for  a  voyage  to  New  Orleans,  and  ob- 
tained advances  on  the  bills  of  lading 
of  her  cargo  from  T.,  who  took  them 
under  an  agreement  that  the  cargo 
should  be  s<?d  in  New  Orleans  by  I)., 
and  the  whole  proceeds  remitted  to 
T.,  who  was  to  take  his  advances  out 
of  it  and  pay  the  rest  over  to  the  firm, 
and  the  firm,  being  indebted  to  other 
parties,  gave  them  a  draft  on  D., "  pay- 
able out  of  proceeds  of  consignment" 
by  the  vessel,  which  draft  was  not  ac- 
cepted, but  D.  gave  T.  notice  of  its 
presentation ;  and  where,  in  a  suit  by 
the  owners  of  the  vessel,  to  recover 
the  charter  money,  an  attachment  was 
served  on  T.,  who  afterward  received 
the  proceeds  of  the  cargo  from  D.,  and, 
claimed  the  right  to  reimburse  him- 
self therefrom  for  his  advances,  and 
for  the  amount  of  the  draft,  which  he 
had  paid  after  receiving  such  pro- 
ceeds, taking  a  bond  of  indemnity : 

Held,  That  the  proceeds  which  came 
into  T.'s  hands  were  unincumbered  by 
any  appropriation  or  assignment  which 
could  bind  him  or  them,  and  the  sur- 
plus above  his  advances  became  sub- 
ject to  the  attachment,  and  must  be 
paid  to  the  libellants,  with  costs.  Me 
Loon  V.  lAnquist,  9 


664 


INDEX. 


2.  It  ie  the  law  of  the  courts  of  the 
United  States,  that  where  an  order  is 
drawn,  either  on  a  general  or  a  par- 
ticular fund,  it  does  not  amount  to  an 
assignment  of  that  part,  or  g^ve  a  lien 
as  against  the  drawee,  unless  he  con- 
sents to  the  appropriation,  by  an  ac- 
ceptance of  the  drarl,  or  an  obligation 
to  accept  may  be  &irly  implied,     id. 

8.  An  assignment  in  bankruptcy  dis- 
solves a  previous  attachment  against 
the  property  of  the  bankrupt.  Ifout- 
herger  i  ZwelirCs  due,  504 

Such  an  assignment  dates  back  to  the 
day  of  the  filing  of  the  petition,  and 
the  title  of  the  assignee  to  the  prop- 
erty vests  in  him  as  of  that  date,  bat 
subject  to  existing  liens.  id. 

See  Baxkeuptct,  81. 


ATTACHMENT. 

See  AssiGNiCBNT. 
LicN,  9. 
FaAonoB  nr  Bankruptot,  36. 
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BANKING  ACT. 

"Where  the  president  of  a  national  bank, 
charged,  as  trustee,  with  the  adminis- 
tration of  the  funds  of  the  bank  in  his 
hands,  converts  them  to  his  own  use, 
he  embezzles  and  abstracts  them,  with- 
in the  fifty-fifth  section  of  the  Act  of 
June  8d,  1864  (13  U.  S.  Stats,  at  Large, 
116),  and  the  Acts  amendatory  there- 
of, unless  he  shows  authority  for  so 
doing.     Van  CamperCe  Cote,  419 

The  making  of  false  entries,  by  a  clerk 
in  the  bank,  by  direction  of  the  presi- 
dent, constitutes  the  president  a  prin- 
cipal in  the  offense  of  making  false 
entries.  id 

An  intent  Jko  defraud  the  bank  is  to  be 
inferred  irom  the  fact  of  embezzle- 
ment, id. 

BANKRUPTCY  ACT. 

§1 pp.  188,618 

2 518 


§  4 pp.  86,  101,  116,  158, 18S 

6 185 

7 1^ 

10 184 

11 149,  488 

14 428,  483,  605 

IB 85 

17 101 

19 67 

20 429,  438,  481 

21 79,  i66,  170,427,  610,  618 

22 66,  117,  416,  481 

28 56,  117 

26 101 

26...  89,  65,  124,  188,  166,  181,  188, 
211,  416,  508,  618,  656 

27 149 

28 86,  149,  466 

29 122,  187,  139,  154,826, 

883,  847,  860,  413 

81 ;...    189 

82 69 

83 41,  166,  170,  848,  610,  656 

84 .69,  189 

86 206,  219 

86 188,  468,  616 

88 216 

39 200,  217,  490,  602 

47 122,  147 

BANKRUPTCY. 

1.  Where  a  debtor,  before  the  pnssa^  of 
the  Bankruptcy  Act,  procured  a  ficti- 
tious judgment  to  be  entered  in  a  State 
Court  against  himself,  to  enable  him  to 
coerce  creditors  who  were  pressing 
him,  and,  after  the  passage  of  the  Act, 
took  no  steps  to  have  it  set  aside,  and 
in  October,  1867,  the  debtor  belnf 
then  insolvent,  execution  was  issued 
on  it  to  a  sheriff,  who  levied  on  what 
was  substantially  all  the  property  of 
the  debtor : 

Held,  That  the  inaction  of  the  debt- 
or, in  takinff  no  steps  to  set  aside  the 
fictitious  judgment,  and  to  prevent  ex- 
ecution being  issued  on  it,  was  a  pro- 
curing or  suffering  by  him  of  his 
property  to  be  taken  on  legal  process. 
Sehicke*  Case,  6 

That  the  transaction  was,  in  effect, 
within  the  provisions  of  section  thirty- 
nine  of  the  JBankruptcy  Act,  a  transfer 
of  the  debtor's  property  with  intent  to 
delay,  hinder,  and  defraud  his  credi- 
tors, and  the  debtor,  therefore,  must  be 
adjudicated  a  l)ankrupt ;  but  there  was 
nothing  in  the  acyudication  to  preclude 


INDEX. 


565 


the  jtidgmenfc  creditor  from  asserting 
his  rights,  and  maintaining  the  integ- 
rity of  the  judgment,  if  he  could.     »d 

2.  Where,  hefore  proceedings  were  taken 
ininyoluntary  bankruptcy,  a  judgment 
was  entered  against  the  bankrupt  in  a 
State  Court  by  default,  on  which  an 
execution  was  issued  and  a  levy  made, 
ajid  the  bankrupt  unsuccessfully  en- 
deavored to  haye  the  judgment,  execu- 
tion, and  levy  set  aside,  and  the  sheriff 
then  adyerttsed  the  property  for  sale, 
but  nf  as  stopped  by  an  injunction  from 
the  Bankruptcy  Court,  which  injunc- 
tion was,  on  a  representation  that  the 
goods  were  perishable,  modified  so  as 
to  allow  the  sheriff  to  sell,  directing 
him  to  hold  the  proceeds  subject  to  the 
order  of  this  court,  and  the  sneriff  sold 
them,  and  an  application  was  then 
made  to  dissolve  the  injunction,  there 
being  no  impeachment  of  the  bona  fides 
of  the  judement,  execution,  and  levy : 
Mda,  That  the  lien  of  the  levy  was 
preserved  by  the  Bankruptcy  Act  and 
should  be  respected  by  this  court,  and 
that  the  sheriff  should  be  directed  to  ap- 
ply the  proceeds  of  the  property  in  his 
hands  to  the  satisfaction  of  the  execu- 
tion, paying  the  overplus  to  the  bank- 
rupt's assignee,  or,  if  there  was  no 
assignee,  to  the  clerk  of  the  court. 
Bern8tein*8  Case,  44 

8.  A  debt  to  be  barred  by  limitation  so  as 
not  to  be  provable  in  Bankruptcy,  as 
not  being  "  due  and  payable  "  accord- 
ing to  the  nineteentn  section  of  the 
Bankruptcy  Act,  must  be  shown  to  be 
barred  throughout  the  limits  of  the 
United  i^tates.     Rajfs  Ceue,  53 

4.  Where  the  clerk  of  the  Bankruptcy 
Court  certifies,  in  due  form,  under  the 
seal  of  the  court,  that  copies  of  a  notice 
for  a  meeting  of  creditors  **  were  duly 
mailed  to  each  creditor,"  that  is  suffi- 
cient evidence  of  what  is  so  stated, 
even  though  it  is  made  to  appear  that 
a  notice  was  mailed  by  the  clerk  U) 
one  of  the  creditors,  naming  a  different 
day  from  the  day  fixed.  TovmsencTs 
Case,  62 

5.  Where  a  bankrupt  applied,  under  the 
SOth  Rule,  for  an  order  that  the  costs 
should  not  exceed  the  sum  deposited 
with  the  clerk,  and,  on  being  examined, 
testified  to  certain  sums  expended  by 


him  for  his  subsistence  during  the 
previous  year,  all  of  which  were  bor- 
rowed and  still  unpaid,  but  bis  peti- 
tion contained  no  statemeqt  of  such 
indebtedness : 

ffdd,  That  if  his  testimony  was  true, 
no  discharge  could  be  gpranted  on 
his  petition  in  its  present  condition, 
and  his  application  must  be  denied. 
BedfielcPs  Case,  71 

6.  Where  a  suit  was  commenced  in  a 
State  Court  against  abankrupt,  and  the 

'  judgment  was  entered  and  execution 
issued,  and  a  levy  made  by  the  sheriff 
before  the  petition  in  bankruptcy  was 
filed: 

Held,  That  as  the  judgment  was  not 
fraudulent,  the  judgment  creditors,  by 
their  levy,  acquired  a  security  for  their 
debt  in' the  property  which  is  not  in- 
validated by  the  bankruptcy  act ; 

That  as  it  appeared  that  the  proper- 
ty levied  on  would  bring  more  money 
if  sold  by  the  assignee  in  bankruptcy 
at  private  sale  than  if  sold  by  the 
sheriff  under  the  execution,  and  as  no 
objection  was  made  by  the  creditors 
to  the  taking  of  such  a  course,  the  as- 
signee must  take  the  property  and  sell 
it,  with  leaye  to  the  ju^ment  credi- 
tors to  apply  for  an  order  directing 
payment  of  their  judgment  out  of  the 
proceeds.   Schriepfs  Case,  72 

7.  Whether  the  court  has  power  to  direct 
an  assignee  to  take  property  out  of  the 
hands  of  a  sheriff  who  holds  it  under 
such  a  levy,  except  by  consent — Q^ere, 

id. 

8.  A  judgment  in  a  State  Court  aeainst 
a  bankrupt,  which  has  been  duly  ap- 
pealed from  by  him,  is  not  a  final 
judgment  under  the  twenty-first  sec- 
tion of  the  Bankruptcy  Act  Metcalf 
di  DuncaH*s  Case,  78 

9.  The  prosecution  of  the  case,  under  such 
an  appeal,  is  forbidden*  to  the  creditor 
by  that  section,  and  a  motion  to  com- 
pel the  bankrupt  to  furnish  new  secur- 
ity on  such  appeal,  or  abandon  the 
appeal,  is  embraced  within  that  prohi- 
bition, id. 

10.  It  is  no  ffroxmd  of  objection  to  a  dis- 
charge that  a  debt  was  created 
through  the  false  and  fraudulent  re- 
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presentations  of  the  bankrapi     Hath- 
boH^i  Cau,  136 

11.  A  bankrupt  is  bound  to  appear  and 
submit  to  an  examination,  when  or- 
dered, without  being  pidd  witness'  fee^. 
OkelCn  due,  144 

12.  Form  No.  4  is  not  a  special  order, 
under  section  forty-seven  of  the  Act. 
RohiyuorCi  Com,  146 

18.  Where  a  judgment  by  default  was 
rendered  against  a  bankrupt  in  a  Stat^. 
Court,  on  a  complaint  wnich  showed 
that  the  debt,  which  the  suit  was 
brought  to  recover,  was  contracted 
by  fraud: 

Hddf  That  the  question,  whether 
the  debt  represented  by  the  judraient 
was  created  by  the  fraud  of  the  oank- 
rupt,  was  concluded  by  the  judgment , 

That,  under  the  thirty-third  section 
of  the  Bankruptcy  Act,  the  judgment 
would  not  be  affected  by  the  dis- 
charge, any  more  than  the  debt 
which  it  represented ; 

That  the  bankrupt,  therefore,  was 
not  exempt  from  arrest  on  an  execu- 
tion issued  on  the  judgment  in  ques- 
tion.   PatienofC%  Vtue,  155 

14.  Neither  the  discharge  of  the  bank- 
rupt, nor  any  step  taken  by  the  cred- 
itor in  the  course  of  the  proceedings 
in  bankruptcy  in  regard  to  his  debt 
afi^inst  the  bankrupt,  can  release,  dis- 
charge, or  affect  any  person  liable  for 
the  same  debt  for  or  with  the  bankrupt, 
either  as  partner,  joint  contractor,  in- 
dorser,  surety,  or  otherwise.  Lev^s 
Case,  169 

15.  The  "  protection  **  spoken  of  in  the 
fourth  section  of  the  Bankruptcy  Act, 
means  protection  to  the  bankrupt 
from  being  arrested  in  cases  where  he  is 
not  liable  to  arrest  under  the  twenty- 
sixth  section.      GUuer's  Com,         180 

• 

16.  The  granting  of  such  protection  is 
an  act  done  "  under  and  in  virtue  of 
the  bankruptcy."  So,  also,  is  the 
enforcing  of  such  protection. 

The  District  Court  has  jurisdiction, 
therefore,  under  the  first  section  of 
the  Act,  to  enforce  such  protection,  id. 

17.  The  provisions  of  General  Order  No. 
27,  so  far  as  they  authorize  the  dis- 


charge, from  arrest  or  imprisonment,  of 
a  bankrupt  arrested  on  process  founded 
on  a  chum  provable  m  bankmptcy, 
where  that  claim  is  one  from  whi^ 
his  discharge  in  bankruptcy  will  not 
release  him,  are  not  warranted  by  the 
twenty-sixth  section  of  the  Act.      id. 

18.  Where  a  firm,  which  owed  debts 
which  it  was  not  able  to  pay,  owed 
money  to  the  brother  of  one  of  the  part- 
ners, which  they  were  desirous  of  secur- 
ing to  him,  and  the  two  brothers  con- 
smted  a  lawyer  as  to  how  that  could 
be  done,  who  declined  to  advise  them 
both,  but  sent  away  the  partner,  and 
then*  in  behalf  of  the  creditor,  brought 
suit  against  the  firm  to  recover  the 
debt,  the  summons  being  served  on 
the  creditor's  brother  alone,  on  which 
service  judgment  was  entered  by  de- 
fault against  the  firm,  and  execution 
was  issued  to  the  sheriff,  who  levied 
on  the  firm  property,  whereupon  pro- 
ceedings in  involuntary  bankruptcy 
were  taken  against  the  firm,  and  thej 
were  adjudged  bankrupts  without  op- 
position, and,  on  the  application  of 
the  judgment-creditor,  the  sheriff 
was  directed  to  sell  the  property  and 
retain  the  proceeds  to  abide  the  order 
of  the  court,  and  proof  was  ordered 
to  be  taken  of  the  facts  attending  the 
entry  of  the  judgment,  and,  on  uiose 
proofs,  the  assignee  in  bankruptcy 
applied  for  an  order  directing  the 
sheriff  to  pay  to  him  the  proceeds  of 
the  property  in  his  hands : 

Hetdy  That  on  the  facts,  the  firm 
was  insolvent,  and  suffered  its  prop- 
erty to  be  taken  on  legal  process, 
with  intent  to  give  a  preference  to  the 
judgment-crediior,  and  that  he  had 
reasonable  cause  to  believe  that  the 
firm  was  insolvent,  and,  therefore, 
under  the  thirty-ninth  section  of  the 
Bankruptcy  Act,  the  firm  had  com- 
mitted an  act  of  bankruptcy,  and  the 
assignee  in  bankruptcy  was  entitled 
to  recover  back  the  property  so  taken. 
Black  A  S.eor's  Case,  196 

19.  That,  as  the  creditor  had  submitted 
himself  to  the  jurisdiction  of  the  court, 
there  was  no  need  of  an  action  by 
the  assignee  to  recover  the  property, 
but  the  court  would  order  toe  sheriff 
to  pay  over  the  proceeds  to  him.     id. 

20.  The  word  "  insolvency,"  as  used  in 
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the  thirty-ninth  section,  has  a  difierent 
meaninff  from  the  word  "  bankraptcy," 
as  used  in  the  second  section  of  the 
Bankruptcy  Act  of  1841,  and  means  a 
simple  lnabi^ty  to  pay,  as  debts  be- 
come payable.  id. 

21.  If  the  act  of  a  bankrapt  does  in  fact 
give  a  prefereiice  to  a  creditor,  it  is 
competent  to  infer  an  intent  on  his 
part  to  give  'such  preference,  unless 
he  prove  to  the  contrary.  id, 

22.  Where  a  petition  in  inyoluntary 
bankruptcy  alleged  that  the  debtor 
had, "  in  contemplation  of  bankruptcy," 
given  a  confession  of  judgment  to  one 
of  his  creditors,  on  which  execution 
had  been  issued  and  his  property 
taken,  and  that  this  was  done  with 
intent  to  give  a  preference  to  the 
creditor,  and,  on  the  proofs,  it  ap- 
peared that  the  confession  of  judg- 
ment was  given,  and  the  property 
levied  on  under  execution  and  sold, 
and  that  the  debtor  was  insolvent  at 
the  time,  but  did  fiot  contemplate 
bankruptcy,  or  know  that  there  was 
such  a  law  as  the  Bankruptcy  law  : 

Ifeld,  That  the  facts  made  out  a 
case  against  the  debtor,  under  the 
thirty-ninth  section  of  the  Bankruptcy 
Act,  of  suffering  his  property  to  m 
taken  on  Iqgal  process,  with  intent  to 
give  a  pre&ence  to  the  creditor  in 
question,  the  debtor  being  at  the  time 
insolvent     Croft* a  Case,  214 

28.  There  are  four  species  of  acts  for 
which,when  done  by  a  person  bankrupt 
or  insolvent,  or  in  contemplation  of 
bankruptcy  or  insolvency,  with  intent 
to  fi^ve  a  preference  to  one  or  more 
of  his  creditors,  he  may  be  put  into 
bankruptcy,  viz.:  (1.)  Maidng  a 
transfer  ot  his  property ;  (2)  Giving 
ft  warrant  to  confess  judgment;  (S.) 
Procuring  his  property  to  be  taken 
on  legal  process ;  and  (4.)  Suffering 
his  property  to  be  taken  on  le^al 
process.  The  first  three  reauire 
affirmative  action  on  the  part  of  the 
debtor,  but  the  last  does  not  id. 

24.  Where  the  assets  of  a  bankrupt  con- 
sisted of  an  interest  in  certain  notes, 
from  which  the  assif^nee  in  bank- 
ruptcy had  collected  nothing  for 
more  than  sixty  days  afler  the  ad- 
judication of  bflillkruptcy: 


Heldy  That,  "no  assets"  had  come 
to  the  hands  of  the  assignee,  within 
the  meaning  of  section  twenty-nine  of 
the  Bankruptcy  Act    Dodgt^a   Cote, 

847 

25.  Abankrupthad  married  in  1860,  his 
wife  having  then  no  property,  and 
having  Inherited  none  subsequently, 
and  received  none  except  from  her 
husband.  In  1861,  he  failed  in  busi- 
ness, and  from  that  time  did  busi- 
ness as  a?ent,  first  for  one  M.,  and 
then  for  his  wife,  in  whose  name  he 
transacted  an  extensive  business. 

HMt  That,  on  the  facts,  a  house 
and  lot  which  stood  in  the  name  of 
the  bankrupt's  wife,  was  really  his 
property ;  that  he  had  been  guilty  of 
fraud  in  placing  his  property  in  his 
wife's  hands,  and  had  willfully  sworn 
falsely  in  the  bankruptcy  proceed- 
ings ;  and  that  a  discharge  must  be 
refused.    JBilTa  Case,  349 

26.  A  creditor  who  has  proved  his  debt, 
is  subject  to  the  jurisdiction  of  the 
Bankruptcy  court  without  regard  to 
his  place  of  residence.    Kylefa  Caae, 

414 

27.  Where,  after  a  bankrupt  had  filed  his 
petition  and  been  adjudged  a  bank- 
rupt, creditors  who  held  judraients 
against  him,  and  had  proved  their 
debts  in  the  bankruptcy  proceedings, 
commenced  a  suit  in  a  State  Court 
against  him  and  others,  charging  that 
certain  real  estate  which  stood  m  the 
name  of  the  bankrupt's  wife,  had  been 
bought  by  him  and  paid  for  with  his 
money  in  fraud  of  his  creditors,  and 
that  a  trust  had  resulted  in  their  favor 
from  such  purchases,  and  praying 
that  their  judgments  might  De  satis- 
fied out  of  such  property : 

ffeid.  That,  by  proving  their  debts 
in  the  bankruptcy  proceedings,  the 
creditors  waived  all  right  of  action 
against  the  bankrupts,  on  either  the 
judgments  or  the  original  indebted- 
ness; and  that  proc^ings  in  such 
suit  must  be  stayed,  under  the  21st 
section  of  the  Bankruptcy  Act  Mey- 
en^  Caae,  424 

That,  if  the  allegations  of  the  credi- 
tors were  true,  the  money  used  by  the 
bankrupt  in  the  purchase  of  the  real 
estate  was  "property  conveyed  by 
the  bankrupt  in  fraud  of  his  credi- 
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ton,"  under  the  14th  section  of  the 
Act,  and  passed  to  the  assignee  in 
bankraptcy  nnder  that  section.       id. 

28.  Where  attorneys  of  a  Toluntary 
bankrupt  presented  and  proved  a 
claim  K>r  legal  services  in  preparing 
the  petition  and  schedules,  and  ad- 
vice in  relation  to  it,  and  for  ^borse- 
ments : 

Held,  That  no  part  of  it  was  a  debt 
to  be  paid  in  full,  nnder  the  twenty- 
eighth  Bection  of  the  Bankmptcy  Act 
Hirichfjercfi  Cane,  466 

29.  Where  bankmpts,  at  the  time  of  the 
adjudication  in  oankruptcy,  were  in- 
debted to  a  bank,  in  which  they  seve- 
rally owned  stock,  and  the  by-laws  of 
the  bank  provided  that  the  stock  of 
stockholders  should  be  liable  for  their 
debts  to  the  bank: 

Held,  That  the  bank  had  a  lien  upon 
the  stock,  and  had  the  right  to  apply 
it  toward  such  indebtedness,  whether 
it  was  an  indebtedness  of  the  bankrupt 
firm,  or  of  the  individual  stockholders. 
BigeUno's  Ccae,  469 

30.  Where  a  firm  executed  a  mortgage 
upon  personal  property  in  their  store, 
to  secure  a  deot  due  to  one  of  their 
creditors,  which  mortgage  was  ex- 
ecuted November  1st,  1867,  and  filed 
November  26tb,  1867,  and  on  the  2d 
of  January,  1868,  the  mortgage  was 
foreclosed  and  the  property  sold,  the 
mortgagors  having  failed  in  business 
in  December,  1867,  and  it  was  not 
alleged  in  the  petition  in  involuntary 
bankruptcy,  which  was  filed  against 
the  firm,  that  they  were,  when  the 
mortgage  was  given,  bankrupt  or  in- 
solvent, or  then  contemplated  bank- 
ruptcy or  insolvency : 

Held,  That,  though  the  mortgage 
was  not  given  for  a  present  considera- 
tion, witnin  the  fourteenth  section  of 
the  Bankmptcy  Act,  and  although  it 
was  made  with  the  Intent  to  give  a 
preference  to  a  creditor,  it  was  not 
made  with  intent  **  to  delay,  defraud, 
or  hinder  **  the  creditors  of  the  mort-" 
gagors.  within  the  meaning  of  the 
thirty-ninth  section  of  that  Act  Dun- 
ham d:  Ort't  Case,  488 

31.  Where,  in  support  of  an  allegation 
that  an  act  of  bankruptcy  had  been 
committed  by  the  transfer  of  certain 


property  by  the  debtora,  when  bank- 
rupt or  insolvent,  with  intent  to  pre- 
fer a  creator,  as  aangnnient  of  the 
property  in  oueotiuB  was  olfieRd  in 
evidence,  which  had  no  Intemnl 
Revenoe  stamp  upon  it*  and  wfaidk 
was  the  only  prooi  offered : 

Bdd,  That  under  the  one  hundred 
and  fifty-eighth  section  of  the  Internal 
Revenue  Aet  of  June  90th.  1864  (IS 
ir.  8,  atai.  at  Largt,  o.  292),  the  As- 
signment was  Toid«  and  the  allegaticvn 
of  the  petition  in  bankruptcy  was  not 
sustained.  adl 

82.  An  assignee  in  bankruptcy  found  thnt 
a  portion  of  the  property  was  subject 
to  a  chattel  mortgage.  He  sold  it  idl 
without  objection  fi^m  the  mortgagee, 
and  the  property  morl^gaged  did  not 
sell  for  the  amount  of  the  mortgage. 

Hdd^  That  the  mortgagee  was  not 
entitied  to  be  paid  the  fuu  amount  of 
his  mortgage  as  a  privileged  debt^ 
PuTcOl  di  BMnMorii  CoMe,  486 

33.  Where  a  petition  in  involuntary  bank- 
ruptcy allmd,  as  an  act  of  bankruptcy, 
that  the  debtors  had  "fraudulentiy 
stopped  and  suspended  and  not  re- 
sumed payment  of  their  commercial 
paper  for  a  period  of  fourteen  days," 
out  no  facts  were  stated  in  the  peti- 
tion, or  in  the  affidavit  which  accom- 
panied it,  to  show  that  such  stoppage, 
Ac,  were  fraudulent : 

Held,  That  no  order  to  show  cause 
could  be  issued.  Cone  ds  Morgmi^t 
Cwe,  S02 

34.  A  debt  fraudulentiy  contracted  is  not 
discharged  by  a  discharge  in  bank- 
ruptcy, and  that  the  question  whether 
such  discharge  afiects  a  debt  can  only 
be  raised  and  determined  in  •  snit  to 
collect  the  debt,  in  which  the  dis- 
charge shall  have  been  set  up  as  a 
bar  to  the  recovery.     Wriffhft  Cote, 

609 

35.  Section  twenty-one  of  the  Bank- 
ruptcy Act  does  not  apply  to  debts 
which,  by  section  thirty-three,  are  ex- 
cepted from  the  operation  of  n  dis- 
charge, id, 

86.  A  formal  dissolution  of  a  partnership 
will  not  prevent  the  operation  of  tiie 
Bankruptcy  Act  upon  the  partners, 
80  long  as  there  afe  partnerdiip  debts 
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and     ptrtneirship     assets    existing. 
Jamea  C.  Jeweit  S  Co.'b  Cage,         614 

S7.  C.  A  8.  applied  for  an  adjadication  of 
bankruptcy  against  themselyes  and 
J.  as  partners.  The  partnership  did 
not  exist  at  the  time  the  petition  -was 
£led.  There  were  partnership  debts, 
bat  no  partnership  assets  except  a 
claim  against  B.  i  Co.,  for  damages 
arising  out  of  their  f raadnlent  recom- 
mendation of  a  person  to  the  firm,  in 
consequence  of  which  the  firm  in- 
trusted property  to  him,  which  he 
fuled  to  account  for. 

ffeld.  That  such  a  claim  was  not 
within  the  description,  in  the  four- 
teenth section  of  the  Act,  of  the  assets 
which  pass  to  the  assignee  in  bank- 
mptcy,  and  that  the  petition  as  to  J. 
must  be  dismissed  with  costs.  id. 

See  Arrvbt. 

Practics  nr  Bavksuptct. 

BILL  OF  LADING. 

1.  Where  a  bill  of  lading  specified  that 
the  yessel  was  bound  "  for  Catharine 
street,  East  River,  New  York,"  and 
Also  contained  a  clause  as  follows: 
"demurrage  |10  a  day  after  four 
days,"  and  on  the  arriyal  of  the  yes- 
sel at  Catharine  street,  it  was  not 
possible  to  discharge  her  there,  ow- 
ing to  the  wharf  bemg  out  of  repair, 
and  the  consignee  thereupon  oroered 
her  to  eo  to  Dover  street,  and  she 
went  and  was  unable  to  discharge  her 
cargo,  owing  to  there  being  so  many 
vessels  there  that  she  could  not  get  a 
berth,  until  thirteen  days  had  elapsed ; 
and  where  another  biU  of  ladiiig  be- 
tween the  same  parties  described  the 
boat  as  "bound  for  New  York,  in- 
structions at  New  Brunswick "  and 
had  a  similar  provision  as  to  demur- 
rage, and  the  consignee  sent  her  in- 
structions at  New  Brunswick  to  go  to 
Dover  street,  whither  she  went  and 
was  detained  for  the  same  cause  for 
sixteen  days ;  and  the  owners  of  the 
boats  sued  the  consignee  for  demur- 
rage, and  he  set  up  that,  by  usage, 
the  clause  as  to  demurrage  meant  that 
the  boat  should  only  be  entitled  to 
demurrage,  if  detained  more  than 
four  days  after  she  had  got  a  berth : 

Held,  That  where  the  consignee  of 
A  cargo  requires  ft  to  be  taken  to  a 


{)articular  place,  he  ought  to  be  held 
iable  for  any  delay  caused  at  that 
place,  for  which  the  vessel  cannot  be 
shown  to  be  directly  chargeable; 

That  no  xaage  ought  to  be  allowed 
to  vary  a  plam  contract  for  demur- 
rage, under  such  circumstances ; 

That  the  consignee,  therefore,  was 
bound  to  pay  demurraee  after  four 
days  from  the  arrival  of  the  vessel  at 
the  specified  place  of  delivery,  with 
'  interest  on  it  from  the  day  when  it 
was  demanded.  FhiL  ds  Head,  R.  Jt 
Co.  V.  Northanif  1 

2.  Where  cotton  was  shipped  at  Galves- 
ton, on  a  vessel  bound  to  If  ew York,  and 
bills  of  lading  were  given  therefor, 
and  on  the  voyage,  the  vessel  was 
barratronsly  run  ashore,  and  part  of 
the  cotton  was  lost,  and  a  part  of  it, 
which  had  been  saved  in  a  damaged 
condition,  was  libelled  for  salvage, 
and  the  owners  of  the  cotton  paid  the 
amount  of  salvage  decreed,  and  libel- 
led the  vessel  on  the  bills  of  lading: 

Hdd,  That  the  vessel  was  liable  to 
the  owners  of  the  cotton  for  the  value 
of  the  cotton  lost,  and  for  the  injury 
to  that  which  was  saved,  and  for  the 
money  paid  by  then^  as  salvage. 

In  case  of  loss  or  damage  to  goods 
covered  by  a  bill  of  lading,  the  pre- 
sumption of  law  is,  that  such  loss  or 
damafe  was  occasioned  by  the  act  or 
default  of  the  carrier.  The  William 
Taber,  829 

8.  Where  flour  was  shipped  on  board  of  a 
vessel  at  New  Orleans,  bound  for  New 
York,  by  two  different  shippers,  the 
flour  being  all  branded,  "Nonpareil 
Mills,"  but  the  two  different  lots  hav- 
ing also  other  brands  by  which  they 
were  easily  distin^ishable,  and,  for 
one  lot  of  1,000  barrels,  being  of  a 
better  quality  and  a  higher  value  than 
the  other,  which  was  shipped  first,  a 
bill  of  lading  was  given,  in  which  the 
flour  was  stated  to  be  "  marked  and 
numbered  as  in'  the  margin,"  the 
entry  in  the  margin  being  simply 
'M,000  bbls.  •  Nonpareil  MUls,'."  and 
on  the  arrival  of  the  ship  at  New 
York,  only  489  barrels  of  the  1,000 
were  delivered  to  the  consignee,  but, 
all  the  flour  marked  "Nonpareil 
Mills"  having  been  discharged  on  the 
dock,  a  portion  of  the  1,000  barrels 
was  taken  away  by  the « consignee  of 
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,  the  other  lot  of  flour,  who  was  allowed 

'  to  take  it  bv  the  delivery  clerk  haying 

charge  of  tne  delivery  of  the  cai^o : 

Held,  That  the  consignee  of  the 
1,000  barrels  was  entitled  to  a  de- 
livery of  the  identical  barrels  shipped, 
and  was  entitled  to  a  decree  against 
the  ship  for  the  damages  occasioned 
by  the  non-delivery  to  him  of  the 
whole  number  of  barrels  shipped  to 
him,  less  the  freight  and  primage. 
The  Ben  Adatnt,  445 

4.  Under  an  ordinary  bill  of  lading,  deliv- 
ery on  a  wharf  of  the  goods  transported 
by  the  vessel  is  sufficient,  provided  due 
notice  be  given  to  the  consignee,  and 
provided  the  different  consignments 
are  properly  separated*  so  as  to  be 
open  to  inspection  by  their  respective 
owners,  and  a  fair  opportunity  is  af- 
forded to  the  consignee  to  remove  his 
goods.     The  SatUee,  519 

5.  Under  such  a  bill  of  lading,  the  car- 
rier is  responsible  for  the  value  of  the 
goods,  if  he  deliver  them  to  the  wrong 
person,  even  though  by  mistake  or  im- 
position, id. 

6.  Where  a  bill  of  lading  for  cotton  con- 
tained the  following  clauses :  "  It  is 
expressly  understood  that  the  articles 
named  in  this  bill  of  lading  shall  be  at 
the  risk  of  the  owner,  shipper,  or  con- 
signee thereof,  as  soon  as  delivered 
from  the  tackles  of  the  steamer  at  her 
port  of  destination,  *  *  •  and 
they  shall  be  received  by  the  consignee 
tiiereof,  package  by  package,  as  so  de- 
livered, and,  if  not  taken  away  the 
same  day  by  him,  they  may* (at  the 
option  of  the  steamer's  agent)  be  sent 
to  store,  or  permitted  to  lie  where 
landed,  at  the  expense  and  risk  of  the 
aforesaid  owner,  shipper,  or  oon- 
ugnee : " 

Held,  That  such  clauses  were  not 
tmreasonable,  and  were  such  as  a  court 
should  enforce.  id, 

7.  Where  142  b&les  of  cotton  were  ship- 
'    ped  on  board  a  vessel,  under  bills  of 

lading  containing  the  above  special 
clauses,  there  bemg  also  other  cotton 
on  board,  and,  on  the  arrival  of  the 
vessel,  the  consignee  of  the  142  bales 
paid  the  freight  on  them,  and  sent 
carts  to  remove  them  before  any  of 
them  were  discharged,  and  all  of  the 


142  bales  were  discharged  from  ^  the 
vessel  on  the  whar(  but  thirteen  of 
them  were  not  received  by  the  con- 
signee, and  it  did  not  appear  what  had 
b^me  of  them,  but,  after  all  the 
other  consignees  had  received  all  tbe 
cotton  which  they  claimed,  there  re- 
mained on  the  dock  thirteen  bales 
without  marks,  which  did  not  form 
part  of  the  142  bales ;  the  cotton  hav- 
ing been  unladen  bale  by  bale,  and 
the  mate  of  the  vessel  having  tried  to 
separate  the  various  consignments 
after  the  bales  were  landed,  and  hav- 
ing required  receipts  to  be  given  for 
all  the  cotton  that  was  removed  froni 
the  wharf  before  he  would  allow  it  to 
be  removed: 

Held,  That  the  vessel  was  not  liable 
for  the  value  of  the  missing  bales ; 

That  the  duty  of  the  vessel,  under 
the  bill  of  lading,  was  discharged 
when  the  cotton  was  put  on  the  dock ; 

That,  under  the  bill  of  lading,  the 
consignees,  having  had  due  previous 
notice,  were  bound  to  examine  each 
bale,  as  it  left  the  vessel's  tackles  and 
was  deposited  on  the  wharf,  and  see  if 
it  was  their  cotton ; 

That  any  custody  or  control  of  the 
cotton  on  the  wharf  which  the  mate 
assumed  to  exercise  over  it  was  un- 
authorized, and  he  had  no  right  to  de- 
mand a  receipt  before  allowing  it  to  be 
removed  from  the  wharf.  id, 

8.  Where  a  libel  alleged  that  308  bales  of 
cotton  were  shippMl  on  board  a  steamer 
to  be  carried  to  New  York,  and  that  a 
bill  of  lading  therefor,  a  copy  of  which, 
was  attached,  was  signed  by  the 
agents  of  the  vessel,  and  that  seven 
of  the  bales  were  not  delivered,  and 
were  not  lost  by  perils  of  the  sea,  and 
the  answer  admitted  that  the  vessel 
agreed  to  carry  the  303  bales,  and 
that  her  agents  signed  a  bill  of  lading, 
and  that  a  copy  of  it  was  attached 
to  the  libel,  and  alleged  that  only  273 
bales  were  ever  received  on  board  the 
vessel,  but  that  the  rest  were  brought' 
to  Now  York  by  another  vessel,  and 
discharged  upon  the  wharf,  on  doe 
notice  to  the  consignee : 

Jleldy  That  on  the  pleadings,  the 
authority  of  the  agents  to  bijad  the 
vessel  by  the  contract  in  the  bill  of 
lading  must  be  considered  as  adr 
mitted ; 

That  on  the  bill  of  lading,  the  bur- 
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den  of  proof  was  on  the  vessel  to 
show  that  the  bill  of  lading  was  signed 
for  bales  of  cotton  that  were  neyer  re- 
ceived on  board  the  vessel ; 

That  that  fact  was  not  proved  by 
the  mere  statement  of  the  purser  of 
the  vessel,  that  they  received  308  bales, 
and  left  80  behind ; 

That  there  was  no  proof  of  the  de- 
livery of  the  seven  bales  at  New  York, 
and  the  vessel  was  liable  for  their 
value.     j[%e  Saragoua,  644 

BLOCKADE. 
See  Cbaetee-pabtt,  5. 

BOTTOMRY. 

1.  A  master  of  a  vessel  which  had  sailed 
from  Singapore,  bound  to  Australia, 
barratrously  ran  away  with  the  vessel 
to  the  port  of  Aspinwall,  in  New  Gran- 
ada. There  he  had  made  arrange 
ments  to  sell  the  vessel  and  cargo, 
when  C,  the  British  consul,  who  was 
also  Lloyd's  agent  there,  discovered 
the  fraud ;  and,  by  the  aid  of  the  au- 
thorities, the  prosecution  of  the  fratIB 
was  prevented,  and  the  master  ab- 
sconded. The  American  consul  there- 
upon appointed  a  new  nuwter,  S.,  for 
the  vessel,  and  directed  him  to  bring 
her  to  New  York,  as  the  nearest  proper 
port  C.  thereupon  advanced  $1,6 16.82 
m  gold,  to  pay  bills  incurred  for  the 
vessel,  and  took  a  bottomry  bond,  exe- 
cuted by  S.,  as  mteter,  on  the  vessel 
and  cargo,  to  secure  the  payment  of 
these  advances,  with  40  per  cent, 
premium.  The  bond  also  recited, 
that  it  had  been  agreed  between  S., 
the  new  master,  and  the  United  States 
consul  and  C,  that  C.  was  entitled  to 
a  reasonable  sum  for  salvage,  as  a  re- 
ward for  his  recovery  of  the  property ; 
and  the  bond  then  assigned  the  vessel 
and  cargo  to  G.  for  the  fulfillment  of 
the  contract  On  the  arrival  of  the 
vessel  at  New  York,  a  libel  was  filed 
by  0.  to  enforce  the  bond. 

Jidd,  That  the  advances  were  made 
by  the  libellant  on  the  credit  of  the 
vessel  and  cargo,  and  the  case  was, 
therefore,  a  proper  one  for  the  giving 
of  a  bottomry  bond ; 

That  S.,  having  been  appointed 
master  by  the  American  consul  in  a 
forei^  port,  agreeably  to  the  usage  of 
menmants  under  the  circumstances, 


had  the  same  authority  to  execute  the 
bond  as  if  he  had  been  appointed  di- 
rectly by  the  owner  of  the  vessel ; 

That  the  libellant  must  have  a  de- 
cree, therefore,  for  his  advances  and 
the  premium,  no  objection  being  taken 
to  the  latter  as  excessive,  but  without 
any  allowance  for  premium  on  gold  ; 

That  the  libellanf  s  claim  to  be  re- 
compensed for  his  services  in  detecting 
the  fraud  and  recovering  the  property 
was  a  proper  one  to  be  allowed  under 
the  bond,  not  however  as  salvage,  but 
pro  opere  et  labore.  The  Brig  Jaemd 
Packet  and  Her  Cargo,  107 

2.  Where  a  British  vessel,  bound  to  New 
York,  put  into  Ship  Harbor,  Nova 
Scotia,  in  distress,  and  her  master, 
who  was  half  owner,  had  her  repaired,- 
and,  having  no  means  to  pay  for  the 
repairs,  borrowed  money  at  Halifax, 
on  a  bottomry  of  the  vessel,  having 
telegraphed  to  the  other  part  owner 
of  the  vessel  in  Canada,  but  not  hav- 
ing been  able  to  procure  the  funds  he 
needed  except  by  the  bottomry : 

Hdd,  That  the  master  had  the  right 
to  create  a  bottomry  on  his  own  inte- 
rest in  the  vessel,  without  the  exist- 
ence of  any  necessity  for  doin^  so ; 

That  as  to  the  interest  of  ids  co- 
owner,  it  was  no  objection  to  the  bot- 
tomry, that  the  loan  was  effected,  after 
the  repairs  were  made  and  the  sup- 
plies furnished ; 

That,  the  necessity  of  the  repairs  be- 
ing shown,  it  was  for  the  claimant  to 
show  that  the  money  could  have  been 
obtained  otherwise  than  by  bottomry, 
if  he  would  defend  against  the  bond. 
The  BarkarUine  Kathleen,  468 

CASES  CRITICISED. 

Thomas  v.  Osbom  (19  How.  22)..  .p.  88 

Pratt  V.  Reed  {id.  859) 38,  819 

The  Pacific  (1  Blatch.  C.  C.  R.  669)  296 
Allen  V.  Newberry  (21  How.  244). .  649 

Maguire  v.  Card  (id  248) 649 

Poag  V.  The  McDonald 660 
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CHARTER  PARTY. 

1.  Where  a  vessel  was  chartered  in  New 
York,  for  a  voyage  from  ports  in  Flor- 
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idft  to  New  York,  and  did  Dot  eo  to 
•ny  of  the  ports  of  loading  named,  but 
retained  to  New  York  without  hav- 
ing entered  on  the  performance  of  the 
charter,  the  charter  party  containing 
a  clanee  whereby  the  partiee  bound 
the  yeeael  and  the  merchandise  to  be 
laden  on  board,  each  to  the  other,  for 
the  ikithful  performance  of  the  cove- 
nante  therein  contained: 

HMf  That  an  action  in  rem  against 
the  yeesel,  to  recover  the  damages 
occasioned  to  the  charterer  by  dis 
breach  of  the  charter,  would  not  lie. 
Under  such  a  charter,  any  duty  that 
may  be  violated  by  the  owner  or  mas- 
ter before  the  cargo  is  put  on  board, 
is  not  a  duty  of  the  vessel,  or  one  for 
ihe  breach  of  which  a  lien  on  the  ves- 
sel is  created  or  can  be  enforced.  The 
*    Schooner  Oen.  Sheridan,  294 

2.  Where  a  steamer  was  chartered  in  New 
York  for  a  voyage  to  Tampioo  and 
back,  the  charterer  to  appoint  all  the 
officers  except  the  master  and  chief 
engineer,  and  the  vessel  went  to  Tam- 
pico,  and  was  there  sent  by  the  char- 
terer up  the  Panuco  river,  where  she 
received  iniury,  and  on  her  return  the 
owner  filed  a  libel  against  the  char- 
terer to  recover  a  balance  of  charter 
money,  and  also  damages  for  the  in- 
jury received  by  her,  and  the  char- 
terer set  up,  as  a  defence,  tibat  the 
vessel  was  chartered  on  representa- 
tions made  by  the  owner  which  were 
untrue : 

Meld,  That  on  the  facts  the  vessel 
was  not  chartered  on  representations, 
but  on  a  full  Examination  of  her  by 
the  charterer; 

That  the  vessel  was  overloaded  by 
the  charterer ; 

That  the  diarterer  was  liable  for 
the  amount  remaining  due  of  the  char- 
ter money,  and  also  for  injury  received 
by  her  in  going  up  the  ranuoo  river, 
wnither  she  was  sent  contrary  to  the 
charter.    Latson  v.  Sturm,  327 

8.  Where  a  vessel  was  chartered  for  a 
voyage  to  the  Canary  Islands  and 
back  to  New  York,  the  charter  pro- 
viding that  the  charterer  should  fur- 
nish, as  freight,  at  the  Canary  Islands, 
160  tons  of  barilla  and  20  pipes  of 
wine,  or  more,  and  the  vessel  arrived  at 
the  Canary  Islands  and  discharged  her 
outward  cargo,  on  which  freight  was 


paid,  and  received  on  board  20  pipes 
of  wine,  but  no  barilla,  althoog^h  tiie 
charterer  had  it  ready  for  her,  beeaaae 
the  authorities  would  not  alk>vr  it  to 
be  put  on  board  of  her,  unless  she 
would  first  go  to  Vigo,  in  Spain,  to 
quarantine,  and  the  master  refused  to 
io  to  Vigo,  but,  after  waiting  the  num- 
ber of  lay  days  specified,  retamed  to 
New  York,  bieing  obliged,  for  Isek  of 
the  barilla,  to  |rat  in  at  St.  Thomaa 
for  ballast,  and,  on  her  arrival  at  New 
York,  her  owners  sued  the  charterer 
to  recover  freight  on  the  wine  deliv- 
ered, and  dead  freight  for  the  160  tons 
of  barilla,  and  damages  for  being  eom- 
pelled  to  put  in  at  St.  Thomas: 

Held,  Tnat,  as  there  was  in  the  char- 
ter no  exception  of  restraints  of  prince?, 
there  was  an  absolute  engagement  on 
the  veaaeFs  part  to  receive  on  board 
the  barilla,  even  though  the  authori- 
ties of  the  Canary  Islands  should  pro- 
hibit its  being  put  on  board; 

That,  in  the  absence  of  such  ma  ex- 
ception in  the  charter,  the  vessel  was 
in  fault  in  not  being  in  a  condition  to 
receive  the  barilla,  and  the  vease],  and 
*  not  the  charterer,  must  bear  the  loss; 

That  the  acceptance  of  the  outward 
cargo,  and  the  loading  of  the  wine,  did 
not  excuse  the  failure  of  the  vessel  to 
put  herself  in  a  condition  to  receive 
the  barilla ; 

That  the  libellant  was  entitled  to 
freight  on  the  wine  brought,  bat  the 
charterer  was  entitled  to  recoup  against 
.  it  any  damages  det  up  in  the  answer, 
which  arose  out  of  any  breach  of  the 
charter  party  by  the  libeUants,  to  the 
amount  of  such  freight,  but,  for  any 
claim  beyond  that,  he  must  resort  to 
his  own  proper  action.  Jfolyoie  v. 
Depew,  384 

4.  Where  a  vessel  was  chartered  in  New 
York  for  a  voyage  to  Elngston, 
Jamafca,  to  load  with  a  full  careo  of 
bamboo,  in  bundles  of  a  specified 
size,  for  freight  payable  per  bundle, 
and  'it  was  spedfied  in  the  charter 
tiiat  if  the  charterers  did  not  have 
sufficient  cargo  to  load  her  at  Kings- 
ton, they  were  to  have  the  privilege 
of  sending  her  to  "  a  second  safe  port,* 
and  the  vessel  went  to  Kingston  and 
partly  loaded,  and  was  directed  to  go 
to  Port  Morant  to  complete  her  load- 
ing, and  the  bamboo  with  which  she 
was  loaded  at   both  porta  waa  in 
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bmi^efl  of  larger  sixe  than  that  ^e- 
cified  in  the  charter,  which  the  roaster 
rec^ved  under  proteet,  and  the  yes- 
Bel,  in  coming  out  of  Port  Morant, 
owine  to  the  land  breeze  dying  away 
ms  she  was  coming  out  through  a 
narrow  channel  (there  being  no  tu^ 
is  the  port,  nor  any  means  of  getting 
out  except  the  land  breeze),  struck  on 
one  of  the  reefs  which  form  the  chan- 
nel, and  was  serionsly  injured,  and 
the  owners  sued  on  the  charter  to  re- 
cover damages  sustuned  by  the  ves- 
ael  and  aIso  the  charter  money : 

BM,  That  the  vessel  was  entitled 
to  recover  freight  under  the  charter, 
at  the  rate  specified  in  it,  for  as  many 
bundles,  of  the  size  specified  in  the 
charter,  as  she  could  carry ; 

That  the  words  ''a  second  safe 
port^"  imply  a  port  which  this  vessel 
could  enter  and  depart  'from  without 
legal  restraint,  and  without  incurring 
more  than  the  ordinary  perils  of  the 
seas;  and  that,  on  the  facts.  Port 
Horant  was  not  such  a  port,  and  the 
master  of  the  vessel  would  have  been 
justified  in  refusing  to  go  there ; 

But  that,,  as  he  made  no  objection, 
but  went  without  giving  any  notice 
of  an  intention  .to  hold  the  charterers 
responsible  for  any  injury  that  might 
arise  from  its  hnsafeness,  he  must  be 
deemed  to  have  waived  the  objection, 
and  his  action  bound  his  owners,  and 
they  could  not  recover  for  the  injury 
received  by  the  vessel  in  coming  out 
of  the  port  Atkint  v.  Tfie  fibre 
JHnnieffraHn^  Co.,  881 

5.  Where  a  vessel  was  chartered  in  New 
York,  for  a  voyage  to  Port  au  Platte, 
St  Domingo,  or,  in  case  of  that  port 
being  blockaded,  to  another  open 
port  in  the  same  island,  or  a  marKet, 
and  back  to  New  York,  the  vessel  to 
use  all  diligence  in  port  and  at  sea, 
and  the  -charterer,  In  answer  to  a 
libel  to  recover  the  charter  money, 
set  up  various  delays  by  the  vessel, 
one  being  a  deviation  to  Turks  Island, 
for  the  purpose  of  inquiring  whether 
Port  an  Platte  was  blockaded : 

Ifdd,  That  the  vessel  would  have 
been  liable  to  seizure  as  a  prize,  if 
she  had  gone  direct  to  Port  au  Platte 
for  the  purpose  of  inquiring  whether 
the  blockade  of  that  port  was  raised  ; 

That,  as  there  was  no  restriction  in 
the  charter  as  to  where  the  master 


should  make  inquiry,  and  as  Turks 
Island  was  shown  to  be  a  proper 
place  to  make  such  inquiry,  the  ves- 
sel was  not  chargeable  with  any  loss 
occasioned  by  her  going  to  Turks 
Island  for  that  purpose,  only  the  ne- 
cessary time  having  been  consumed ; 

That  evidence  of  mstructions  from 
the  charterer  t^  the  master  of  the  ves- 
sel, in  reference  to  going  to  Turks 
Island,  could  not  a£Eect  the  rij^hts  of 
the  parties  in  regard  to  matters. that 
were  covered  by  the  charter ; 

That,  for  delay  occasioned  by  a 
mistake  of  the  master  in  passing  by  a 
port,  the  owners  of  the  vessel  were 
liable.    Stokdy  v.  Smith,  407 


COLLISION.      • 

1.  STBAXBBS. 

1.  Where  a  steam  vessel  attempted  to 
make  a  landing  at  a  pier  next  to  a 
ferry  slip,  and  oacked  out  after  hav- 
iuK  g^ne  in  bow  on,  and  the  wind  and 
tide  swept  her  stern  toward  the  ferry 
slip,  and  she  continued  backing  until 
she  came  in  collision  with  a  ferrV'boat, 
which  was  coming  into  liie  slip  and 
had  slowed. as  soon  as  she  saw  the 
other  steamboat  backing,  and  bad 
stopped  and  backed  as  soon  as  she  had 
reasonable  ground  for  apprehending  a 
collision : 

SM,  That  the  ferry-boat  was  free 
from  fault ; 

That  the  other  steamboat  was  in 
£ftult  in  backing  as  she  did,  having  no 
person  on  her  after  deck  to  look  to- 
ward the  direction  in  which  she  was 
backing.    The  Baltic,  98 

2.  Where  a  steamboat  coming  down  the 
Hudson  River  from  Albany,  on  round- 
ing Magazine  Point,  saw  the  lights  of 
a  tow-boat  below,  which  was  going  up 
on  the  east  side  of  the  river,  and  the 
pilot  of  the  steamboat  blew. two  whis- 
tles, whereupon  the  tow-boat  answered 
with  two  whisties  and  starboarded  her 
wheel,  expecting  that  the  steamboat 
would  pass  to  the  eastward  of  her,  but 
the  latter  struck  a  barge  on  the  port 
side  of  the  tow-boat,  the  collision  oc- 
curring about  the  middle  of  the  river, 
and  the  steamboat  bavine  no  lookout 
forward  outside  of  the  pi&t  house: 

Beld,  That  tiie  tow-boat  was  right, 
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on  hearing  the  two  whistles  of  the 
steamboat,  in  starboarding  her  helm/ 
and  was  not  in  fault ; 

That  the  pilot  of  the  steamboat  mis- 
judged the  position  of  the  tow-boat, 
supposing  she  was  on  the  west  shore, 
instead  of  on  the  east  shore,  and  that 
such  mistake  was  the  cause  of  the  col- 
lision ; 

Tliat  the  steamboat  was  also  in  ikult 
in  not  haying  a  proper  lookout  7%e 
8L  John,  192 

8.  A  steam  ferry-boat  crossing  the  Hud- 
son River,  as  she  approached  her  slip 
on  the  New  York  side,  saw  a  steam- 
boat coming  down  the  river  about  two 
hundred  yards  out  from  the  piers,  and 
blew  one  whistle  as  a  sigDal  and 
ported  her  wheel,  and,  as  she  saw  that 
the  other  vessel  did  not  change  her 
course,  blew  another  single  whistle 
and  kept  on  with  unslackened  speed 
till  she  was  struck  on  the  port  side  by 
the  other  steamboat; 

The  steamboat,  coming  down  the 
river  at  the  rate  of  twelve  miles  an 
hour,  saw  the  ferry-boat  coming,  and 
blew  two  whisUes,  and  kept  on  with 
unabated  speed  and  without  any 
chan^  of  course,  although  she  saw 
that  the  ferry-boat  paid  do  attention  to 
her  signal,  until  just  before  the  col- 
lision, when  her  eng^ine  was  stopped ; 

A  passenger  on  the  ferry-boat,  on 
her  way  to  New  York  to  attend  divine 
service  (the  day  being  Sunday),  was 
severely  injured  by  the  collision : 

Ilekly  That  both  vessels  were  in  fault ; 

That,  when  each  vessel  signaled,  it 
was  seen  by  her  that  there  was  "  risk 
of  collision,"  within  the  meaning  of 
the  14th  and  16th  articles  of  the  niles 
for  avoiding  collisions,  contained  in  the 
Actof  Apnl  29th.  1864(13  U.  S.  Stat, 
at  Larae,  60),  and  it  was  the  duty  of 
each  of  them  to  have  then  slowed  and 
stopped; 

That,  as  the  vessels  were  crossing, 

it  was  the  duty  of  the  steamboat,  hav- 

.  ing  the  ferry-boat  on  her  starboard 

hand,  to  keep  out  of  her  way,  accord- 

ingto  the  14th  article ; 

That  it  was  the  duty  of  the  ferry- 
boat, under  the  14th  and  18th  articles, 
to  have  kept  her  course,  and  she  was 
in  fault  in  porting  her  helm ; 

That  the  libellant  could  recover  her 
damages  against  both  vessels ; 

That  the  libellant  was  not  within 


the  provisions  of  the  Smiday  law  of 
the  State  of  New  York  (1  Betf.  Siat^ 
part  1,  chap.  20,  title  8,  art  8,  sec  70); 

That  if  ene  had  been,  it  would  beiko 
defence  to  her  right  of  recovery  ; 

That,  on  the  evidence,  the  libeUant 
was  entitled  to  recover  the  expenses 
to  which  she  had  been  put  in  conse- 
quence of  the  injury,  including  the 
value  of  some  care  and  service  which 
was  gratuitously  bestowed  on  her; 

That  she  was  also  entitled  to  re- 
cover the  damages  consequent  on 
her  not  being  able  to  earn  so  m^ch 
after  it  as  before,  and  also  compensa- 
tion for  the  pain  and  mental  distress 
suffered  by  ner,  but  nothing  for  ex- 
emplary or  punitive  damages. 

Decree  for  libellaot  for  $10,000,  one- 
half  to  be  paid  by  each  vessel  The 
J).  8.  Oregory  ami  the  Chorge  Watk- 
ington,  226 

• 

4.  Where  a  steamer  was  coming  into 
New  York  Harbor  from  the  sea  in  the 
day-time,  having  on  her  starboard 
hand  a  steam  vessel,  built  for  a  float- 
ing grain  elevator,  which  was  crossing 
her  path,  and  the  latter  kept  her 
course,  but  was  struck  by  the  steamer, 
and  the  steamer  claimed  that  there 
were  vessels  at  anchor  which  pre- 
vented her  from  going  under  the  stem 
of  the  elevator,  the  steamer^s  lookout 
having  seen  the  latter,  but  not  having 
rep>orted  her  for  the  reason  that,  as  he 
supposed,  the  captain  and  pUot,  who 
were  on  the  bridge,  saw  her: 

Hddf  That,  as  the  vessels  were 
crossing,  it  was  the  duty  of  the  steam- 
er, having  the  elevator  on  the  star- 
board side,  to  keep  out  of  the  way. 
That  the  failure  of  the  lookout  to  re- 
port the  elevator  when  ^e  saw  her  was 
negligence ; 

That,  as  the  steamer  did  not  pretend 
that  she  was  baffled  or  misled  oy  any 
movement  on  the  part  of  the  other 
vessel,  and  her  only  mode  of  keeping 
out  of  the  way  of  the  latter  was  to  go 
under  her  stem,  she  must  prove  tlmt 
at  no  time  after  she  was  first  near 
enough  to  have  discovered  the  latter 
could  she  have  ported  and  thus  have 
avoided  the  collision ; 

That  it  was  not  proved  that  the 
steamer  entered  among  the  crowd  of 
vessels  before  she  ought  to  have  dis- 
covered the  elevator.    The  Banw,  299 
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6.  Where  a  steamboat  waa  comiDg  down 
the  Hudson  river,  haying  boats  in  tow 
on  each  side,  and  haying  lights  prop- 
erly set,  and  kept  close  to  the  west 
bank  of  the  channel,  and,  seeing  the 
lights  of  an  approaching  tow,  slowed 
and  stopped,  and  the  tug-boat  coming 
up  was  also  on  the  w^  side  of  the 
channel,  and,  seeing  the  other's  lights, 
hauled  out  to  the  eastward,  and  then 
straightened  up  the  riyer,  and  a  col- 
lision occurred  between  one  of  the 
boats  which  she  was  towine  astern, 
and  the  boat  on  the  port  side  of  the 
steamboat  coming  down : 

Held,  That  there  was  no  fiEiult  on  the 
part  of  the  boat  that  was  injured ; 

That  the  steamboat  going  up  was  in 
fault  in  not  keeping  to  the  east  side  of 
the  channel,  and  that  she  either  did 
not  sheer  far  enough  to  the  eastward, 
or  straightened  up  the  riyer  too  soon ; 

That  the  steamboat  coming  down 
was  not  shown  to  be  in  fault.  The 
America  and  the  New  Haven,  475 

2.    SAILINQ  ySSBBLS. 

6.  Where  the  schooner  E.  was  bound 
south  from  New  York,  heading  S.  W. 
by  W.,  one  point  to  windward  of  her 
proper  course,  and  the  schooner  E.  E. 
was  bound  to  New  York,  heading  N.  E. 
by  N.,  and  the  yessels  came  together, 
the  E.  E.  striking  the  E.  on  her  port 
bow,  and  each  yessel  claimed  to  haye 
been  close-hauled,  and  that  the  other 
had  the  wind  free,,  and  neither  yessel 
showed  a  light,  but  the  E.  E.  was  seen 
from  the  E.  at  a  much  greater  distance 
than  the  E.  was  seen,  and  the  E. 
claimed  that  the  E.  E.  luffed  on  seeing 
her,  and  thus  caused  the  collision : 

Held,  That,  on  the  eyidence,  the  E.  E. 
was  close-hauled,  while  the  E.  had  the 
wind  free,  and  that  it  was,  therefore, 
the  duty  of  the  E.  E.  to  keep  her 
coarse,  and  the  duty  of  the  £.  to  ayoid 
her ; 

That,  as  no  light  was  shown  by  the 
E.  till  just  before  the  collision,  and 
the  luff,  which  it  was  claimed  the  E.  E. 
made,  was  sworn  to  haye  taken  place 
before  the  light  was  shown,  while  the 
evidence  was,  that,  owing  to  a  heayy 
cloud  rising  behind  the  E.,  she  was 
not  seen  at  all  by  the  E.  E.  till  the 
light  was  shown,  uie  alleged  luff  was 
not  established ; 

That  the  E.  E.  was  not  in  fault  in 


not  seeing  the  E.  sooner,  under  the 
circumstances.  The  Elizaheth  Eruf 
lUh,  865 

7.  Where  a  pilot  boat  was  lyin^  at  an- 
chor, off  the  Quarantine,  with  her  sails 
up  to  dry,  and  a  bark  coming  in  from 
sea  in  tow  of  a  tug  was  brought  close 
to  her,  when  the  tug  was  stopped,  but 
the  bark  kept  on  with  the  tide,  and  a 
collision  occurred  between  her  and 
pilot  boat: 

Held,  That  the  collision  was  occa- 
sioned by  the  bark  being  brought  too 
close  to  the  pilot  boat ; 

That  the  pilot  boat  did  not  raise  her 
anchor,  and  the  effort  on  board  of  her, 
by  porting  her  helm  and  getting  up 
her  jib,  to  let  the  bark  go  ahead  of 
her,  was  caused  by  the  approach  of 
the  bark,  and  was  proper,  under  the 
circumstances.  The£mUie — The  Abra- 
ham Leggett,  416 

8.  Where  a  schooner,  coming  into  a  slip, 
was  made  fast  by  lines  to  a  ship,  by 
the  permission  of  those  in  charge  of 
the  ship,  and  thereafter  the  ship  de- 
sired to  leave  the  slip,  and  those  in 
charge  of  the  schooner  were  requested 
to  cast  off  the  lines,  and,  all  parties 
supposing  that  they  were  cast  off,  the 
ship  was  hauled  out  by  a  tug,  and, 
in  Dein^  hauled  out,  came  in  con- 
tact wim  and  hiiured  the  schooner, 
which  collision  the  schooner  claimed 
to  have  been  caused  by  the  ship's  be- 
ing allowed  to  fall  upon  the  schooner 
with  the  tide,  and  the  ship  claimed  to 
have  been  caused  by  a  line  which 
should  have  been  cast  off  but  was  not, 
and  which  pulled  the  schooner  toward 
the  ship : 

Heldf  That,  in  either  case,  the  ship 
was  liable  for  the  collision.  It  was 
the  duty  of  the  moving  vessel  to  be 
certain  that  all  the  lines  were  unfast- 
ened before  she  began  to  move.  The 
TharwUm,  429 

8.   BTBAUSR  AND  BAIIINO  VSSSEL. 

9.  A  steamer  steering  S.  ^  W.,  off  Cape 
Hatteras,  in  the  night,  made  a  schoon- 
er's g^een  light  one  and  a  half  or  two 
pointo  on  her  starboard  bow,  and 
changed  her  course  to  S.  S.  E.,  which 
she  kept  for  ten  or  twelve  minutes,  the 
position  of  the  light  remaining  about 
the  same,  and  then  changed  her  course 
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to  S.,  and  ran  on  that  coarse  for  fifteen 
minutes,  the  light  remaining  in  about 
the  same  poBition,  and  the  green 
light  then  went  oat  of  eight,  and  a 
red  light  came  in  view,  whereupon 
the  steamer's  helm  was  at  onoe  ported, 
and  her  engine  stopped  and  reversed, 
but  too  late  to  avoid  the  collision. 

The  schooner ,  sailing  N.  by  E.,  with 
the  wind  B.  by  £.,  made  the  stesmer's 
light  directly  ahead,  and  being  ud> 
certain  whether  she  was  a  steamer  or 
a  sailing  vessel,  ported  her  helm,  and 
ohanged  her  course  to  N£.  by  N.,  and 
kept  that  cootm  till  she  saw  that  the 
vessel  was  a  steamer  approaching  on 
a  course  which  would  run  her  down, 
when  she  put  her  helm  hard  a^port, 
and  changed  her  course  to  E.  by  N. 

The  speed  of  both  veesels  was 
about  six  or  eight  miles  an  hour,  that 
of  the  schooner  being  a  little  the 
greater.  Each  vessel  had  her  lights 
properly  set  and  burning.  The 
schooner  was  struck  amidships  on  the 
port  side,  aad  sunk  instantly. 

Hdd,  That,  on  this  state  of  facts, 
the  16th  and  18th  articles  of  the  Act 
of  April  29th,  1864,  prescribed  the 
rules  for  the  navigation  of  the  ves- 
sels; 

That  it  was  a  fault  in  the  schooner 
to  port  her  helm  when  she  did  so 
first,  especially  when  she  was  uncer- 
tain whether  the  approaching  light 
was  that  of  a  steamer  or  sailing  vessel ; 

That  that  fault  did  not  contribute 
to  the  collision ; 

That  the  fact  that  the  position  of 
the  light  ahead  did  not  change  after 
the  steamer  had  changed  her  course 
to  the  eastward,  ought  to  have  been  a 
clear  indication  to  her  that  the 
schooner  was  proceeding  in  such  a 
.  direction  as  to  inv(>lve  a  risk  of  col- 
lision, and,  under  those  circumstances, 
it  was  her  duty  to  keep  out  of  the 
schooner's  way ; 

That  the  steamer  ought  to  have 
ported  before  she  did,  and  ought  to 
have  stopped  and  backed  before  she 
did; 

That  the  last  change  of  the 
schooner's  helm  to  port,  oeing  made 
in  the  heat  of  danger,  did  not  cause 
the  collision,  nor  was  it  faulty.  The 
AUiambra,  168 

10.  Where,  on  a  dark  night,  a  bark,  dose 
hauled  on  her  starboard  tack,  head-  1 


ing  3.  W.  by  W.,  having  proper  li^ts 
set,  and  making  no  change  of  her 
course,  was  struck  on  her  port  nde 
by  a  steamer,  which  came  from  a  di- 
rection abaft  the  bark's  beam: 

Hdd,  That,  prima  foiciey  the  steamer 
was  in  fault,  and  the  biuden  was  on 
her  of  showing  the  contrary.  Tin 
Steamer  Louitiana,  871 

11.  Where  a  steamer  was  ronning  seven 
and  a  half  knots  an  hour,  hisading 
W.  by  N.  half  N.,  having  two  men  on 
the  lookout,  an  officer  on  the  bridge, 
and  two  men  at  the  wheel,  and  a  red 
light  suddenly  came  in  sight,  bearing 
two  points  on  the  starboard  bow, 
and  toe  helm  was  at  once  pat  hard 
a-port,  and  her  engines  were  slowed, 
stopped,  and  backed,  and  the  coarse 
of  tne  steamer  changed  a  pointy  but 
the  officer  finding  that  a  collision  was 
inevitable,  ordered  the  helm  hard 
a«tarboard,  with  a  view  of  lessening 
its  effects,  but,  before  the  order  oeuld 
be  obeyed,  a  collision  took  place  with 
a  bark,  the  witnesses  testifying  that 
the  bark  could  not  be  seen  sooner, 
owine  to  the  haziness  of  the  night, 
and  ue  bark's  lights  being  hid  from 
view  by  her  screens,  in  the  direction 
from  which  the  steamer  approached: 

Hdd,  That  it  was  sufficient  to 
show  that  the  steamship  was  in  fault, 
that  she  was  running  seven  and  a 
half  knots  an  hour,  on  a  coast  where 
vessels  were  numerous,'  in  weather 
so  thick  and  hazy,  that  a  red  light, 
which  came  saddenly  into  view,  was 
supposed  by  the  officer  in  command 
to  be  half  a  mile  off,  but  was,  in  fact, 
so  near,  that  though  her  engines 
were  immediately  stopped  and  back- 
ed, the  collision  occurred ; 

That  a  steamship,  when  approach- 
ing another  vessel  so  as  to  involve 
risk  of  collision,  must  slacken  her 
*  speed,  or,  if  necessary,  stop  and  re- 
verse; but  it  is  a  &ult  in  her  to 
change  her  course,  in  ignorance  of 
the  true  course  and  position  of  the 
other  vessel ; 

That  this  steamship  was  in  fault  in 
porting  her  helm  in  ignorance  of  the 
course  and  position  of  the  other  ves- 
sel, and  that  that  fiiult  contributed  to 
the  collision ; 

That  the  bark  was  also  in  feolt, 
when  she  saw  the  steamship,  as  she 
did,  approaching  in  such  a  direction 
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that  her  regulation  lights  were  not 
Tlsible  to  the  steamship,  in  not  indi- 
cating her  presence  to  the  steamship 
by  showing  a  visible  light ; 

That  the  damages  must,  therefore, 
be  apportioned.  id. 

12.  Where  a  schooner,  heading  W. 
8.  W.  on  her  starboard  tack,  run- 
ning over  from  the  Horseshoe  shoal, 
near  Nantucket,  toward  the  Cross- 
Rip  Li^ht,  was  struck  on  her  star- 
board side  by  a  steamer  which  had 
come  up,  bound  E.,  till  near  the 
.schooner,  the  steamer's  helm  having 
been  at  once  ported,  when  the 
schooner  was  seen  ahead,  and  kept  so 
till  the  collision  occurred : 

ITeld,  That  the  steamer  was  in 
Dault  in  porting,  whether  it  was  done 
willfully,  or  in  ignorance  of  the 
schooner's  course,  for,  by  that  porting, 
she  followed  up  the  schooner  and 
Btmok  her ; 

That,  on  the  evidence,  the  night 
was  light  enoii(]^h  to  have  enabled  the 
steamer  to  discover  the  schooner 
sooner  than  she  did,  if  a  good  look 
out  had  been  kept,  and,  if  it  was  not 
light  enough,  the  steamer  was  run- 
ning at  too  great  speed ; 

That  the  schooner  had  a  light  set, 
and  kept  her  course,  and  was  not  in 
fault ;  and  that  the  steamer  was  iiable 
for  the  collision.  TAe  Western  Me- 
tropolis, 899 

13.  Where  a  brig,  sailing  westward,  at 
night,  and  keeping  her  course,  was 
struck  on  her  starboard  quarter  by 
a  steamer  running  S.  by  W.  i  W., 
at  the  rate  of  about  seven  or  eight 
knots  an  hour,  the  steamer  having 
kept  a  good  lookout,  and  having,  as 
soon  as  the  brig  was  seen,  no  li^ht 
being  visible,  stopped  and  backed  her 
engine,  and  having,  as  soon  as  the 
course  of  the  bi  ig  was  seen,  put  her 
helm  hard  a  starboard  : 

IleJd,  Th&py  on  the  evidence,  the  brig 
did  not  have  burning  such  a  green 
light  as  could  be>  seen  at  the  distance 
of  two  miles,  and  that  this  fault  con- 
tributed to  the  collision ; 

That  the  burden  was  on  the  libel- 
lants,  the  owners  of  the  brig,  to  estab- 
lish that  the  steamer  was  in  fault ; 

That  it  was  not  shown  that  the 
steamer  could  have  seen  the  brig 
sooner ; 

Vol.  n.— 87 


That  the  speed  of  the  steamer  was 
not  too  great,  as  she  had  the  right  to 
rely  on  the  exhibition  of  a  light l)y  an 
approaching  vessel ;  and  she  was  not 
in  fault    The  Ariadne.  472 

14.  Where  a  collision  occurred  after  sun- 
set between  a  steamer  and  a  schooner, 
and  the  schooner,  though  having  no 
lights,  was  seen  from  the  steamer  at  a 
distance  variously  estimated  by  her 
witnesses  as  from  three-quarters  of  a 
mile  to  two  miles,  and  the  steamer 
alleged  as  a  defence  that  the  schooner 
changed  her  course,  and  it  appeared 
that,  on  seeing  the  alleged  change  of 
the  schooner's  course,  the  steamer's 
helm,  which  was  then  amidships,  was 
ported  and  kept  hard  a-port  till  the 
collision,  although  the  scnooner  was 
then  In  such  a  position  and  so  far  off 
that  there  was  time  for  the  steamer, 
by  a  slight  change  of  her  helm  to  star- 
board, to  have  avoided  the  collision : 

Held,  That  although  the  schooner 
should  have  had  her  lights  set,  the  ab- 
sence of  them  did  not  contribute  to 
the  collision  ; 

That  tiie  schooner's  course  being 
seen  and  known  by  the  steamer,  the 
burden  of  proof  was  on  the  latter  to 
show  that  the  schooner  changed  her 
course  at  such  a  time  that  the  steamer 
could  not  keep  out  of  her  way ; 

That  the  porting  of  the  steamer's 
helm  under  the  circuni  stances  was  the 
cause  of  the  collision,  and  was  a  fault. 
The  Queen,  633 

16.  There  is  no  obligation  on  a  steamer, 
when  there  is  danger  of  a  collision 
with  a  sailing  vessel,  to  port  rather 
than  to  starboard  her  helm.  id, 

4.    VESSEL  AT  ANCHOR  OK  AT  A  PHSR. 

16.  In  a  cause  of  collision  agninst  two 
vessels,  if  one  of  them  is  found  to  have 
been  solely  in  fault,  a  decree  may  be 
rendered  against  her  alone,  although 
the  libel  charges  the  collision  to  have 
been  caused  by  the  joint  negligence 
of  both.  The  K  C.  Hcranton  and  the 
Emerald  hie,  25 

17.  Where  a  vessel,  lying  at  a  pier,  was 
injured  by  another  vessel,  iu  an  effort 
made  by  the  latter  to  get  into  a  berth 
at  the  next  pier,  hy  carelessness  on 
the  part  of  the  latter : 
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Held,  That  the  latter  yessel  was  lia- 
ble for  the  damage.  id: 

18.  Where  a  harbor  master  had,  by  for- 
getfulness,  assigned  two  vessels  to  the 
same  berth,  and  both  came  to  the 

Elace  about  the  same  time,  and  one, 
1  trying  to  get  in,  was  swept  down 
by  tne.  tide,  away  from  the  berth, 
against  a  vessel  lying  at  the  next  pier, 
and  the  other,  coming  in  properly  and 
finding  the  berth  vacant,  went  into  it, 
it  being  charged  that,  in  so  doing,  she 
broke  a  line  which  the  first  vessel  had 

fot  ont,  and  thus  caused  her  to  drift 
own  upon  the  vessel  lying  at  the 
next  pier : 

Heidf  That  the  second  Teasel  was 
not  in  fault  in  taking  the  berth,  and, 
on  the  facts,  was  not  guilty  of  negli- 
gence in  going  in.  id. 

19.  No  yessel  can  lay  adde  extraordi- 
nary care,  where  the  circumstances 
are  extraordinary,  without  making 
herself  liable  for  any  damage  that  en- 
sues in  consequence.  The  Helen  R. 
Cooper  and  the  R,  L,  Mabey,  67 

20.  Where  a  ship  was  beins  towed  to 
sea  by  a  single  tug,  when  floating  ice 
made  the  navi^tion  difficult,  and  ran 
Into  a  vessel  lying  at  a  pier,  which 
•fihe  claimed  was  caused  by  the  move- 
jnent  of  a  ferry-boat  in  suddenly  cross- 
ing the  bows  of  the  tug  and  causing 
her  to  stop,  and  thus  causing  the  ship 
.to  sheer : 

Held,  That  as  it  appeared  in  evi- 
dence, that  if  another  tug  had  been 
'employed  the  ship  could  have  been 
•  controlled,  the  failure  to  adopt  that 
precaution  was  a  fault  which  rendered 
'her  liable; 

That  the  tug,  having  alleged  ac^s 
of  negligence  on  the  part  of  the  tow 
as  the  cause  of  the  collision,  of  which 
she  gave  no  evidence,  must  be  held 
liable  also.  She  was  negligent  in  at- 
temptijBg  to  tow  the  ship  alone,  under 
the  circumstances ; 

That  the  fact,  that  before  setting 
out  the  tug  exacted  of  the  ship  an 
agreement  to  assume  all  the  risk,  can- 
not relieve  the  tug  from  liability  to 
an  innocent  third  party.  id. 

• 

21.  Where  a  steamer,  coming  into  New 
York  harbor  in  a  fog,  was  anchored,  by 
the  pilot  11  charge  of  her,  about  oppo- 


site to  the  slip  of  a  ferry,  oondn);  to 
anchor  there  because  the  river  waa 
full  of  vessels,  and  her  position  was 
known  to  those  on  board  of  a  boat 
plying  on  such  ferry,  and  she  sounded 
her  whistle  at  proper  intervals,  and 
rang  a  bell,  and  used  all  proper  pre- 
cautions to  make  her  position  known, 
and,  about  nine  o'clock  the  next 
morning,  the  fog  still  continuing,  she 
was  run  into  by  such  ferry-boat: 

Heldt  That,  on  the  evidence,  it  was 
not  a  fault  in  the  steamer,  contribut- 
ing to  the  collision,  to  anchor  where 
she  did,  and  keep  her  anchorage  dur- 
ing the  fog ; 

That  the  fact  that  the  ferry-boat 
collided,  in  a  fog,  with  a  vessel  at 
anchor,  which  used  all  proper  pre- 
cautions to  give  notice  of  her  posi- 
tion, it  being  already  known  to  the 
ferry-boat  that  she  was  at  anchor 
there,  v^^  sufficient  evidence  that  the 
speed  of  the  ferry-boat  was  too  great, 
there  beine  no  special  circumstances 
to  justify  her  maintaining  the  speed 
she  did ; 

That  the  ferry-boat  was,  therefore, 
liable  for  the  (damages.  Hie  D.  8. 
Gregory,  166 

22.  Where  a  vessel  at  anchor  is  struck  by 
one  in  motion,  the  presumption  of  law 
is,  that  the  collision  is  caused  by  the 
negligence  of  the  latter,  unless  the 
former  is  anchored  in  an  improper 
place.      The  Beaver,  118 ;  The  BatCc, 

452 

23.  Where  a  brig  came  into  New  York 
harbor  from  sea,  and  anchored,  in  a 
stronn^  wind  and  heavy  sea,  about  400 
feet  to  windward  of  another  vessel 
which  was  already  at  anchor,  and 
dropped  but  one  anchor,  and  was  left 
without  a  sufficient  wateh  on  deck, 
and,  the  wind  and  sea  increasing,  her 
chain  parted,  and  she  drifted  down 
upon  the  other  vessel,  which  had  paid 
out  all  the  chain  possible,  to  avoid  her 
as  she  drifted,  and  her  other  anchor 
was  not  dropped  till  after  she  was 
afoul  of  the  other  vessel : 

Held,  That  the  brig  was  in  fault  in 
anchoring  where  she  did,  under  the 
circumstences,  and  in  not  having  a 
proper  watch,  and  in  not  dropping  a 
second  anchor  when  the  wind  and  sea 
increased ;  and  that  she  was  liable  for 
the  damages.     7  he  Beaver,  118 
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24.  Where  a  bris  lyinff  at  anchor  in  the 
East  river,  wiuin  the  distance  of  six- 
ty yards  from  a  direct  line  between 
the  landing  places  of  one  of  the  ferries, 
was  run  into  by  a  ferry-boat  in  a  fog 
in  the  early  morning,  the  ferry-boat 
haying  preyiously  made  fiye  trips  on 
the  ferry  that  morning,  on  which 
trips  the  lifht  of  the  brig  had  been 
seen,  and  she  had  been  avoided,  and, 
on  the  trip  in  question,  the  ferry-boat, 
after  starting  from  her  slip,  slowed  to 
half  speed,  and  ran  on,  looking  for 
the  brig,  and,  not  seeing  her,  stopped 
her  engine,  and  afterward  started 
ahead  a^ain,  and,  as  soon  as  she  got 
way  on  her,  shut  off  to  half  speed,  and 
ran  so  till  she  sighted  the  brig  at  a 
distance  of  not  oyer  twenty  yards, 
but,  not  being  able  to  stop  in  less 
than  thirty  yards,  was  not  then  able 
to  avoid  a  collision: 

Heldf  That  the  ferry-boat  was  in 
fault  in  goin^  at  too  great  speed,  and 
that  such  iami  contributed  to  the  col- 
lision ; 

That  the  brig  was  violatine  an  or- 
dinance of  New  York  city  in  lying 
where  she  was,  and  that  such  viola- 
tion was  a  &ult  contributing  to  the 
collision ; 

That^  both  vessels  being  in  fault, 
the  damages  must  be  apportioned. 
The  Baltic,  896 

25.  Inevitable  accident,  as  respects  a 
colliding  vessel,  means  that  such  ves- 
sel has  endeavored,  by  every  means 
in  her  power,  with  due  care  and  cau- 
tion, and  a  proper  display  of  nautical 
skill,  to  prevent  the  collision.  The 
£aUic,  452 

26.  Where  a  vessel  was  lying  at  the  end 
of  a  pier  which  formed  one  side  of  a 
ferry  slip,  with  her  stem  projecting 
six  or  eight  feet  into  the  slip,  and  a 
ferry-boat  cominff  into  the  slip  was 
carried  by  the  tide  against  such  ves- 
sel : 

Heldy  That  the  collision  was  not  the 
result  of  an  inevitable  accident,  as  the 
ferry-boat  might  have  gone  further 
away  from  the  pier ; 

That,  as  the  ferry-boat  chose  to  at- 
tempt to  enter  the  slip,  with  the 
other  vessel  in  the  position  in  which 
she  was,  she  must  take  the  conse- 
quences of  the  contingency  to  which 
she  exposed  herself; 


That  the  other  vessel  was  also  in 
faulty  in  lying  with  her  stem  project- 
ing across  the  entrance  to  the  ferry 

dip; 

That  the  damages  must  be  appor- 
tioned, id. 

27.  Where  a  steamship  was  coming 
into  Pier  37,  in  the  East  River,  in  the 
harbor  of  New  York,  in  tow  of  a  tug, 
and,  by  the  order  of  the  pilot  of  the 
steamship,  a  movement  of  the  tug  was 
made  which  caused  the  steamship  to 
swing  against  a  schooner  lying  at  the 
end  of  rier  89,  so  as  to  crush  in  a 
canal  boat  which  lay  between  the 
schooner  and  the  end  of  that  pier : 

Held,  That  it  was  the  duty  of  the 
steamship  to  come  in  at  Pier  87  so  as 
to  avoid  touching  the  vessels  at  Pier 
89,  and  that  she  was  responsible  for 
the  damage.     The  Nf^ratka,  600 

CONSUL. 

The  courts  of  a  State  have  no  jurisdic- 
tion of  suits  against  foreign  consuls, 
but  have  jurisdiction  of  suits  brought 
by  them.     Saffory  v.  Wissmant      240 

See  Bottomry,  1. 
Pleadihgs,  6. 

CORPORATION. 
See  Practice  in  Bakkruptot,  21. 

COSTS. 

1.  A  register  in  bankruptcy  is  not  en- 
titled to  five  dollars  upon  the  adjourn- 
ment of  an  examination,  as  for  "a 
day's  service  while  actually  employed 
under  the  special  order  of  the  court," 
where,  on  the  application  of  an  op- 
posing creditor,  an  order  has  been 
made  oy  the  register  that  the  bank- 
rupt attend  and  be  examined  before 
him,  and  on  the  day  fixed  the  bank- 
rupt appeared,  but  the  opposing  cred- 
itor was  not  ready,  and  according- 
ly the  examination  was  adjourned. 
darkens  Case,  72 

2.  A  register  in  bankruptcy  taxed  the 
following  fees  for  his  own  services: 

1.  Examining  schedules,  and  certify- 
ing same  correct,    .        .      $5  00 

2.  Certified  copy  of  adjudica- 
tion of  bankruptcy,    .        .     0  45 

8.  Application  for  first  meet- 
ing of  creditors,        .        .      1  00 
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4.  Certified  lUft  of  creditors 

for  warrant,        .  .    0  95 

5.  Supplemental  warrant,  |2 ; 
application  for  meeting,  $1,    8  00 

6.  Certified  copies  ecLedules 

for  assiiOiee,        .        .  4  45 

7.  One  day's  service,  imder 
special  order  of  reference 
on  petition  for  final  dis- 
charge,       .        .        .  5  Oil 

8.  Order  to  show  cause,  and 
certify^ing  copy  for  clerk,        1  00 

9.  AppUcation  for  second  and 
third  meetings,        .        .^      2  00 

10.  Deposition  of  assignee  on 

his  return,        .        .        .       0  65 

1 1.  Service  under  special  order 
to  show  cause  why  bank> 
mpt  should  not  be  dis- 
charged, 5  00 

12.  Second  and  third  meetings 

of  creditors,  .    6  00 

18.  Services  on  examination  of 
bankrupt  and  proceedings, 
and  for  making  certificate 
of  conformity,  .  . ,  5  00 
14.  Discharge  without  opposi- 
tion,       ....        2  00 

On  objection  by  the  bankrupt  to  each  of 
the  foregoing  items,  , 

Held,  That  the  Ist,  3d,  4th,  and  8th 
items  must  be  disallowed. 

That  the  6th,  Vth,  10th.  11th,  18th, 
and  14th  items  must  be  allowed. 

That  the  2d  item  must  be  reduced 
to  86  cents ;  the  5th  to  $2.00,  for  the 
warrant;  the  9th  to  $1.00;  and  the 
12th  to  $8.00.    JtobinsoiiU  Com*,     146 

8.  A  printed  paper  is  to  be  taxed  for, 
as  if  it  were  written.  id. 

4.  Where  a  libel  for  a  collision  failed  to 
convey  any  idea  of  the  manner  in 
which  the  collision  took  place,  but 
was  not  excepted  to,  and  on  the  hear- 
•  ing  a  decree  was  made  dismissing  it: 
Held^  That  no  costs  would  be  given, 
because  the  libel  should  have  been 
excepted  to  and  dismissed.  The  War- 
ren, 448 

See  Pragticb  in  Bankbuptcy,  5. 
Seaman's  Wages,  1. 

'    DAMAGES. 

1.  The  measure  of  damages  for  cargo  lost 
by  a  collision,  is  its  value  at  the  time 


and  place  of  its  shipment.     The  Mary 
J,  Vaughan  and  the  Telegraph,        147 

2.  Where  carso.  was  put  on  board  a 
canal  boat,  m  Canada,  to  be  carried 
to  I^ew  York,  and  was  lost  in  a  col- 
lision on  the  Hudson  River,  the  cur- 
rency of  the  place  of  shipment  being 
shown  to  be  United  States  gold  coin, 
and  the  cargo,  in  that  coin,  being 
shown  to  be  worth  a  certain  number 
of  dollars: 

Held,  That  the  decree  for  damages 
must  be  for  that  number  of  dollars ; 

That  interest  must  be  allowed  at 
the  rate  of  six  per  cent,  per  annum. 

id, 

8.  Where  a  ferry-boat  was  injured  in  a 
collision,  and  was  withdrawn  for  re- 
pairs, her  place  being  supplied  by  a 
Doat  taken  off  from  another  ferry  be- 
longing to  the  libeUants,  whose  place 
was  in  its  turn  supplied  by  a  spare 
boat,  but  it  was  not  shown  that  the  in- 
jured boat  could  have  been  chartered 
for  any  sum  for  the  time  she  was  so 
laid  up,  but  proof  was  given  of  the 
value  of  her  use,  based  on  her  receipts 
while  running  on  the  ferry: 

Heldt  That  the  use  of  the  ferry-boat 
was  valuable ; 

That  the  case  of  Williamson  v.  Bar- 
rett (13  Hovo.  112),  holding  that  tiie 
market  value  of  a  vessel  is  the  crite- 
rion of  her  value  in  collision  cases,  does 
not  apply  where  it  appears  that  no 
such  thing  as  a  market  price  exists; 

That  tnere  being  no  market  price, 
a  judgment  as  to  her  value,  given  by 
men  having  experience  upon  the  fer- 
'  ries,  founded  upon  their  knowledge 
of  the  business,  is  the  natural  way  to 
ascertain  the  loss.     The  Cayuga,    126 

4.  Where  the  owners  of  the  ferry-boat 
repaired  her  themselves,  and  charged, 
in  addition  to  the  pay  of  the  laborers, 
an  addition  of  twenty-five  cents  a  dav, 
which  was  proved  to  be  usually 
charged  for  the  use  of  tools  and  yard, 
&c.,  and  also  made  a  charge  for  the 
services  of  two  men  in  superintending 
the  repairs: 

Held,  That  these  items  were  re- 
coverable as  part  of  the  damages,    id. 

5.  Where  a  vessel  injured  by  collision, 
was  sold  at  auction,  and  afterward 
repaired  by  tiie  buyers : 
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Heldj  That  the  damages  to  be  al- 
lowed in  an  action  for  tbo  collision 
were  to  be  arrived  at  by  a  reference 
to  the  coat  of  those  repairs,  instead  of 
the  result  of  the  sale ; 

That  interest  was  to  be  allowed  on 
the  value  of  the  cargo  and  freight  and 
on  the  repairs.     I%e  Empire  State, 

178 

6.  Where,  in  a  collision  case,  on  con- 
tradictory evidence,  the  commissioner 
to  whom  it  was  referred  to  ascertain 
the  damai^es,  reported  a  certain 
amount  as  me  value  of  the  vessel  that 
was  lost: 

Held,  That  though,  if  the  question 
were  before  the  court  as  an  original 
one,  the  court  would  be  inclined  to 
fix  a  lower  value,  yet,  as  the  prepon- 
derance of  evidence  was  not  palpable, 
the  finding  would  not  be  disturbed. 

Net  freight  only  is  recoverable  in 
such  a  case,  and  not  ffross  freight; 
nor  can  the  freight  allowed  exceed 
that  which  was  claimed  in  the  libeL 

Interest'on  the  value* of  the  vessel, 
and  on  the  net  freight,  from  the  time 
of  the  loss,  may  be  allowed,  though  it 
was  not  claimed  as  suoh  in  the  libeL 
Egbert  v.  Tfu  Baltimore  ds  Ohio  Hail- 
road  Company^  228 

See  CoLUSiOK,  3,  11,  24,  26. 

DELIVERY  OF  CARGO. 

See  Bill  of  Lading,  8,  4,  5,  6, 
7,8. 

DEMURRAGE. 
See  Bill  of  Lading,  1. 


E 


EVIDENCE. 

1.  On  an  examination,  before  a  United 
States  commissioner,  of  a  person 
charged  with  crime,  his  confession  of 
the  crime,  without  any  proof  of  the 
corpus  delicti,  is  sufficient  to  warrant 
his  being  held  for  trial.  The  U.  S. 
V.  Bloomgart,  866 

2.  On  such  an  examination,  evidence  of 
the  actual  existence  of  a  certain  na- 
tional bank,  and  of  acts  done  by  the 
accused  as  president  thereof,  is  suffi- 


cient evidence  of  the  ]e»il  incorpora- 
tion of  the  bank,  and  of  the  connection 
of  the  accused  with  it.  In  the  Matter 
of  Van  Campen,  419 

8.  The  evidence  of  the  pilot  of  a  steamer, 
who  was  at  her  helm  in  the  night,  that 
he  saw  a  schooner  from  a  quarter  to  a 
half  a  mile  off,  is  more  reliable  than 
that  of  other  witnesses,  who  came  out 
suddenly  into  the  darkness,  that  she 
could  not  be  seen  so  far  off.  The  West- 
em  Metropolis,  *       899 

4.  If  the  recorded  owner  of  a  vessel,  who 
has  sworn  that  he  is  her  owner,  may 
be  allowed  to  take  the  position  that  he 
has  no  interest  in  her,  it  is  not  unrea- 
sonable to  require  that  such  position 
should  be  sustained  by  some  other 
proof  than  the  declaration  of  the  party 
himself.     Casey  v.  Leary,  680 

6.  Where,  in  bankruptcy  proceedings  be- 
fere  the  register,  one  of  the  cremtors 
offered  evidence  to  show  that  his  debt 
was  fraudulently  contracted  by  the 
bankrupt : 

Hddf  That  the  evidence  was  imma- 
terial.    Tollman's  Case,  848 

See  Bankbuftct,  81. 
Bill  of  Lading,  8. 
Import  Acts,  1,  6,  6. 


F 


FRAUDULENT  NATIONALITY. 

Where  a  vessel  was  libelled  for  advances, 
and  no  one  but  a  mortgagee  appear- 
ed to  contest  the  suit ;  and  where,  on 
the  proofs,  it  appeared  that  the  ves- 
sel, though  nominally  a  British  ves- 
sel and  owned  by  a  British  subject, 
was  really  the  property  of  American 
citizens  residing  in  New- York,  who 
thus  sailed  her  under  false  colors, 
and  with  a  fraudulent  nationality, 
and,  while  they  were  so  using  her, 
agreed  with  the  respondent  for  a  loan 
on  the  security  of  tneir  personal  obli- 
gation and  a  mortgage  on  the  vessel, 
to  be  executed  by  the  fictitious  owner, 
and  the  latter  accordingly  executed  to 
the  respondent  the  mortgage  under 
which  alone  he  claimed : 

Held,  That,  before  the  English  Ad- 
miralty, the  claim  of  the  mortgagee 
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would  be  rejected  as  founded  on  a  | 
sham    title,  created   in  Tiolation   of 
law; 

That,  on  principles  of  comity,  it  was 
the  daty  or  this  court  to  apply  the 
same  nile ;  • 

That  the  transaction  in  qaestion 
was  contrary  to  pablic  policy,  and  was 
not  to  be  upheld  under  our  own 
laws  ; 

That  the  claim  of  the  mortgagee, 
therefore,  must  be  rejected.  Tfu 
Acme,  886 

FREIGHT. 

Where  the  master  and  owner  of  a  canal- 
boat,  which  was  in  Hudson,  with  a 
carg^  on  board,  bound  to  Philadelphia, 
agreed  to  sell  her  for  $1,000,  and  t«) 
take  on  board  at  Philadelphia  an  en- 
fine  belonging  to  the  purchasers,  and 
deliver  it  to  them  with  the  boat  at 
New  York,  on  or  before  a  certain  day, 
they  to  pay  all  tolls ;  and  the  yessel 
went  to  Philadelphia  and  took  on  board 
the  engine  and  brought  it  to  New  York, 
and  the  owner  of  the  boat  was  not  then 
able  to  give  the  purchasers  a  good 
title  to  the  boat,  and  the  latter  tendered 
the  tolls  and  demanded  the  engine, 
which  the  master  did  not  deliver,  and 
they  libelled  the  boat  to  recover  its 
value: 

Htldf  That  the  purchasers  were  not 
bound  to  pay  or  tender  the  $1,000  tiU 
they  received  the  boat  and  a  good 
title  to  her,  and  the  engine ; 

That  any  freight  on  the  engine  was 
partofthe$l,0(K); 

That  the  purchasers,  having  ten- 
dered the  toluige,  were  entitled  to  the 
eng^e,  free  of  all  lien  for  fireight.  The 
CanaUoat  Exceltior,  434 

See  Damagis,  6. 


H 


HABEAS  CORPUS  AND  CERTIO- 
RARI. 

1.  Where  a  party  was  charged,  before  a 
United  States  commissioner,  with 
embezzlement  of  the  funds  of  a  na- 
tional bank,  and  with  having  made 
false  entries  in  its  books,  and,  an  ex- 
amination having  been  had,  was  held 
for  trial,  and  the  proceedings  were] 


brought  before  the  court  for  revieir, 
by  Kabfiot  corpus  and  certiorari : 

Held,  That  the  court,  on  such  re> 
view,  will  examine  the  efvidence  be- 
fore the  commissioner,  and  will  do 
what  he  ought  to  have  done ; 

That  evidence  showing  probable 
cause  to  believe  that  the  accused  is 

fuilty,  is  sufficient  to  warrant    his 
eing  committed    for  trial.    In   the 
Matter  of  Van  Campen,  419 

2.  Where,  on  writs  of  habeas  corpue  and 
certiorari  to  a  United  States  commis- 
sioner, it  appeared  that  the  commis- 
sioner had  issued  a  warrant  to  arrest 
the  petitioner,  on  a  charge  of  conspir- 
ing to  defraud  the  United  States  in 
the  Eastern  District  of  Michigan,  who 
had  been  arrested  and  brought  before 
him,  and  demanded  an  examination, 
and  on  the  examination  the  evidence 
consisted  of  an  indictment  found 
against  him  in  the  Eastern  District  of 
Michigan,  and  proof  that  on  that  in- 
dictment tlM  District  Court  of  that 
District  had  issued  a  warrant  for  his 
arrest,  the  Indictment  averring  that 
the  prisoner,  with  certain  others 
named,  did,  at  the  city  of  Washing- 
ton, conspire,  combine,  confederate, 
and  agree  together  to  defraud  the 
United  States,  in  a  manner  particu- 
larly set  forth,  and  that  one  of  the 
parties  to  said  conspiracy,  named 
Lee,  at  Detroit^  in  the  Eastern  District 
of  Michigan,  in  pursuance  of  said 
conspiracy,  did  do  an  act  to  effect  the 
object  of  said  conspiracy,  said  act 
being  particularly  set  forth,  and  on 
such  proof  the  commissioner  commit- 
ted the  prisoner  for  trial  in  the  East- 
em  District  of  Bdichigan,  and  there- 
upon this  habeas  corpus  was  issued, 
and  the  discharge  of  the  prisoner 
claimed,  on  the  sole  g^und  that  the 
indictment  produced  did  not  arer 
that  an  offence  against  the  United 
States  had  been  committed  in  the 
Eastern  District  of  Michie;an : 

Held,  That  the  question  whether 
the  indictment  sufficiently  averred  an 
offence  committed  in  the  Eastern 
District  of  Michigan  should  not  be 
prejudged  on  a  proceeding  like  this; 

That  on  such  a  proceeding  the  in- 
dictment must  be  considered  sufficient, 
unless  it  be  so  defective  in  its  mater- 
ial averments  that  it  would  be  the 
manifest  duty  of  a  court,  before  which 
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it  was  presented  by  a  grand  jury,  to 
decline  to  take  action  upon  it ; 

That  this  indictment  was  not  of 
that  character. 

Whether,  in  such  a  proceeding  be- 
fore a  Commissioner,  such  an  indict- 
ment can  be  examined,  and  its  suffi- 
ciency passed  upon — qucere.  In  the 
MatUr  of  Beverly  Clark,  640 


I 


IMPORT  ACTS, 

1.  Rerenne  laws  are  not  penal  in  the 
souse  that  requires  them  to  be  con- 
strued with  great  strictness  in  favor  of 
defendants. 

There  cannot  be  a  reappraisement, 
CD  appeal,  of  imported  goods,  unless 
there  fkas  been  an  entry  of  the  ^oods. 

Therefore,  where,  on  the  trial  of  an 
'  action  to'  forfeit  goods  for  an  alleged 
undervaluation,  no  invoice  or  entry  of 
the  goods  was  proved,  but  it  appeared 
that  papers  purporting  to  be  an  in- 
voice and  entry  nad  been  in  the  pos- 
session of  the  District  Attorney,  but 
had  disappeared,  and  it  also  appeared 
that  the  goods  had  been  appraised  at 
the  Custom  House,  but  the  papers  on 
such  appraisement  had  also  disap- 
peared, and  that  an  appeal  was  taken 
from  that  appraisement,  on  which  ap- 
peal a  reappraisement  was  had,  the 
papers  on  which  were  proved : 

lldd^  Tliat  it  was  not  error  for  the 
court  to  tell  the  jury  that  they  had  a 
ri^ht  to  presume  from  the  evidence, 
that  there  was  an  entry  of  the  goods. 
TwerUy-eiffht  Cases,  Marked  M.  <&  B,, 
Containing  Wine,  63 

2.  Under  the  Act  of  March  8d,  1863  (12 
U.  S.  Stat,  at  Large,  1S1),  the  invoice 
of  goods  imported,  which  are  pro- 
cured otherwise  than  by  purchase, 
must  state  their  actual  market  value 
at  the  time  and  place,  when  and 
where,  they  are  procured  and  manu- 
factured. 1209  Quarter  Casks,  Ac,, 
of  Sherry  Wine,  249 

3.  Actual  market  value  is  the  price  at 
which  the  owner  or  the  manufacturer 
of  goods  holds  them  for  sale,  in  the 
ordinary  course  of  trade.  id, 

4.  Where,  in  an  action  to  forfeit,  for  un- 


dervaluation, certain  importations  oi 
sherry  wiue,  from  Cadiz,  which  had 
been  invoiced  at  $16  a  quarter  cask 
of  40  gallons,  it  appeared  that  agents 
in  New  York  received,  and  sent  to 
the  manufacturers  at  Cadiz,  orders  for 
the  wines,  and  delivered  them  on  the 
wharf  in  New  York,  free  of  duty,  at 
$1.10  a  gallon,  eifecting'insurances  on 
them  in  New  York  at  the  higher 
value: 

Held,  That  if  the  jury  wore  satisfied 
that  this  course  of  business  was 
adopted  for  the  pnipose  of  concealing 
the  real  prices  of  the  wines  at  Cadiz, 
they  would  be  authorized  to  find  that 
the  sales  upon  such  orders  were  sales 
at  Cadiz  prices,  and  that  such  sales 
might  be  considered  in  determining 
what  was  the  actual  market  value  at 
Cadiz,  and  the  jury  might  consider 
the  rate  of  insurance  in  determining 
that  question ;  but  if  they  found  that 
this  course  of  business  was  not 
adopted  for  that  purpose,  then  such 
sales  were  not  to  be  considered,  be- 
cause they  would  then  be  sales  at 
New  York  prices,  and,  in  the  latter 
case,  the  rate  of  insurance  was  imma- 
terial ; 

That  if  the  jury  found  that  the  in- 
voice value  was  below  the  market 
value  at  Cadiz,  they  must  then  con- 
sider whether  that  undervaluation 
was  either  made  "  with  intent  to  de- 
fraud the  revenue,"  as  is  said  in  the 
Act  of  May  28th,  1830  ( 4  U.  S,  Stat, 
at  Large,  409),  or  made  **  knowingly," 
as  is  said  in  the  Act  of  March  3d, 
1868(12  7<i.  737); 

That  there  is  no  real  difference  in 
meaning  between  these  two  expres- 
sions. 

That  evidence  eiven  to  show  the 
value  of  certain  wine,  previously  sent 
to  this  country  by  the  same  manufac- 
turers, and  not  under  seizure  in  this 
case,  was  only  to  be  considered  in  de- 
termining the  question  of  intent; 

That  evidence  a^  to  the  cost  of 
manufacturing  a  part  of  the  wines, 
called  Burgundy  rort,  might  be  con- 
sidered by  the  jury  in  determining  its 
market  value  in  Cadiz,  no  evidence  of 
sales  in  Cadiz  of  wines  of  a  similar 
quality  having  been  given ;  but  that 
similar  evidence  as  to  the  cost  of 
manufacture  of  the  sherries,  was  not 
to  be  considered  on  the  question  of 
the  market  value  of  the  sherries ; 
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That  the  jorr  mast  be  satiflfied,  be- 
fore they  coulcf  forfeit  the  wines,  that 
there  was  a  guilty  knowledge,  on  the 
part  of  the  manufactarers,  that  the 
wiDea  were  undervalued;  and  that 
*' guilty  knowledge"  meana  no  more 
than  "  knowledge  ;** 

That  the  record  of  the  appraise- 
ment and  reappraisement  of  these 
wines  at  the  custom  house  in  New 
York,  previous  to  their  seiznre,  was 
to  be  taken  into  consideration  on  the 
question  of  the  market  value  of  the 
wines  at  Cadiz,  but  was  not  the  high- 
est evidence  on  that  question.  id, 

6.  Where  letters  purporting  to  contain 
propositions  for  the  purchase  of  wines, 
were  received  by  the  manufacturers 
abroad,  and  in  reply  they  named 
their  prices  for  wines  for  export  for 
cash: 

Held^  That  if  the  manufacturers  be- 
lieved that  the  letters  contained  regu- 
lar mercantile  propositions,  and  an- 
swered the  letters  and  gave  the  prices 
on  that  supposition,  the  jury  might 
infer  that  they  would  have  sold  the 
same  wines  to  any  body  at  the  same 
prices,  and  that  there  was  a  market 
value  thus  made  and  fixed  by  them ; 
that  it  was  a  question  for  tne  jury 
whether  the  manufacturers  believed 
that  the  letters  contained  real  pro- 
posals or  not ;  and  that,  if  they  did  so 
believe,  it  made  no  difference  whether 
the  proposals  in  the  letters  were  in 
fact  real  or  not.  id, 

6.  The  fippraisement  and  reappraisement 
of  goods  imported  is  not  conclu&ive  as 
to  their  market  value,  upon  either  the 
Government  or  the  claimants.  id. 

*1,  The  policy  of  the  law  allows  the 
seizure,  under  certain  circumstances, 
of  the  books  and  papers  of  parties 
suspected  of  being  concerned  in  frauds 
•upon  the  revenue,  and  also  sanctions 
the  employment  of  informers,  and 
gives  them  a  share  of  the  proceeds  of 
property  seized,  and  that  policy  should 
not  be  inveighed  against,  to  influence 
the  minds  of  the  jury.  id, 

8.  Where  probable  cause  is  shown  for 
the  forfeiture  of  imported  goods,  the 
burden  of  proof  is  upon  the  claimants 
to  show  their  innocence.  id. 


9.  Telegraph  cable,  composed  of  iron-wire 
and  gutta-percha,  iron  being  the  mate- 
rial  of  chief  value,  is  embraced  in  the 
words  of  the  twenty-second  sectioD  of 
the  Tariff  Act  of  March  2d,  1861  (12 
U.  8,  Stat,  192),  and  the  thirteenth 
section  of  the  Act  of  July  14th,  1862 
(Id  6B7),  as  a  manufacture,  not  other- 
wise provided  for,  of  which  iron  is 
the  component  material  of  chief  value. 

It  is,  fiierefore,  not  embraced  Within 
the  provision  of  the  twentieth  section 
of  the  Act  of  August  80th.  1842  (5  U. 
8.  Stat.  565),  wWch  provides,  that,  on 
non-enumerated  articles,  manuiiic- 
tured  from  different  materials,  the 
highest  duty  shall  be  assessed  which 
is  chargeable  upon  any  of  their  com- 
ponent parts. 

Such  tel^rttph  cable,  therefore, 
was  held  to  be  chargeable  mth. 
thirty-five  per  cent  duty,  notwith- 
standing the. fact  that  gutta-percha 
was  chargeable  with  forty  per  cent* 
7%«  Uuited  States  v.  The  UniudStaiet 
Telegraph  Company^  862 

10.  Under  the  twenty-third  section  of  the 
tariff  Act  of  March  2d.  1861  {\%U.8, 
Stat,  at  Large,  193,  195).  goats'  hair, 
uncleaned  and  immanufactured.  is 
exempt  from  duty,  notwithstanding 
the  provisions  of  the  fourtli  section  of 
the  Act  of  June  80th,   1866  (18  H 

•206).     61  Bales  of  Goati^  Hair,      479 

INDICTMENT. 
See  Habeas  Corpus,  2. 

INFORMER. 

Where  C,  being  advised  that  whiskey 
was  being  taken  from  a  distillery  with- 
out payment  of  tax,  went  to  the  Dis- 
trict Attorney  of  the  United  SUtes, 
and  stated  the  facts  in  general,  with- 
out naming  any  place,  and  afterward 
procured  and  gave  to  the  District  At- 
torney an  affidavit,  made  by  T.,  set- 
ting  ^>rth  certain  specific  violations  of 
law,  and  T.  afterward  made  an  affida- 
vit contradicting  his  first  one,  and  al- 
leging that  he  was  drunk  when  he 
made  it,  and  made  it  from  purpos^  of 
revenge,  and  the  property  was  after- 
ward seized,  and  a  libel  filed  to  con- 
demn  it.  and  R.,  a  special  revenue 
agent,  being  directed  to  examine  into 
the  case,  found  conclusive  evidence  of 


entirely  diflsront  franda,  wherenpon 
the  prupcrty  wm  condemiied : 

Held,  That,  nnder  3  170  of  tlie  In- 
ternal ReTBDoe  Aotof  June  snth,  1864, 
ae  Amended  by  the  Act  of  July  ISth, 
ieAO..g  ITS.C.wBiDotentitled  tothe 
inforiner'i  share,  aad  R.  was  entitled 
toit; 

That,  aa  betveeo  C.  and  T..  the  lat- 
ter would  be  Bntilled  to  the  informer'B 

It  is  not  the  one  who  gives  Informa- 
tion which  leads  to  the  eeiznre  of  prop- 
erty, bat  the  person  who  gives  in 
fonnation  of  the  cause  which  leada  to 
its  condemnatiun,  who  is  entitled  to 
the  informer's  share.  Otu  Hundred 
BarreU  of  WJiiMkeg.  Ae.,  14 

IKTERSAL  REVENUE  ACTa 
1.  Where  property  was  seiied  aa  for- 
faitad  for  an  alfeRed  violation  of  the 
lotemsl  RevenaeLaw,  and  the  ilaim- 
ant  applied  for  a  delivery  to  him  of 
tile  same  upon  a  boed : 

Htld,  That  as  the  application  w(« 
one  fur  a  favor,  terms  might  be  im- 
poeed.  A  LUof  Ltaf  Ihbaeco,  <tc,  78 

t.  That  the  property  might  be  delivered 
to  the  claimant,  on  his  giving  etlpnla- 
lions  in  the  appraised  value  of  the 
property,  less  the  amount  of  tax  dne 
on  It.  paying  this  latter  amonnt  in 
money  into  the  registry  of  the  court. 

8.  Where  dletillery  prepertj  is  libelled 
iar  alleged  violation  of  the  Internal 
Revenue  Laws,  the  rule  of  the  court  is 
Dot  to  allow  it  to  be  hoodtd  where 
tiiere  is  reasonable  ground,  on  the  evi- 
dence, to  believe  that  the  law  has  heen 
violated.  A  QuanHtv  of  Dirtillrd  Spir- 
its. Ac,  foundat  No.  41S  Mul  Forty- 
fifth  ttreet,  101 


,a  of 

which  spirits  could  esail3''be  run  into 
the  rectifying  establishment  from  the 
distillery  in  frand  of  the  law,  and  there 
was  some  evidence  that  that  had  been 
done,  the  motion  to  bond  was  denied, 
nutvithsiandin^  the  positive  atfidarita 
of  the  claimnnt^  and  his  foreman  and 
Ma  workmen,  «hat  it  had  not  been 
doue.  id. 


B.  Ou  incb  an  application,  the  Gorarti- 
ment  is  not  bound  to  farnish  the  de- 
tail of  Ua  evidence,  any  further  tbaa 
ia  necessary  to  show  reasonable  and 
probable  ground  to  sustain  the  proae- 
cutiou.  id, 

6.  Where  a  manufacturer  of  vine^r,  in 

good  (aith,  used  a  "Faubert'B  Patent 
Vinegar  Apparatus,"  in  which  a  mash, 
fermented  in  the  same  way  as  for  the 
production  of  whiskey,  was  need,  and, 
by  the  application  of  heat,  alcoholic 
vapor  was  produced,  which  passed 
directly  Into  a  chamber,  where  it  waa 
condensed  by  cold  water  and  vinegar, 
and  the  mirtnre,  paaaing  thence  ta 
standards,  was  there  oxidiEed,  and 
thence  flowed  out  in  the  form  of  vine- 
gar— alcohol,  as  known  in  commerce, 
being  present  at  no  stage  of  the  pro- 

Jfeld,  That  the  msnatBctarer  waa 
not  a  distiller  within  the  meaning  of 
the  riiteenth  section  of  the  Act  of 
March  2d.  1867  (14  P".  S.  Slat.  481^ 
and  the  apparatus  was  not  liable  to 
forfeiture  for  oon-payment  by  him  of 
the  special  tax  imposed  on  distillers; 

That  the  mixture  was  not  a  "pro- 
duct of  distillation"  under  the  Joint 
Resolution  of  February  t>th,  ISM  (14 
id,  p.  BBS.)     One  Vaporuur.-tc,    438 

7.  Where  the  defendants  had  been  In- 
dicted under  the  twenty-third  section 
of  the  Internal  Revenue  Act  of  July 
18th,  1866,  for  knowingly  carryhig  off 
the  business  of  a  distiller  on  June  22d. 
1BB7,  without  having  paid  the  special 
tax,  ou  which  indictment  they  were 
tried  and  acquitted,  the  ground  of  the 
aoqnlttal  being  that  they  were  not  the 
principalH  who  were  bound  to  pay  the 
tax,  and  were  afterward  Indicted  nn- 
der the  twenty-fiftb  section  of  the 
same  Act,  for  knowinglv  using  a  still 
for  the  purpose  of  distilling,  in  a  cer- 
tain dwelling-house,  on  June  !2d,  1 867. 
the  evidence  on.  the  trial  of  the  first 
indictment  showtug  that  the  place  of 
the  ofience  charged  was  this  same 
dwelling-house: 

Held,  That  a  plea  of  autrffoU  Ofguil, 
fonnded  on  the  acquittal  under  the 
first  Indittment,  could  not  be  sus- 
tained; 

That  the  tests  OB  to  whether  such  a 
plea  can  be  sustained  are.  whether  the 
defendanta  could,  nnder  the  earlier  in- 
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dictment,  have  been  oonvicted  of  the 
offence  embraced  in  the  Uter  one,  and 
whether  the  evidence  Decessarj  to  sop- 
port  the  later  indictment  was  sum- 
dent  to  produce  a  legal  conyiction  on 
the  earlier  one.  7^  United  State$  t. 
Christopher  Mecke,  John  FUeke  and 
Henry  Bildehrand,  466 

8.  Where  property  was  seized  as  for- 
feited for  an  alleged  yiolation  of  the 
Internal  Revenue  Law,  and,  in  the  suit 
brought  to  enforce  the  forfeiture,  a 
motion  had  been  made  to  bond  the 
property,  which  had  been  denied,  and 
thereupon  a  mortgagee  interyened, 
and  made  an  application  on  his  own 
behalf  to  bond  the  property : 

ffeid.  That  the  mortgagee  stood  in 
no  better  position,  in  relation  to  the 
alleged  forfeiture,  than  the  mortgagor ; 

That  it  was  the  thing  itself  which 
was  forfeited  by  the  statute  in  Ques- 
tion, and  not  the  right,  title,  ana  in- 
terest of  the  mortgagor ; 

That  the  motion  must,  therefore,  be 
denied.    England  db  Evani  DittilUry, 
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See  Bankbuptct,  81. 
Informer. 


JUDGMENT. 

Bona  fide  judgments  entered  against  a 
bankrupt  before  a  petition  in  bank- 
ruptcy is  filed  against  him  are  liens  on 
the  real  estate  of  the  bankrupts,  as 
against  the  assignee  in  bankruptcy, 
and  come  within  the  saving  clauses  of 
sections  fourteen  and  twenty  of  the 
Bankruptcy  Act  Smith  d:  SmUKe 
Case,  482 

See  Bankruptot,  1,  2,  6,  8,  18, 
18,  22,  27. 

JURISDICTION. 

See  Bancruftot,  16. 
Consul. 
Pleadino,  6. 
Tow-boat. 
United  States  OmcsR,  1. 


LEVY. 

The  receipt  by  a  sheriff  of  a  second  ex- 
ecation  after  a  levy  made,  operates  as 
a  constructive  levy  under  the  second 
execution,  and  an  actual  levy  under  it 
is  unnecessary.  Smith  dt  Stniih'e  Caee, 

4S2 

LIEN. 

1.  Where  the  libellant  furnished  a  mast 
for  a  foreign  vessel  in  the  port  of  New 
York,  supposing  that  the  master  of  the 
vessel  was  ordering  it  for  the  vessel, 
and  rendered  a  bill  against  the  vessel 
and  owners  on  the  same  day  that  he 
furnished  it,  but  had  made  no  inquiry 
and  received  no  information  as  to 
whether  the  vessel  needed  the  mast, 
or  as  to  whether  the  master  had 
means  or  credit,  or  as  to  whether  it 
was  necessary  for  him  to  obtain  it  on 
the  credit  of  the  vessel ;  and  where  it 
appeared  that  the  master  had  at  the 
time  means  to  pay  for  the  mast  snd 
had  contracted  with  parties  other  tlian 
the  libellant  to  furnish  the  mRst,  and 
actually  paid  them  for  it  on  the  day  Ifc 
was  put  into  the  vessel : 

Held,  That  there  was  neither  a  real 
nor  an  apparent  necessity  for  pledging 
the  credit  of  the  vessel,  and  that  the 
libellant,  therefore,  had  no  lien  on  the 
vessel; 

That  the  twelfth  Admiralty  Rule  of 
the  Supreme  Court  was  only  intended 
to  regulate  the  practice  of  joining 
ship,  freight,  owner,  and  master  in 
one  suit ;  and  that  the  question  of  the 
right  to  sue  ship,  or  freight,  or  master, 
or  owner,  for  supplies  or  repairs,  does 
not  depend  on  the  twelfth  Rule,  but 
on  Ihe  general  Admiralty  and  Mari- 
time Law.     TheEUdona,  31 

2.  The  fact  that  a  vessel  which  is  re- 
paired or  supplied  is  not  in  her  home 
port,  in  the  absence  of  other  circnm- 
stancea,  makes  a  case  of  apparent  ne^ 
cessity  for  the  credit  of  the  vessel. 

This  apparent  necessity  may  be 
dispelled  oy  proof  of  other  circam- 
stances,  showing  that  the  necessity  for 
the  credit  did  not  exist,  and  did  not 
appear  to  the  material  man  to  exist, 
at  the  time  of  his  eiAployment. 

An  agreement  for  delay  of  payment, 


in  moat  ct«ea,  Ib  additiooil  evidence 
of  the  ecstsDce  of  an  appsreot  neces- 
sity for  the  credit  of  the  vesseL 

An  ■^reement  to  do  the  work  on 
the  penonal  credit  of  an  igent  of  the 
T«aae],  would  be  lufilcleDt  to  defeat 
the  claim  of  the  material  msD  Bgainst 
th<t  reeael. 

The  eiistence  of  lach  an  agreement 
is  •  lact  which  mnat  be  clearly  proved. 
Tht  Watkmgtim  Irving,  818 

3.  Where  Che  agent  of  a  veuel,  Bome 
montbeafter  repaire  were  doae  on  hi^r, 
and  after  part  payment,  gave  a  draft 
OD  a  third  party  for  the  remainder, 
which  wu  never  paid  or  accepted, 
and  wae  surrendered  on  the  trial : 

IfeU,  That  that  did  not  amount  to 
payment,  nor  did  it  go  to'ehow  that 
the  agreement  for  the  work  looked  to 
the  persunsl  credit  of  the  agent  alone. 

4.  In  an  action  against  a  vesael  for  snpplica 
fnmiahed  to  her  in  a  foreign  p-jrt, 
where  the  libel  aUeged  that  they  were 
furnished  on  her  credit,  and  the  an- 
Bwer  denied  that  they  were  furnished 
on  the  request  of  the  owner,  or  the 
credit  of  the  Tcsse],  and  averred  that 
the  owner  waa  in  good  credit  in  the 
foreign  port : 

USd,  That  the  admisBion  that  the 
Teasel  waa  in  a  foreign  port,  waa  an 
admiamon  of  an  apparent  oeceanty  for 
the  credit  of  the  vesael ; 

That,  on  tbe  pleu'lings,  the  only 
question  was  whether  the  aappliee 
were  furnlahed.  T^t  Wathinglon  Irv- 
ing, 323 

li.  Where  rep^n  were  fhmisbed  in 
April,  lB6e,at  New  Brunswick,  N.  J., 
to  a  canal-boat,  whose  owner  resided 
at  Albany,  N.  Y. ;  and  no  etepa  were 
taken  to  enforce  a  lien  npon  the  boat 
for  the  repairs  until  August.  IB6T,  al- 
though the  vessel  was  several  times  at 
New  Brunswick  In  the  interveuing 
period ;  and  where  the  then  owner, 
after  the  repairs  were  made,  had  mort- 
piged  the  boat,  and  she  was  sold,  un- 
der tliat  mortgage,  to  a  bona  fidt  pur- 
chaser, who  claimed  her  in  the  suit 
brought  to  enforce  the  material- tuan's 

Hdd,  Thatthelien  had  been  lost  by 
tbe  failure  of  the  llbellant  to  enforce 
it  for  so  long  a  period.  The  John 
Lome,  304 


fl.  Where  articles  are  fto-alBhed  toward 
the  building  of  a  veeael,  no  Ken  for 
their  valne  is  given  by  the  general 
maritiine  law.    llu  Anl^opt,        400 

7,  Where  a  vessel  waa  built  at  Sew- 
burgh.  New  Tork,  in  1866,  and  arti- 
cles  were  famished  by  the  llbellant 
there  for  eneh  building,  and  the  vessel 
left  Newburgh  and  went  to  New  Tork 
city,  and  the  libellanC  then  filed  his 
libel,  in  I860,  to  recover  the  value  <rf 
the  articles : 

ifc/<f.  That  be  hod  no  licnunderthe 
lien  law  then  in  force  in  the  State,  bs- 
cauBe  he  bad  not  filed  specifications  of 
his  lien  within  twelve  days  after  the 
vessel  left  tbe  port  of  Newbnrgb,  as 
was  required  by  such  lien  law; 

That  he  had  no  lien  olberwise,  and 
the  libel  must  be  diemlsBed.  id. 

S.  Where  a  vessel  had  been  libelled  by 
an  owner  of  cargo,  shipped  on  board 
and  sold  by  her  master  tor  the  necea- 
eitieeoftheveeeel.  and  WBB  condemned 
by  default  and  iold,  and  the  proceeds 
were  ineufiicient  to  ps^-  tlic  libeliaat^a 
clum,  and  thereafter  a  material-man, 
who  bad  furnished  supiilita  to  tbe  ves- 
sel before  the  sale  of  tbe  ca^o,  ^- 
plied  to  stay  proceedinga  and  open  the 
default  SB  to  liim; 

Jhld,  That  the  lien  for  the  cargo 
sold  wnapriorto  that  for  tbe  materia]! 
previooaly  furnished ; 

That  tbe  owner  of  the  cargo,  there- 
fore, onght  not  to  be  put  ts  the  eipenae 
of  contesting  the  material-man's  cl^m, 
and  that  tbe  petition  muet  be  dented. 
Tlu  'Proceed*  o/t/u  OrajMhol,        627 

e.  A  eheriff  haa  a  lien  on  property  cov- 
ered by  an  aaalgnment  inbanWq^tcy, 
for  feea  under  an  attachment  previous- 
ly iesued  and  served  up  to  tbe  date  of 
tbe  asalgnment,  bnt  no  farther,  ifoiis- 
berger  £  ZAtUtit  Cote,  604 

Bee  AsaioNVBHT,  2,  3. 
CuuiTBB  Putt,  I. 

Salviok,  1. 
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MASTEB. 

jSm  BOTTOMET,  1,  2. 
LlKM,  6. 

MORTGAGK 

A  rtrict  foredcMore  of  a  mortgage  ii  a 
payment  of  the  drtit  Sagwry  v.  WU*- 
nuin,  240 

See  BA!rKarpTCT,  80. 

Feacdclext  yATio3iALTrr. 
IxTEajTAL  Retbxdb  Acts»  7. 
Peacticb  a  Apmieu.tt,  7. 


Parties. 

The  only  parties  to  baDkmpt  proceed- 
ings are  the  bankrupt  and  the  credit- 
ors.   Fredenberfi  Cote,  183 

Bee  PBAcncB  or  Apwealtt,  8. 

PASSENGER  ACT. 

The  provisions  of  the  second  section  of 
the  Passenii^er  Act  of  March  8d.  1866 
(10  U.  S.  Stat,  at  Large,  716),  do  not 
apply  to  steamshipa.  The  Manhai- 
tan,  88 

PAYMENT. 

See  LiBx,  8. 
Plbadiwo,  6. 

PLEADING. 

1.  Specifications  of  opposition  to  a  die- 
chaKe,  under  section  thirty-one  of 
the  Bankruptcy  Act,  and  General  Or- 
der No.  24,  must  be  as  specific  as  the 
ffrounds  for  avoiding  a  discharge  after 
it  is  ffranted,  required  by  section 
thirty-four  of  the  Act.  The  allega- 
tions must  be  allegations  of  fact,  and 
must  be*distinct,  precise,  and  specific, 
BO  as  to  advise  the  bankrupt  what 
facte  he  must  be  prepared  to  meet 
and  resist.    Jtathbon/s  Caee,         138 

2.  An  allegation  that  a  statement  in 
one  of  the  bankrupt's  schedules  was 
false  is  insuflScieut.  Such  a  state- 
ment must  be  willfully  false  to  afford 
ground  of  objection.  id. 

8.  An  allegation  that  the  bankrupt 
falsely  testified  as  to  a  certain  matter 
on  his  examination  is  insufficient,  if  it 


does  not  aver  thai  tlie  fiUae 
waa  willfnl,  and  that  the  fact 
material  one. 


id. 


4.  An  allegatioo  tiiat  the  bAalEnrpt  "  ia 
entitled*  to  certain  real  eetate  is  a 
sufficient  specification  to  sliov  that 
the  buikrupt  has  been  g^lty,  under 
section  tweoty-nlne,  of  De^g;li^pefice  in 
delivering  to  the  asognee  property 
belonging  to  him.  ii. 

6.  Where  a  petition  in  inToihmtary 
bankruptcy  alleged  that  the  debtor 
had,  "  in  contemplation  oi  bankrupt- 
cy,* giren  a  confeasion  of  judgment, 
but  it  did  not  aXieee  that  the  act  was 
done  when  the  debtor  was  insolvent, 
an  adjudication  could  not  be  made 
upon  it  aa  it  stood,  but  innsmoeh  as 
the  fact  that  he  was  insolvent  ap- 
peared, and  there  was  no  surprise  on 
the  debtor,  the  case  was  a  proper  one 
for  an  amendment  of  the  petition  in 
that  particular.     OrafTe  Caee,       214 

6.  Where  a  suit  at  common  law  was 
brought  against  the  defendant,  a  for- 
eijETU  consul,  the  declaration  being'  in 
debt,  on  a  bond  for  $40,000  executed 
by  the  defendant  to  the  plaintiff,  Sep- 
tember 80th,  1651;    and  the  defend- 
aof  s  plea  set  up  that  the  bond  wss 
secured  by  a  mortgage  on  lands  in 
Virginia,  conditioned  that,  if  the  bond 
were  not  paid,  the  plaintiff  might 
enter  into  the  lands  and  sell  them, 
and  retain  his  debt  out  of  the  pro- 
ceeds, and  that,  on  the  6th  of  April, 
1858,  after  the  debt  became  due,  the 
pbdntiff  did  enter  on  the  lands,  they 
exceeding  in  value  the  amount  of  the 
debt,  to  sell  and  dispose  of  them,  and 
that  he  uiight  have  sold  and  disposed 
of  them,  and  paid  his  debt,  but,  in- 
stead of  so  doing,  he  had  renwined  in 
possession,   whereby  the    debt   wss 
paid  and  satisfied;  and  the  plaintiff 
replied  to  the  plea,  setting  up  that 
the  defendant,  on  the  4th  of  Joly, 
1856,  filed  a  bill  in  Chancery,  in  a 
State  Court  in  VirginU,  against  the 
Buckingham  Gold  Company,  alle^ogT 
that  he,  as  owner  of  the  lands  snblect 
to  the  mortgage,  had  contracted  to 
sell  the  lands  to  them,  and  they  had 
taken  ^ssesidon,  but  had  not  paid  the 
price,  and  praying  a  sale  of  the  lands 
Dv  decree  of  the  court,  and  afterward 

[     filed  a  supplemental  bill  against  the 
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plataitiff,  praying  that  he  might  be 
made  a  party,  and  that  afterward,  in 
Jane,  1857,  after  default  in  the  pay- 
ment of  the  mortgage,  the  plaintiff 
filed  a  bill,  in  the  natnre  of  a  cross- 
bill in  chancenr,  in  the  same  court, 
against  the  deiendaot  and  others,  for 
the  purpose  of  selling  the  premises  to 
pay  the  debt,  and  the  defendant  ap- 
peared and  answered  the  bill,  ^od 
afterward  the  bills  rame  on  to  be 
heard  together,  and  the  court  made  a 
decree  of  sale,  under  which  the  lands 
were  sold  to  the  plaintiff,  leaving  a 
deficiency  of  fl8,899,  and  that  the 
plaintiff's  entry  into  the  land  was 
under  that  sale,  and  not  otherwise ; 
and  the  defendant  rejoined,  (1.)  That 
the  court  in  Virginia  had  no  jurisdic- 
tion of  the  cause,  inasmach  as  the  de- 
fendant was  a  foreign  consul;  and, 
(2.)  That  the  plaintiff's  bill  in  that 
court  was  not  a  cross-bill;  and  the 
plaintiff  demurred  to  the  rejoinder: 

Held,  That  the  court  of  Virginia 
had  jurisdiction  of  the  suit  brought 
by  the  defendant ;  but  that  the  suit 
brought  there  by  the  plaintiff  was 
not  a  part  of  the  defendant's  suit,  but 
was  an  original  suit,  and  therefore 
not  within  the  jurisdiction  of  that 
court;  ' 

That  the  first  rejoinder  was  there- 
fore good ; 

That  the  second  rejoinder  was  bad, 
it  averring  that  the  bill  of  the  plaint- 
iff was  not  a  cross-bill,  whereas  the 
replication  averred  that  the  bill  was 
in  the  natnre  of  a  cross-bill ; 

That  a  strict  foreclosure  of  a  mort- 
gage is  a  payment  of  the  debt,  but  the 
entry  alleged  in  the  defendant's  plea 
was  not  a  strict  foreclosure,  but  an 
entry  to  sell  and  pay  the  plaintiff's 
debt ;  and  such  an  entry  was  no  de-. 
fence  to  the  bond ; 

That  the  defendant's  plea  was,  there- 
fore, bad;  and  that,  although  the 
plaintiff  had  replied  to  it,  the  defect 
was  not  cured  thereby,  and  the  plaint- 
iff was,  therefore,  entitled  to  judg- 
ment. Sagory  v,  IVtasmon,  Adminis- 
tralor,  d:e„  240 

7.  Specifications  of  opposition  to  a  bank- 
rupt's discharge  were  filed,  which 
stated  that  he  had  concealed  part  of 
his  estate,  .and  had  not  delivered  all 
his  property  to  the  assignee,  and  had 
made  a  transfer  of  part  of  his  property 


to  prevent  its  coming  into  the  hands 
of  the  assignee: 

Held,  That  they  were  too  vague, 
and  should  have  specified  the  prop- 
erty.   Mav)8on*8  Case,  382 

8.  A  specification  stated  that  the  bank- 
rupt had  procured  the  assent  of  cer- 
tarn  named  creditors  to  his  discharge, 
but  did  not  state  that  such  assent 
was  procured  by  a  pecuniary  consid- 
eration or  obligation . 

Seld,  That  it  was  insufiident      id, 

9.  The  same  specification  stated  that 
,  the  bankrupt  had  influenced  the  ac- 
tion of  "  the  said  creditors,"  since  the 

.  filine  of  his  petition,  by  a  pecuniary 
consideration  and  obligation : 
Eeld,  That  it  was  si^cient.         id. 

See  Bill  or  Lading,  8. 
CoLUBiozr,  16. 
Consul,  1. 
Costs,  4. 

Interna^  Revsndb  Acts,  6. 
Lien,  4. 

Practice  in  Admiraltt,  6. 
"         Bankruptcy,   18, 
14,  22,  23,  37. 
Seaman's  Wages,  8.    * 

PORT. 
See  Chaeteb  Pabtt,  4. 

POWER  OF  THE  COURT. 

1.  The  court  has  power,  if  a  bankrupt 
is  arrested  in  violation  of  the  twenty- 
sixth  section  of  the  Act,  to  release 
him  firom  imprisonment,  by  habeas 
corpus,  under  the  Act  of  February  6th, 
1867  (14  U,  S,  Stat  at  Large,  38d). 
Ol<uer*B  Case,  180 

2.  Whether  a  Bankruptcy  Court  has 
power  to  enforce  the  protection  of  the 
bankrupt  against  smts  pending  out- 
side of  the  district,  and  broi^ht  by 
parties  residing  and  being  outside  of 
the  district,  or  now  obedience  to  its 
orders  is  to  be  enforced  outside  of  the 
district,  Querd/    Birsch's  Case,     494 

3.  Where  bankruptcy  proceedings  had 
been  commenced  and  were  pending  in 
Louisiana,  and,  thereafter,  a  suit  was 
commenced  against  the  bankrupts,  in 
a  court  of  the  State  of  New  York,  to 
collect  a  debt  provable  in  bankruptcy, 
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and  the  buikriipts  applied  to  this 
court,  on  petitioo,  for  an  injanction 
staying  proceedings  in  that  sait  until 
the  close  of  the  bankruptcy  proceed- 
ings in  Looisiana : 

Hdd,  That  a  District  Court  of  the 
United  States  had  no  power  to  ffrant 
such  relief,  independently  of  the  Sank- 
mptcy  Act : 

That  no  snch  power  was  conferred 
on  any  District  Court,  by  the  Bank- 
ruptcy Act,  except  that  one  in  which 
the  Dankroptcy  proceedings  were 
pending.    Jiurhardton't  Case,         617 

See  Arrest,  3. 

Practice  ix  Bahkbuptct,  17. 

PRACTICE. 

1.  Ix  Admiraltt. 

1.  The  proceedings,  on  a  reference  to  a 
oommiseioner  to  oompnte  damages, 
are  to  be  conducted  in  the  usual  maD- 
ner  in  which  they  are  conducted  be- 
fore a  referee  or  a  master  in  chancery. 
The  Ship  K  C.  ScranUm,  81 

2.  Where,  on  such  a  reference,  the  libel- 
lant  ma  examined  and  partially  croes- 
examiDcd,  and  the  libelUnfs  counsel, 

'  claiming  that  the  cross-examination 
had  been  closed,  refused  to  produce 
the  libellant  for  further  cross-examin- 
ation, and  thereupon  the  daimants 
applied  to  the  court  for  an  order  stay- 
ing all  proceeding  before  the  com- 
missioner until  the  libellant  was  so 
produced,  but  it  did  not  appear  that 
the  matter  had  been  in  any  way 
brought  up  before  the  oommissioDer : 

HSii,  That  where  important  qu^ 
tions  as  to  leading  principles  arise  on 
a  reference,  it  is  prober  practice  for 
the  commissioner  to  apply  to  the 
court  for  directions,  but  this  is  always 
to  be  done  on  his  certificate ; 

That  where  a  commissioner  is  pro- 
ceeding irregularly,  or  refuses  to  al- 
low necessary  testimony  to  be  taken, 
it  is  proper  to  apply  to  the  oourt,  on 
a  certificate  from  the  commissioner  as 
to  his  proceedings,  for  relief; 

That  it  is  not  proper  to  make  such 
application  to  the  court  unless  the 
question  is  one  on  which  the  commis- 
sioner has  passed  one  way  or  another, 
or  has  refused  to  pass ; 

That,  as  there  was  here  no  certificate 
from  the  commissioner  as  to  his  pro- 


ceedings, and  it  q>pe«red  that  he  had 
not  passed  upcm  the  matter,  the  mo- 
tion would  be  denied.  id, 

8.  A  snlt*to  reooTsr  damages  for  a  col- 
lision cannot  properly  be  brought 
against  a  Teasel  in  rem,  and  her  own- 
er m  pereonam,  unless  her  owner  is 
also  master. 

All  the  owners  of  a  Teasel  injured 
by  a  collision  should  be  joined  as  li- 
bellanta.  The  PmpelUr  Bichard 
Doane,  111 

4.  Where  an  application  was  noade  for 
a  commission  to  examine  a  witness  in 
the  East  Indies,  it  appearing  that  no 
one  was  known  who  could  be  named 
as  commissioner,  except  the  wife  of 
the  witness,  she  was  named  as  com- 
missioner.    The  Ship  Abrway,        121 

6.  Where  a  libel  had  been  dismissed  on 
exception,  but  leave  had  been  giTcn 
to  ameodi,  and  a  new  libel  was  filed 
setting  out  a  Talid  cause  of  action,  bat 
adding  a  second  cause  of  action, 
which  was  substantially  a  repetition 
of  the  first  libel  which  had  been  dis- 
missed: 

ffeld.  That  this  was  an  irregnlar 
and  improper  mode  of  pleading,  and 
the  libel  must  be  dismissed,  as  not 
within  the  spirit  of  the  order  givii^ 
lesTe  to  amend.     The  Circaseian,  171 

6.  Where  a  possessory  libel  was  filed 
by  one  B.,  claiming  to  be  the  owner 
of  a  propeller,  and  that  she  had  been 
taken  from  him  by  H.  and  others,  and 
process  was  issued  against  the  pro- 
peller, and  against  such  persons,  un- 
der which  process  the  marshsl,  on 
March  2d,  1868,  took  possession  oi 

'  the  Tessel,  taking  her  by  force  from 
the  representative  of  H.  and  the  oth- 
ers, who  claimed  to  hold  her  by  bills 
of  sale  and  mortgages,  and,  on  March 
10th,  no  appearance  having  been  en- 
tered in  the  cause,  the  libellant  dis- 
continued the  suit,  and  the  clerk  of 
the  court  notified  the  marshal  to  dis- 
charge the  Tessel  from  custody,  where- 
upon the  marshal  withdrew  nt)m  the 
Tessel,  and  B.,  who  had  been  allowed 
by  the  marshal  to  come  on  board  the 
Tessel,  took  possession  of  her,  an<l 
took  her  out  of  the  district,  and  there- 
after H.  and  the  others  presented  s 
petition  to  the  court  praying  that  the 
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marshal  might  be  directed  to  restore 
the  Teasel  to  the  petitioners,  from 
whom  he  had  taken  her: 

Held,  That,  the  suit  haying  been 
discontinned,  the  court  had  no  longer 
any  possession  of  the  vessel,  or  juris- 
diction of  the  suit,  or  power  to  grant 
the  relief  prayed  for.  The  Propeller 
Jack  JeweU,  858 

7.  Where  a  libel  was  filed  against  a  tcs- 
sel  to  reeoTer  advances  made  in  a  for- 
eign port,  on  the  request  of  her  master, 
for  the  purpose  of  paying  off  a  bot- 
tomry bond,  and  on  the  return  of  the 
process  no  owner  appeared  for  her, 
but  a  mortgagee  appeared,  and,  on  his 
consent,  the  veesel  was  sold  under  a 
venditioni  czponae,  and  the  proceeds 
pidd  into  court,  and  thereupon  the 
mortgagee  filed  a  claim  and  answer, 
not  only  joining  issue  with  the  Allega- 
tions of  the  libel,  but  setting  up  his 
claim  as  mortgagee,  and  praying  that 
bis  claim  be  paid  out  of  tne  proceeds, 
which  were  insufficient  to  satisfy  both 
claims: 

Meld,  That  the  proceeding  had 
been  made  one  to  effect  the  proper 
distribution  of  the  proceeds  of  a  ves- 
sel, already  condemned  and  sold  at 
the  suit  of  the  libellant,  and  it  was, 
therefore,  subject  to  the  considera- 
tions which  control  Courts  of  Admi- 
ralty in  the  distribution  of  money  in 
the  registry.     The  Bark  Acme,      386 

See  Chabteb  Party,  S. 

Ck>6T8,  4. 

LiEsr,  1,8. 

2.  In  Banxkuptct. 

8.  Before  a  creditor  can,  under  the 
twenty-sixth  section  of  that  Act,  ap- 
ply for  an  order  to  examine  the  banx- 
rnpt,  he  must  prove  his  claim ;  but, 
under  the  twenty-second  section,  a 
creditor  who  has  tendered  proof  of  a 
debt,  which  has  not  been  allowed, 
may  also  apply  for  such  examination. 
Jiai/s  Case,  58 

9.  No  order  of  court  is  necessary  to 
authorize  the  assignee  to  sell  unen- 
cnmbered  assets  of  the  biuikrupt. 
White  d:  Maj/e  Case,  86 

• 

10.  If  a  creditor  opposes  a  bnnkrupt's 
discharge,  the  register  must  make  a 
certificate  of  his  proceedings,  and  re- 


turn the  papers  into  court     Hugheif 
Case,  85 

11.  An  assignee  must  make  his  return. 
Form  No.  86,  when  requested  by  the 
bankrupt,  when  he  has  not  received 
or  paid  any  money  for  the  estate, 
even  though  he  has  reason  to  expect 
that  he  shul  thereafter  receive  money 
on  that  account  id, 

12.  Where  an  assignee  examines  a  bank- 
rupt,, under  the  twenty-sixth  section 
of  the  Bankruptcy  Act,  the  assignee 
must  pay  the  register's  fees,  whether 
he  has  assets  of  the  bankrupt  or  not 

If  the  examination  is  for  the  bene- 
fit of  creditors,  the  expenses  of  it 
must  be  advanced  or  secured,  under 
the  twenty-eighth  section  of  the  Act, 
by  the  creditors. 

If  the  examination  is  one  of  the 
steps  preliminary  to  the  bankrupt's 
discharge,  the  expenses  must  be  ad- 
vanced or  secured  by  the  bankrupt 

These  expenses  do  not  include  any 
compensation  to  the  assignee.    Pro. 
vision  may  be  made  for  securing  such 
compensation  to  him.  id, 

18.  Where  one  member  of  a  firm  alone 
filed  his  petition  in  bankruptcy,  in- 
dividually and  as  a  member  of  the 
firm,  and  the  register  adjudged  him  a 
bankrupt  individually  and  as  a  mem- 
ber of  the  firm,  and  also  adjudged  the 
firm  a  bankrupt : 

Held,  That  this  latter  acti(«  of  the 
register  was  erroneous.  In  such  a 
case,  notice  of  the  filing  of  the  peti- 
tion must  be  given  to  those  members 
of  the  firm  wno  have  not  joined  in  it, 
or  assented  to  it,  as  if  the  proceed- 
ings were  iavoluntary  against  the 
firm.    Lewvfs  Case,  96 

14.  Where,  afterward,  the  other  member 
of  the  firm  presented  a  petition  praying 
that  both  of  them  might  be  adjudged 
bankrupts,  and  that  he  might  have 
leave  to  join  in  the  first  petition : 

Held^  That  this  petition  might  be 
taken  as  expressing  the  assent  of  the 
petitioner  to  the  petition  of  the  other 
partner,  and  to  validate  the  adjudica- 
tion of  bankruptcy  against  the  firm ;  * 

That  it  was  not  necessary  for  him 
to  otherwise  join  in  the  first  petition. 
The  proceedings  as  to  his  individual 
creditors  would  be  had  under  his  pe- 
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titSon,  and  the  prooeedings  u  to  the 
iDdividual  creditors  of  the  other 
partner,  and  as  to  the  creditors  of 
the  firm,  would  take  place  under  the 
first  petition.  id. 

15.  Applications  hj  assignees  in  hank- 
ruptcy  to  settle  controversies  under 
the  seventeenth  section  of  the  Bank- 
ruptcy Act,  or  to  sell  property  under 
the  twenty-fifth  section,  must  oe  made 
to  the  court,  and  not  to  a  register. 
Graveif  Cote,  100 

16.  It  is  incumhent  upon  registers  in  no 
manner  to  interfere  with  or  influence, 
directly  or  indirectly,  the  choice  of 
an  assignee  by  creditors.  Smithes 
Com,  118 

The  policy  of  the  Bankruptcy  Act  is  to 
give  to  the  creditors,  in  the  first  in- 
stance, a  ir^,  deliberate,  unbiased, 
choice  of  the  assignee.  id, 

17.  Where  creditors  applied  to  have 
the  proceedings  sent  before  another 
register  than  the  one  to*  whom  the 
case  had  been  referred,  on  the  ground 
that  the  register  had  interfered  in 
choice  of  an  assignee,  the  court 
granted  the  application,  without,  how- 
ever, questioning  the  motives  of  the 
register  in  what  ne  had  done,  but  be- 
cause the  creditors,  who  bad  made 
affidavits  in  support  of  the  applica- 
cation,  and  their  attorney,  ought  not 
to  be  compelled  by  the  court,  after 
all  that  had  transpired,  to  continue 
the  proceedings  before  the  register  in 
question.  id. 

18.  "Where  creditors,  who  had  proved 
their  debts,  served  on  the  register  a  no- 
tice protesting  against  tfie  proof  of  any 
claims  against  the  estate  by  certain 
other  creditors,  and  requesting  to  be 
notified  if  any  such  claims  Were 
tendered  for  proof: 

Held,  That  they  had  the  right  to 
serve  such  a  notice.  id, 

19.  "Where  the  bankrupts  were  examined 
by  the  assignees,  and  creditors  filed 
specifications  of  opposition,  which  the 
court  held  irregular  in  form;  and  al- 
lowed them  time  to  file  new  ones,  and 
in  the  interim  they  applied  for  an 
order  that  the  bankrupt^  attend  and 
be  examined  under  section  twenty-six 


of  the  act,  several  months  harii^ 
elapsed  since  the  proofe  of  the  cred- 
itors^ debts,  and  no  reason  for  requir- 
ing a  new  examination  being  shown : 
Held,  That  the  application  mast  be 
denied,     hidor  dt  BlwnenthatB  CoMe, 

128 

20.  Where  a  witness,  called  for  ezaoain- 
ation  under  the  twenty-sixth  section 
of  the  Bankruptcy  Act,  objected  to 
being  examiDed,  on  the  ground  that 
there  was  do  autl.ority  to  examine  a 
witness  under  the  Act  unless  there 
was  a  question  in  controversy  to  be 
settled  Dy  testimony,  and  not  until 
after  the  examination  of  the  bankrupt 
himself,  but,  without  insisting  on  the 
objection,  submitted  to  an  examina- 
tion, and  the  register  certified  the 
question,  involved  in  his  objection,  to 
the  court : 

Held,  That  the  objection  was  frivo- 
lous; 

That,  after  the  witness  had  widved 
his  objection,  there  was  no  question  to 
question  to  be  certified,  and  the  regis- 
ter should  have  refused  to  give  a  cer- 
tificate.   Fredenber^i  Cwse,  183 

21.  Where  specifications  of  objection  to 
a  bankrupt's  discharge  state  that  he 
has  placed  his  property  in  the  hands  . 
of  his  wife,  and  withheld  his  books, 
pnpere,  and  documents,  they  will  be 
held  too  general,  unless  they  are  in- 
tended to  apply  to  all  his  property 
and  all  his  books,  papers,  and  docu- 
ments. 

A  general  chai^  of  fraud  against 
the   Act  is  too  vague.    HiU^9   Case, 

136 

After  specifications  of  objection  are 
filed,  further  proof  may  oe  taken,  if 
desired,  by  a  reference  to  the  register. 

id. 

The  issues  to  be  tried  in  such  case  are 
the  allogatidus  in  the  specifications; 
and,  where  the  bankrupt  has  taken 
the  oath  required  by  section  twenty- 
nine  of  the  Act,  tiie  burden  of  proof 
is  on  the  creditor  to  show  that  the 
bankrupt  has  forfeited  his  tiUe  to  a 

discharge.  id, 

« 

22.  Specifications  of  objections  to  a  dis- 
charge must  not  be  vague  and  general. 
If  they  are  such,  they   furnish  no 


23.  The  pendancy  of  an  examination  of 
the  baniipnpt  is  good  cause  for  an  ad- 
journment of  the  proceedings,  on  tlie 
order  to  show  cause  wbj  thebankrupt 
ahould  not  be  discharged.  JTLoiHpmm'i 

M    Creditors  who  desire  to  oppose  a 
bankrupt'a  dlaoharge  mustprovethi 
olaiioa.    Ltv^i  Catt,  l 

28.  Where  a  bankrupt  was  arrested  in 
an  action  in  a  Stale  cimrt  on  atleca- 
tlona  of  fraud  in  contracting  the  debt. 
to  recnver  which  the  action  was 
brought,  and  gave  bail,  and  applied 
to  this  court,  on  affidBTltsdenyinetbe 
ali^ations  of  frand,  for  an  onler  dis- 
chargin;;  him  from  arrest,  and  dih- 
chargingthe  bail: 

Had,  That  the  court  was  competent 
Jo  give  him  tJie  relief  sought,  provided 
bis  arrest  whs  founded  on  a  debt  from 
which  his  discharge  in  bankruptcy 
would  release  him. 

Tbftl  the  coort  must  inquire  into 
that  question  of  fact,  and  decide  it  on 
thi«  application.     Olauf,  Cau,     180 

26.  A  Bankruptcy  Court,*in  detennin- 
\ng  the  question  whether  the  arrest  of 
a  bankrupt  is  founded  on  a  debt  or 
claim  from  which  his  discharge  would 
not  release  him,  as  provided  b 
twenty-alxth  section  of  the  !.._.. 
ruptcy  Act,  can  look  only  at  the  papers 
which  were  before  the  State  Court,  as 
the  foundation  of  the  arrest,  KimbalCi 
Cat,  6&4 

27.  Where  a  bankrupt  filed  his  petition, 
in  which  there  was  no  allnsiou  to  the 
(act  that  he  was  a  member  of  a  lirm, 
although  the  schedule  showed  debts 
contracted  by  him  as  member  of  a 
firm,  and  that  there  were  credits  dne 
to  B^d  firm,  and  he  was  adjudicated  n 
bankrupt,  and  an  assignee  was  duly 
chosen  by  the  creditors,  and  the 
bankrupt  then  presented  a  petjtion  to 
the  register,  stating  that  bo  was  a 
member  of  a  firm,  and  asking  leave  to 
amend  bis  petition  and  schedules  so 
aa  to  allow  the  other  member  of  the 
firm  to  be  joined  with  him,  ao  that  be 
might  be  discharged  from  the  debts 
of  the  firm,  which  the  repster  refused ; 

Vol.  II  .— sa 


H^d,  Tliat  the  register  ahould  have 
granted  his  petitJrjn.  The  bankrupt 
had  prayed  to  be  discharged  from  alt 
his  debte,  and  could  not  be  discharged 
from  the  debts  iif  the  firm  until  the 
partner  was  brought  in.    LiiMt  Cox, 

28.  A  creditor,  who  has  a  security  for 
his  debt,  may  prove  his  claim  for  the 
overplus,  without  abandoning  the 
security,  but  mnat  set  furth  tbs  value 
of  the  security,  and  may  vote,  on  the 
choice  of  an  assignee,  upon  such  over- 
plus.     SollonS  Cose,  189 

29.  Where  a  corporation  was  orgaaiisd 
under  the  laws  of  the  State  of  New 
York,  and.  in  a  procoorfing  instituted 
by  the  Attorney -General  of  the  Bute, 
and  restraining  the  company  and  its 
officers  from  exercising  any  of  its  cor- 
porate power*,  was  declared  insolvent, 
and  an  order  diasolving  it  and  appoint- 
ing a  receiver  was  made  by  the  Su- 
preme Court  of  the  State,  and  the  re- 
ceiver took  posseBslon  of  the  property 
of  the  company,  and  thereupon  a  peti- 
tion in  involuntary  bankruptcy  was 

Held.  That  the  service  of  the  order 
lo  show  cause  must  be  made  by  publi 
cation;  '  "^ 

That  the  company  had  suffered  its 
property  to  be  taken  on  legal  process, 
with  intent  to  defeat  the  operation  of 
the  Bankruptcy  Act.  The  WaiAinfftoa 
Marine  lia.  Co.'t  Catt,  292 

to.  Where  specificalionsof  objection  to 
a  bankrupts  discharge  had  been  filed, 
and  the  creditors  then  moved  for  leave 
to  take  teatimony,  wliich  motion  waa 
opposed,  on  the  ground  that  the  ground 
of  objection  alleged  was  an  assignment 
made  by  the  firm,  of  which  the  bank- 
rupt was  then  a  member,  before  the 
passage  of  the  Bankruptcy  Act,  anj 
consequentlynot  within  the  meaning  of 
the  twentv-ninth  section  of  the  Act  ■ 

Held,  that  the  apecificationa  not 
only  alleged  auch  assignment,  and  that 
it  was  fraudulent,  but  also  alleged  that 
the  property  had  remained  in  the  pos- 
BeSBlon  of  some  of  the  assignors  ever 
since  the  assignment,  and  that  this  was 
done  with  the  knowledge  and  assent  of 
the  bankrupt ; 

That  the  court  would  not,  on  suoh  a 
motion,  pass  upon  (he  question  whether 
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such  a  state  of  facts,  if  proyed,  would 
amoDDt  to  a  fraud  under  the  twenty- 
ninth  section  of  the  Act ; 

That  leave  to  take  evidence  would 
be  granted.    Moot^b  Case,  826 

81.  Where  specifications  of  objection  to 
a  bankrupt's  discharge  had  been  filed, 
which  were  too  vague  to  be  triable, 
and  no  application  was  made  to  amend 
them,  and  a  discharge  was  granted, 
and  the  creditor,  about  a  month  after- 
ward, applied,  on  petition,  to  have  the 
discharge  set  aside,  and  for  leave  to 
file  amended  specifications: 

Ileldy  That  the  creditor  was  charge- 
able with  laches.     McIrUMt  Case, 

846 

82.  Wbere  a  bankrupt  filed  a  petition 
in  bankruptcy  in  the  Southern  Dis- 
trict of  New  York,  not  averring  any 
place  of  residence,  and,  on  his  ex- 
amination, it  impeared  that  he  re- 
sided with  his  father,  in  New  Jersey, 
and  bad  done  so  since  he  came  from 
Chicago,  four  years  previous ;  that  he 
had  been  engaged  in  looking  after  a 
private  matter,  with  a  view  to  return- 
ing to  Chicago,  and  that,  for  about  six 
months  back,  he  had  been  keeping 
books  for  a  firm  in  New  York  city, 
and,  thereupon,  the  register  declined 
to  make  an  adjudication  of  bankruptcy, 
as  having  no  jurisdiction  of  the  case ; 

Held,  That  the  register's  decision 
was  correct.    Magit^a  Case,  869 

83.  Where  a  bankrupt  did  not  reside  in 
the  Soutlfern  District  of  New  York 
during  the  next  six  months  preceding 
the  filine  of  his  petition,  but,  before 
his  insolvencv,  had  been  in  business 
in  New  York  city,  and  had,  during 
the  whole  of  the  said  six  months,  car- 
ried on  business  in  New  York  city  as 
the  agent  and  attorney  of  his  brother, 
in  buying  and  selling  merchandise, 
keeping  an  office  for  that  purpose  with 
his  brother's  name  upon  the  sign : 

Hddy  That  the  petition  in  bank- 
ruptcy was  properly  filed  in  the  South- 
em  District  of  New  York.  Bail^fs 
Case,  437 

84.  Where  a  merchant,  who  had  resided 
in  New  York  city  for  more  than 
twenty  years,  failed  in  business,  sold 
his  residenoe  in  that  city,  and  re- 
moved his  family  to  New  Jersey,  and 


they  thereafter  resided  there  upon 
some  property  belonging  to  his  wife, 
while  ne  engaged  as  a  clerk  with  his 
successors  in  business,  and  continued 
so  till  the  filing  of  his  petition  in  bank- 
ruptcy, two  years  after: 

Meld,  That  his  petition  was  prop- 
erly filed  in  the  Southern  District  uf 
New  York.    BeUher^s  Case,  463 

86.  Where  creditors  were  required  to 
show  cause  on  a  certain  day,  why  a 
bankrupt  should  not  be  discharged, 
and  on  that  day  creditors 'appealed, 
and  the  proceedings  on  the  order  were 
adjourned  till  a  8m>sequent  day : 

Ilild,  That  the  ten  da^  within 
which  specifications  of  objections  to 
the  discharge  were  to  be  filed,  dated 
from  the  adjourned  day.  TallmarCs 
Case,  404 

t 

86.  Where  creditors  opposed  the  dis- 
charge of  a  bankrupt,  on  the  ground 
that  he  had  procured  the  assent  of  cer- 
tain creditors  to  his  discharge  by  a 
pecuniary  obligation,  and  the  evidence 
showed  that  he  had  paid  to  the  coun- 
sel for  those  creditors,  their  fees,  for 
services  rendered  in  the  matter, 
amounting  to  $20,  but  it  also  appeared 
that  those  creditors  had  announced 
that  they  would  not  oppose  the  ^s- 
charge,  before  any  thing  whatever 
was  said  about  his  paying  their  coun- 
sel fees,  and  that  such  payment  was 
not  made  a  condition  of  their  with- 
drawing further  opposition : 

Held,  That  the  burden  of  proof  was 
upon  the  opposing  creditors,  and  the 
proof  did  not  sustun  the  specification. 
MawsofCs  Case,  412 

87.  Where  a  creditor,  who  resided  out  of 
the  district,  had  proved  his  debt  in  the 
proceedings,  and  an  order  was  made 
that  he  appear  before  the  register  and 
be  examined  touching  his  debt: 

Held,  That,  in  case  of  his  disobedi- 
ence, the  court  could  strike  out  hia 
claim ; 

That,  if  he  could  not  personally  at^ 
tend,  to  be  examined  in  the  district, 
without  hardship,  the  court  would 
provide  for  his  beiuff  examined  before 
a  register  in  the  district  of  his  resi- 
dence.   Kylei's  Case,  414 

88.  Where  an  execution  had  been  issued 
on  a  judgment  against  a  bankrupt,  and 
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a  levy  made  under  it,  and  thereupon, 
on  the  filing  of  a  petition  in  bank- 
ruptcy by  the  judgment  debtor,  an  in- 
junction was  issued  restraining  pro- 
ceedings on  the  execution,  and  there- 
after a  motion  was  made  to  dissolve 
the  injunction,  on  which  the  bankrupt 
produced  affidavits  to  show  that  he 
had  no  interest  whatever  in  the  prop- 
erty levied  on : 

Held,  That,  as  the  assignee,  though 
notified  of  the  proceedings,  had  taken 
no  steps  to  acquire  possession  of  the 
property,  and  as  it  did  not  appear 
that  the  proceedings  of  the  creditor 
under  the  execution  would  affect  any 
one  who  was  entitled  to  the  protection 
of  the  court  under  the  Bankruptcy 
Act,  the  injunction  would  be  dissolved. 
Oleote*  Case,  443 

S9.  Where  an  order  was  obtained  for 
the  examination  of  a  bankrupt  and  his 
wife,  proceedings  on  which  order  were 
adjourned  several  times,  during  which 
time  the  bankrupt  filed  a  petition  for 
discharge,  and  obtained  an  order  to 
show  cauBC,  but  nothing  was  done  on 
the  return  day  of  that  order,  but  ob- 
jections were  afterward  filed,  and 
thereupon,  on  the  day  to  which  the 
examination  had  been  adjourned,  the 
bankrupt  objected  to  being  examined 
on  the  m)und  that  he  had  applied  for 
his  discharge,  and  the  tiipe  to  file  ob- 
jections to  uie  discharge  had  expired : 

Held,  That  the  adjournment,  with- 
out day,  of  the  proceedings  under  the 
petition  for  discharge,  terminated 
those  proceedings,  unless  a  new  order 
was  issued ; 

That  the  objections  to  the  discharge 
might  stand  as  properly  filed ; 

That  the  time  to  examine  witnesses 
had  not  expired ; 

That  tlie  time  to  file  objections 
should  be  kept  open  by  adjournments 
of  any  order  to  snow  cause,  until  a  full 
opportunity  for  the  examination  of  the 
bankrupt  and  his  wife,  and  other  wit- 
nesses, nad  been  given.  Seekendarfa 
Caee,  462 

40.  Copartnership  debts  may  be  proved 
in  proceedings  instituted  by  a  single 
partner,  on  an  individual  petition, 
whether  there  are  any  assets  of  the  co- 
partnership or  not.    Frtar'e  Ctae,  467 

41.  Where  a  petition  in  involuntary 


bankruptcy  alleged  that  the  bankrupt 
had  concealed  himself  to  avoid  the 
service  of  lesal  process,  <kc.,  as  pro- 
vided in  the  Uiirty-ninth  section  of  the 
Bankruptcy  Act,  and  the  debtor  de- 
manded a  trial  by  jury: 

Held,  That,  on  such  trial,  notwith- 
standing the  provisions  of  the  forty- 
first  section  of  the  Bankruptcy  Act, 
the  creditor  was  called  upon  to  prove 
the  facts  alleged  in  his  petition.  Hop- 
poek's  Case,  478 

42.  An  order  for  the  examination  of  the 
debtor  in  proceedings  supplementiU 
to  execution,  under  §  292  of  the  New 
York  Code,  is  "  legal  process,"  within 
the  meaning  of  the  thirty-ninth  sec- 
tion of  the  Bankruptcy  Act.  id, 

48.  Where,  in  bankruptcy  proceedings, 
a  creditor,  claiming  to  hold  collaterals 
as  security  for  an  indebtedness  of  the 
bankrupts,  applied  for  an  order  to  sell 
the  same,  under  the  twentieth  section 
of  the  Bankruptcy  Act,  which  was  op- 
posed by  the  assignee  in  bankruptcy, 
on  the  ground  that  the  creditor  had 
not  proved  his  debt,  as  required  by 
the  twenty-second  section  of  the  Act : 
Held,  That  the  creditor  could  sub- 
stantiate his  claim  against  the  bank- 
rupts, so  far  as  to  comply  with  the  re- 
quirements of  the  twenty-second  sec- 
tion, without  previously  ascertaining 
the  value  of  the  securities  which  he 
held ; 

That,  as  the  creditor's  right  to  hold 
the  collaterals  was  dependent  upon 
his  ability  to  show  himself  to  be  a 
creditor,  no  permission  to  sell  the  col- 
laterals could  be  granted  until  his 
right  to  sell  them  was  shown,  as  re- 
quired by  the  twenty-second  section  of 
the  Act     Bigdofufs  Cane,  480 

44.  Where,  previous  to  the  passage  of 
the  Bankruptcy  Act,  an  attachment 
had  been  issued  out  of  the  Supreme 
Court  of  the  State  of  New  York  against 
the  property  of  H.,  who  made  a  mo- 
tion to  set  aside  the  attachment, 
which  was  denied,  and  he  appealed 
from  the  order  denying  his  motion  to 
the  general  term  of  the  court,  but  the 
plaintiffs  in  the  suit  in  the  mean  time 
proceeded  to  judgment  and  execution, 
under  which  funds  levied  on  under  the 
attachment  had  been  paid  to  the  sher- 
iff, and  by  him  paid  to  the  judgment 
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creditor,  so  that,  at  the  time  of  the 
ptissage  of  the  Bankruptcy  Act.  no  pro- 
ceeding wa8  pending  in  that  suit  except 
the  appeal  from  the  order  above  men- 
tioned,  and  thereafter  the  judgment 
debtor  filed  his  petition  in  bankruptcy 
and  obtained  an  order  from  the  Bank- 
ruptcy Court  that  the  creditors  show 
cause  why  they  should  not  be  re- 
strained from  enforcing  their  claim, 
with  a  stay  of  proceedings  meantime, 
and  before  the  order  to  show  cause 
was  returnable,  the  appeal  in  the 
State  Court  above  referred  to  was 
called  in  its  order  and  dismissed  by 
the  plaintiffs'  attorney,  he  having  had 
notice  of  the  stay  granted  by  the 
Bankruptcy  Court,  and  a  motion  was 
thereupon  made  for  an  attachment 
against  the  judgment  creditor  and  his 
attorney  for  disobedience  of  the  stay : 
Held^  That  as  that  appeal,  if  suc- 
cessful, would  not  have  affected  the 
judCTieot  which  had  been  recovered 
against  the  bankrupt,  or  replace  the 
money  which  had  been  paid  to  the 
creditor,  or  give  the  assignee  in  bank- 
ruptcy any  right  which  he  would  not 
otherwise  possess,  the  dismissal  of  the 
appeal  could  not  be  said  to  be  a  viola- 
tion of  the  order  of  this  court  forbid- 
ding proceedings  to  enforce  the  plaint- 
iff's claim.     Birach**  Ca»e,  494 

45.  In  proceedings  in  involuntary  bank- 
ruptcy, no  replication  is  necessary  to 
the  denial  by  the  debtors,  according 
to  Form  No.*^61,  ot  the  allegations  of 
the  petition.     Dunham,  ds  Orr'a  Case, 

488 

46.  Where  an  application  was  made  to 
a  register  verbally,  by  a  creditor  who 
had  proved  bis  debt,  for  an  order  for 
the  examination  of  the  bankrupt,  and 
the  register  held  that  the  application 
was  insufficient: 

Held,  That  such  application  ought 
to  have  been  made  on  petition  or  affi- 
davit, duly  verified,  showing  good 
cause  for  the  granting  of  the  order. 
Adam^  Case,  608 

47.  Where  property  had  been  levied  on 
by  the  sheriff  as  the  property  of  D., 
and  was  duly  taken  from  his  posses 
sion  in  a  suit  of  claim  and  delivery 
brought  in  a  State  Court  by  other 
parties  who  claimed  to  own  it,  and  who 
gftve  the  usual  undertaking  for  its  re- 
turn, if  such  return  was  adjudged, 


and  in  due  course  of  such  suit  it  was 
delivered  to  the  plaintiffs,  and  a  war- 
rant in  bankruptcy  having  been  issued 
in  proceedings  agninst  D.,  the  marshal, 
under  such  warrant,  t(X}k  the  property 
from  the  plaintiff  possession,  and  de- 
livered it  to  the  assignee  in  bankrupt- 
cy, and  they  applied  on  affidavits  for 
an  order  directmg  the  assignee  to  de- 
liver it  back  to  them : 

Held,  That  the  case  was  nut  one  of 
any  conflict  between  the  marshal  and 
the  officers  of  the  State  Court ; 

That  the  remedy  of  the  parties  was 
by  a  suit  against  the  marshal  or  the 
assignee,  or  by  bill  in  equity  or  peti- 
tion ; 

That  the  motion  must  be  denied, 
but  that  the  assignee  should  make  no 
disposal  of  the  property  for  ten  days, 
to  enable  the  parties  to  take  proceed- 
ings to  protect  themselves.  David- 
9on*8  Cote,  506 

48.  Where  a  proof  of  debt  was  filed,  the 
debt  being  for  unliquidated  damsges, 
and  the  creditor  made  no  application 
to  have  the  amount  fixed  by  an  assess- 
ment, and  the  bankrupt  ol)jected  that 
the  debt  was  not  duly  proved : 

Heid,  That  the  objection  was  well 
taken,  and  that  the  court  was  not 
called  on  to  order  an  assessment  of 
damages,  unless  the  creditor  applied 
for  it.     Clouffh't  Case,  508 

49.  Where  creditors  had  filed  proof  of 
debt  in  a  bankruptcy  proceeding,  al- 
leging that  the  debt  was  contracted 
by  fraud,  and,  on  the  examination  of 
the  bankrupt,  proposed  to  inquire  as 
to  the  facts  constituting  the  alleged 
fraud : 

Hddy  That  the  inquiry  was  Irrel- 
evant.    WHghet  Case,  509 

50.  After  the  examination  of  a  bankrupt 
has  commenced  under  an  order  applied 
for  by  the  assignee,  the  order  will  not 
be  vacated,  because  it  was  not  applied 
for  on  affidavits.     McBHerCs  Case,  513 

See  Baxkbuftct. 
Costs,  1,  2. 

S 

SALVAGE. 

1.  Where  the  libellant,  who  owned  some 
blocks,  let  them  to  parties  who  were 
endeavoring  to  get  off  a  wrecked  ves- 
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sel  which  they  had  bought,  at  Nassau, 
N.  P.,  to  be  need  in  getting  the  vessel 
ofT,  at  80  much  a  day,  the  vessel  to  be 
responsible  for  the  hire  and  for  the 
safe  return  of  the  blocks: 

Held,  That  he  had  ^o  claim  to  re- 
coTer,  as  a  salvor,  the  price  agreed 
upon,  or  for  the  loss  of  the  blocks, 
either  in  personam  against  the  parties 
who  owned  the  wreck,  or  against  prop- 
erty saved  from  her ; 

That  the  clause  making  the  vessel 
responsible  for  the  blocks  and  for  their 
hire,  did  not  create  any  hypothecation 
of  her  which  a  court  of  admiralty  can 
enforce.  Squire  v.  One  Hundred  Tons 
of  Iron,  dsc,  and  Walter  Rahming  et 
of.,  21 

2.  Where,  a  railway  company  received 
freight  in  New  York,  which  must  be 
carried  to  New  Jersey  to  be  put  on 
the  railroad  trains,  and  had  made  a 
contract  with  one  A.  to  carry  such 
freight  from  a  dock  in  the  East  River 
to  the  station  in  Jersey  City,  A.  agree- 
ing to  assume  the  risk  of  the  trans- 
Eortation  across  the  river,  and  a  barge 
elonging  to  the  company,  loaded  with 
such  freight,  was  transporting  it  across 
the  river,  under  the  direction  of  A.  or 
his  employees,  the  bar?e,  with  another 
barge,  being  towed  by  a  steamboat, 
and  the  hawser  parted,  and  the  one 
barge  was  left  to  orift,  while  the  steam- 
boat took  care  of  the  other ;  and  while 
she  was  so  drifting,  a  large  field  of  ice 
came  up  the  river,  and  carried  her 
along  with  it  in  such  a  direction  that 
the  barge  was  in  imminent  danger  of 
being  crushed  between  the  ice  and  a 
pier  above,  and  thereupon  a  steam-tug, 
on  the  call  of  those  on  ooard  the  bar^e, 
went  to  her,  and  pulled  her  out  of  tne 
ice,  and  got  her  into  one  of  the  slips, 
till  the  field  drifted  by,  the  value  of 
the  barge  and  cargo  being  from 
$30,000  to  $46,000,  and  of  the  tug 
$10,000,  and  the  service  occupying 
about  half  an  hour : 

Held,  That  the  service  was  a  salvage 
service ; 

That  the  railway  company  were 
personally  liable  for  the  salvage ; 

That  $500  was  a  reasonable  salvage, 
besides  $50  tor  injury  to  a  hawser. 
Seaman  v.  2%«  Srie  Railvoay  Co.,  128 

8^  Labor  in  unloading  the  cargo  of  a 
ship,  which  is  on  fire  and  in  danger  of 


destruction,  attended  with  danger  to 
life,  and  of  unusual  severity  by  reason 
of  the  danger  to  the  ship,  is  not  sim- 
ple stevedore's  service,  and  would  be 
ground  for  sustaining  an  action  in 
admiralty  to  recover  compensation  for 
it. 
The  contract  to  render  such  services  is 
none  the  less  a  maritime  contract,  be- 
cause the  compensation  did  not  depend 
on  the  result     The  dreassian,      171 

4.  Where  a  bark  bound  to  New  York, 
which  had  lost  her  rudder  in  a  gale, 
was  f&llen  in  with,  off  the  New  Jersey 
coast,  by  a  brig  bound  to  Boston, 
which  took  off  from  the  bark  the  cap- 
tain's wife  and  family  and  a  sick 
sailor,  and  agreed  to  keep  by  her,  and 
the  brig  accordingly  kept  in  company 
of  the  bark  for  six  days,  at  times 
towing  her,  in  the  course  of  which 
the  brig  lost  two  hawsers  and  an 
anchor,  and  her  master  had  his  leg 
and  two  fingers  broken  by  the  towing 
hawser,  the  command  thus  devolving 
on  the  mate;  and  on  the  sixth  day 
they  made  land,  which  turned  out  to 
be  Absecom,  and  thereupon,  though 
the  wind  and  weather  were  favorable 
for  keeping  on,  the  mate  ordered  the 
hawser,  by  which  he  was  towing  the 
bark,  to  be  cast  off,  and  directed  the 
bark  to  anchor,  and  she  lay  at  anchor 
all  night ;  and  the  next  morning,  be- 
fore she  came  back  to  the  bark,  the 
latter  engaged  a  tug  to  tow  her  to 
New  York ;  the  bark  and  the  cargo 
beng worth  $70,000  or  $80,000. 

Held,  That  the  case  was  clearly  one 
of  meritorious  salvage  service  on  the 
part  of  the  brig; 

That  th6  same  law  which  gives  to 
salvors  a  reward  exceeding  any  value 
of  the  labor  bestowed,  exacts  of  them 
all  diligence,  and  Is  careful  to  mark 
any  relaxation  of  that  anxious  solici- 
tude for  the  safety  of  a  vessel  in  dis- 
tress, the  encoura^ment  of  which  is 
the  object  of  all  savage  reward ; 

That  the  action  of  the  mate  in  not 
keeping  on  with  the  yessels  when  off 
Absecom,  but  anchoring  the  bark,  was 
a  mistake ; 

That  the  court  would  allow  twenty 

Eer  cent,  of  the  value  of  the  bark  and 
er  cargo  as  salvage,  less  $8,500,  de- 
ducted on  account  of  such  mistake ; 

That  the  court  would  allow  to  the 
owners  of  the  brig  the  expenses  in- 
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carred  in  performiDg  the  salvage,  and 
one  half  the  remainder,  by  reason  of 
the  increased  hazard  to  their  vesBel 
in  consequence  of  the  disabling  of  the 
master ; 

That  the  master  was  also  entitled 
to  a  liberal  portion  by  reason  of  his 
injuries,  and  that  the  mate's  share 
must  be  diminished  in  consequence  of 
his  mistake,  llie  John  G.  Paint  and 
her  Cargo,  174 

6.  Where  a  tow-boat,  while  towinff  a 
vessel,  saw  another  vessel  on  fire 
at  a  wharf,  and  went  to  her,  and, 
with  a  steam-pump,  helped  to  put 
the  fire  out,  being  delayed  in  all 
from  three  to  four  hours,  and,  about 
six  weeks  afterward,  without  any 
notice  to  the  owner  of  the  vessel 
saved,  the  owner  of  the  tow-boat 
filed  a  libel  for  himself  alone,  claim- 
ing a  salvage  of  seventy-five  per  cent. 
of  the  va^ue  of  the  vessel  saved : 

Held,  That,  as  the  owner  of  the 
tow-boat  was  not  personally  present 
at  the  service,  there  oould  be  no 
award  of  salvage  '  remuneration  to 
him ;  but,  as  owner,  he  was  entitled  to 
an  equitable  compensation  for  the  use 
of  his  vessel ; 

That,  as  the  usual  compensation  for 

•her   services  in  towing  was  $10  an 

hour,  and  as  she  gave  the  use  of  her 

steam-pump,  the  sum  of   $160  was 

sufiScieot  compensation ; 

That,  under  the  circumstances,  the 
award  would  be  witliout  costs.  77ie 
Jack  Jewettf  464 

6.  Where  a  libel,  claiming  $1,000  as  sal- 
vage, for  service  rendered  by  a  steam- 
tug  in  towing  a  schooner  away  from 
a  slip  where  there  was  a  fire,  was  filed 
by  the  owner  of  the  tug,  who  was  not 
personally  present  when  the  service 
was  rendered: 

Iffld,  That  the  case  was  not  one  of 
salvage,  but  that  the  libellant  was  en- 
titled to  reasonable  compensation  for 
the  use  of  his  vessel.     UTte  Arlington^ 

fill 

It  appearing  that  the  service  occupied 
but  two  or  three  hours,  that  another 
vessel  was  towed  out  at  the  same 
time,  that  the  steam-tug  was  hot  di- 
verted from  any  other  occupation,  that 
her  usual  compensation  was  from  $10 
to  $15  an  hour,  and  that  the  master  of 


the  schooner  had  refused  to  pay  mor«. 
than  $60: 

Hddy  That  that  sum  was  sufficient, 
and  that  the  libellanta  should  recover 
that  sum  without  costs.  That,  if  the 
$60  had  been  tendered  or  brought 
into  Court,  the  Court  would  have 
awarded  costs  to  the  claimants.       id. 

See  Bill  op  Lading,  2. 
Bottomry,  1. 

SEAMEFS  WAGES. 

1.  Where  seamen  served  a  few  days  on 
board  a  vessel  in  the  port  of  New 
York,  but  did  not  sIct  snipping  artt- 
ticles,  and  were  paid  for  the  time 
they  served  and  were  discharged,  and 
left  the  vessel  without  objection,  but 
libelled  the  vessel  to  recover  damages 
for  the  breaking  up  of  a  voyage  for 
which,  as  they  aUeged,  they  had  b«en 
hired,  and  process  was  issued  in  their 
favor  against  the  vessel  without  their 
giving  security  for  costs,  and  the 
claimants  applied  for  an  order  that 
they  file  security  for  costs; 

Heldy  That  their  claim  was  not  a 
claim  for  waffes,  within  the  meaning  of 
Rule  45  of  this  court,  and  that,  there- 
fore, they  must  file  security  for  costs. 
The  Caroline  and  Cornelia,  105 

2.  Where  a  seaman  shipped  in  New 
York  for  a  voyage  to  Tampico  and 
back,  and,  on  the  voyage  back,  the 
vessel  put  in  at  Key  West  for  repairs, 
and,  when  she  was  ready  to  sail,  he 
was  not  to  be  found,  having  gone 
ashore,  without  leave,  to  get  some  arti- 
cles belonging  to  the  vessel,  which  he 
had  previously  taken  ashore  to  be 
washed,  and  the  master  shipped  an- 
other man  in  his  place  and  sailed 
without  him,  and  he  afterward  came 
to  New  York,  brought  the  articles  to 
the  vessel,  and  demanded  his    wa^ : 

Held,  That,  on  the  &cts,  the  libel- 
lant had  no  intention  of  deserting  the 
vessel,  and  did  not  desert,  so  as  to  in- 
cur a  forfeiture  of  his  wages  nnder 
the  twenty-fifth  section  of  the  Act  of 
August  18th,  1866. 

That^  as  neither  the  name  of  the 
seaman,  nor  the  fact  that  he  was  ab- 
sent without  leave,  were  entered  in 
the  log-book,  the  libeUant  had  not 
forfeited  his  wages  under  the  fifth  sec- 
tion of  the  Act  of  July  20th,  1790. 
The  Caiawanteak,  189 
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8.  Where  a  libel  was  filed  for  seaman's 
wages,  and  the  answer  set  up  that  the 
libellant  had  been  paid  in  fnll  before 
Bait  brought,  and  had  released  the 
Teasel  'and  her  master  and  owners 
from  all  claim  by  a  release  under  seal, 
and  the  libellant  excepted  to  the  an- 
swer because  the  date  of  the  release 
was  Aot  set  forth,  nor  the  time  when 
it  was  made,  nor  the  consideration 
for  which  it  was  given : 

Held,  That  the  defence  was  pay- 
ment, and  the  release  was  only  evi- 
dence of  it,  and  it  was  not  necessary 
to  state  its  date  or  consideration,  or 
when  it  was  given.  The  Wettem 
Metropolis,  212 

SHERIFF. 

See  Levy. 
Lien,  9. 
PsAcncK  IN  BAmotuPTCT,  89. 

SUNDAY  LAW. 
See  Collision,  3. 


TOWBOAT  AND  TOW. 

■ 

Where  a  canal-boat  was  taken  in  tow, 
with  other  boats,  by  a  steamboat,  at 
Albany,  to  be  towed  to  the  foot  of 
North  Moore  street,  in  the  city  of  New 
York,  and,  on  their  arrival  there,  the 
steamboat  ran  in  near  the  dock  to  drop 
off  the  canal-boat^  and  signalled  her 
to  drop  off,  which  she  failed  to  do,  and 
the  steamboat  kept  on  with  her,  there 
being  many  vessels  at  anchor  in  the 
harbor,  leaving  only  a  narrow  channel 
near  the  piers,  down  which  the  tow 
passed,  till  near  the  Battery,  when, 
owinff  to  the  sudden  anchoring  of  two 
vessels  ahead,  the  steamboat  was  com- 
pelled to  stop,  and  the  canal-boat  was 
carr{ed,  by  a  strong  northeast  wind 
and  an  ebb  tide,  against  pier  2,  North 
river,  and  sunk,  and  the  owner  of  the 
cargo  filed  a  libel  against  the  steam- 
boat to  recover  the  damages : 

Held,  That  tlie  Court  of  Admiralty 
had  jurisdiction  of  the  case  as  one  of 
a  tort  committed  on  navigable  waters, 
even  though  both  vessels  were  navi- 
gating between  ports  of  the  same 
tState; 


That  the  duty  of  the  steamboat  not 
to  injure  the  canal-boat  did  not  arise 
oat  of  the  towacpe  contract,  but  was 
imposed  by  the  law,  and  she  was  lia- 
ble in  the  Admiralty  for  negligent 
navigation,  amounting  to  a  breach  of 
such  duty ; 

That  that  duty  was  the  same  after 
the  boats  had  passed  North  Moore 
street  as  before ; 

That  the  steamboat  was  guilty  of 
negligence  in  navigating  through  the 
anchored  vessels  In  such  a  narrow 
channel,  instead  of  goinff  out  into  the 
more  open  part  of  the  narbor.  The 
sudden  anchoring  of  the  vessels  ahead 
of  her  was  a  circumstance  which  she 
should  have  anticipated.  T?ie  Brook- 
lyn, 647 

See  Collision,  6,  Y,  20. 
Salvage,  6,  6. 
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UNITED  STATES  OFFICER. 

1.  A  receiver  of  a  national  bank,  ap- 
pointed under  the  thirty-first  section 
of  the  National  Banking  Act  (13  Slate, 
at  Large,  p.  99),  is  an  ofiicer  of  the 
United  States ; 

This  court,  therefore,  has  jurisdic- 
tion of  an  action  at  common  law, 
brought  by  such  receiver  {Act  of 
Marcf^  Sd,  1816,  eee.  4),  to  collect  a 
claim  which  was  due  to  the  bank  at 
the  time  of  bis  appointment.  Piatt, 
Beev^r,  ttc,  v.  Beach,  803 

2.  A  clerk,  appointed  by  the  direction 
and  with  the  approbation  of  the  Sec- 
retary of  the  Treasury,  for  the  frac- 
tional currency  counter  of  the  Trea- 
sury Department,  at  Louisville,  is  an 
officer  of  the  United  SStates,  within  the 
meaning  of  the  Constitution  of  the 
United  States,  and  of  the  statutes  of 
the  United  States  in  res^ard  to  officers 
chared  with  the  safe  Keeping  of  the 
pubhc  money.  The  U,  S,-  v.  Bloom- 
gart,  866 


USAGE. 
See  Bill  of  Lading,  1. 
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WITNESS. 

1.  A  wiinesa  in  bankruptcy  J)PoceediDg8 
cannot  take  the  opinion  of  the  jnd^, 
on  a  certificate  oy  a  register,  or  oe 
represented  by  counsel,  except  in  a 
proceeding  against  him  for  contempt. 
Fredenher^B  Cau,  138 

2.  The  wife  of  a  bankrupt,  attending  un- 
der an  order,  and  being  examined  as 
a  witness,  is  entitled  to  witness  and 
travel  fees,  calculated  according  to  the 
third  section  of  the  fee  bill  Act  of  Feb- 
ruary 26th,  1858.     Griffin' 8  Case,  209 

If  a  witness  in  bankruptcy  proceed- 
infTS  is,  by  the  adjournments  of  the  eX' 
amination,  obliged  to  attend  at  inter- 
Tals,  and  it  is  reasonable  for  him  to 
return  home  during  the  intervals,  he 
is  entitled  to  travel  fees,  at  five  cents 
a  mile,  for  going  and  returning  each 
time,  and  to  $1.60  for  each  day's  at- 
tendance.  id. 

8.  The  fees  of  a  witness  must  be  paid  or 


tendered  him  at  the  time  of  the  serv- 
ice of  the  summons  or  subpoena. 

If  there  is  an  adjournment,  he  is  en- 
titled to  be  paid  his  attendance  fee  for 
the  adjourned  day,  and  travel  fees,  if 
it  is  reasonable  for  him  to  return  home. 

If  the  fees  are  not  paid  and  the  wit- 
ness attends,  the  fees  are  to  be  col- 
lected as  in  ordinary  actions.  id, 

4.  A  bankrupt  under  examination  as  a 
witness,  has  no  absolute  right  to  con- 
sult with  his  counsel  respecting  the 
answer  to  be  made  to  a  question  pro- 
pounded to  him,  and  to  put  in,  as  such 
answer,  an  answer  prepared  by  such 
counsel,  as  the  result  of  such  consulta- 
tion ;  but  he  may  advise  with  his  coun- 
sel concerning  his  answers  when  the 
register  can  see  cause  therefor.  Jwf- 
myn'9  Can,  210 

6.-  A  creditor  is  not  entitled  to  witness 
fees  for  attendance  under  an  order  that 
be  be  examined  as  to  his  debt  Ay- 
Wt  Caxe,  414 

See  Abbk-'     2. 

Bank*c'Ptct,  11. 

Pkactioe  in  Bankbuptct,  12. 
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